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ADVERTISEMENT, 


1  HE  Book  on  the  English  Constitution,  of  which  a  n6w  editioD 
is  here  offered  to  the  public,  was  first  written  in  French,  and  pub- 
li^ied  in  HoUand.  Several  persons  have  asked  me  the  question. 
How  I  came  to  think  of  treating  of  such  a  subject?  One  of  tha 
fi»t  things  in  this  countiy,  that  engage  the  attention  of  a  stranger 
who  18  in  the  habit  of  observing  the  objects  before  him,  is  the  pe* 
cnliari^  of  its  government :  I  had  moreover  been  lately  a  witness 
of  the  broils  which  had  for  some  time  prevailed  in  the  republic  in 
which  I  was  bom,  and  of  the  revolution  by  which  they  were  ter« 
minated.  Scenes  of  that  kind,  in  a  state  which,  though  small,  i» 
independent,  and  contains  within  itself  the  principles  of  iii  mo* 
lions,  had  naturally  given  me  some  competent  insight  into  the  fini 
real  principles  of  governments :  owing  to  this  circumstance,  and 
perhaps  ako  to  some  moderate  share  of  natural  abilities,  I  wasen^ 
abled  to  perform  the  task  I  had  undertaken  with  tolerable  succesi. 
I  was  twenty-seven  years  old  when  I  came  to  this  country :  after 
having  been  in  it  only  a  year,  I  began  to  write  my  work,  which  I 
published  about  nine  months  afterwards ;  and  have  since  been  snr* 
prised  to  find  that  I  had  committed  so  few  errors  of  a  certam  kind : 
I  certainly  was  fortunate  in  avoiding  to  enter  deeply  into  tboi# 
articles  ¥rith  which  I  waf  not  sufficiantly  acquaintad* 


IV.  ADVERTfSBMENT. 

The  book  met  with  rather  a  favourable  reception  on  the  oonti- 
nent ;  several  successive  editions  having  been  made  of  it  And  it 
also  met  here  with  approbation,  even  from  men  of  opposite  parties ; 
which,  in  this  countiy,  was  no  small  luck  for  a  book  on  systema- 
tical politics.  Allowing  that  the  arguments  had  some  connection 
and  clearness,  as  well  as  novelty,  I  think  the  work  was  of  peculiar 
utility,  if  the  epoch  at  which  it  was  published/ is  considered ;  which 
was,  tbough  without  any  design  from  me,  at  the  time  when  the 
disputes  with  the  colonies  were  beginning  to  take  a  serious  turn, 
both  here  and  in  America.  A  work-  which  contained  a  specious, 
if  not  thoroughly  true,  confutation  of  those  political  notions,  by  the 
help  of  which  a  disunion  of  the  empire  was  endeavoured  to  be  pro- 
moted (  which  confutation  was  moreover  noticed  by  men  in  t^ 
highest  places),,  should  have  procured-  to  tho  author  some  sort  of 
real  encouragement ;  at  least  the  publication- of  it  should  nut  havo 
drawn  him  into  any  inconvenient  situation.  When  my  enlarged 
English  edition  was  ready  for  tlio  press,  had  I  acquainted  minis- 
ters tliat  I  was  preparing  to  boil  ray  tea-kettle  with  it,  for  want  of 
bebig  able  conveniently  to  afford  the  expense  of  printing  it,  I  do 
not  pretend  to  say  wliat  their  answer  would  have  been  :  but  I  am 
firmly  of  opinion,  had  the  like  arguments  in  favour  of  the  existing 
government  of  this  countiy,  against  republican  principles,  been 
«hown  to  Clmrlcs  the  First,  or  his  ministers,  at  a  certain  period  of 
his  reign,  they  would  have  vciy  willingly  defrayed  the  expenses  of 
the  publication.  In  defect  of  encouragement  from  great  men  (and 
9ven  from  booksellers)  I  had  recourse  to  a  subscription ;  and  my 
having  expected  any  success  from  such  a  plan,  shows  that  my 
knowledge  of  this,  country  was  at  that  time  very  incomplete.* 

.  ♦  In  regard  to  two  subscribers  in  particular,  I  was,  I  confess, 
siadly  disappointed. — Tliough  joU  the  booksellers  in  London  had 
at  first  refused  to  have  any  thing  to  do  w^ith  my  English  edition 
(notwithstanding  the  French  work  was  extremely  well  kno%vn),- 
yet,  soon  aftor  I  had  thought  .of  the  expedient  of  a  subscription^  I 


ADVERTISEMENT.  V 

AXter  mentioning  the  advantages  with  which  my  work  has  not 
been  favoured,  it  is,  however,  just  that  I  should  give  an  account  of 

found  that  two  of  them  who  are  hoth  Hving,  had  begun  a  transla- 
tion,  on  the  recoraraendation,  as  they  told  rae,  of  a  noble  lord, 
whom  they  named,  who  liad,  till  a  few  years  before,  filled  one  of 
the  highest  offices  under  the  crown.  I  paid  them  ten  pounds,  in 
order  to  engage  them  to  drop  their  undertaking,  about  which  I  un- 
derstood they  already  had  been  at  some  expense.  Had  the  noble 
lord  in  question  favoured  rae  with  his  subscription,  I  would  bave 
celebrated  the  generosity  and  mur.ificcnce  of  ray  patron  ;  but  as  he 
did  not  think  jirojKir  so  to  do,  I  shall  only  obsene  that  his  recom- 
mending my  work  to  a  bookseller  cost  me  ten  pounds. 

At  the  time  the  above  subscription  for  my  English  edition  was 
advertising,  a  copy  of  the  French  work  was  asked  of  me  for  a  noble 
earl,  then  invested  with  a  high  olRce  in  the  state ;  none  bcitig  at 
that  time  to  be  found  at  any  bookseller  s  in  London.  I  gave  tlie 
only  cony  I  had  (the  consequence  WiLs,  that  I  was  obliged  to  bor- 
row one,  to  make  my  English  edition  from)  :  and  1  a(ld<'d,  that 
1  hoped  his  lordship  would  honour  me  with  his  subscrij)tion.  How- 
ever, my  ho])es  were  here  again  confoujided.  As  a  gentleman  who 
continues  to  fill  an  important  office  under  the  crown,  accidentally 
informed  me  about  a  year  afterwards,  tliat  the  noble  lord  here  al- 
luded to  had  lent  him  my  French  work,  I  had  no  doubt  left  that 
the  copy  I  had  delivered  had  reached  his  lordship's  hand;  I  there- 
fore jiresumed  to  remind  him,  by  a  letter,  that  the  book  in  question 
had  never  been  paid  for ;  at  the  sanui  time  aj)ologlsing  for  such 
liberty  from  the  circumstances  in  which  my  late  English  edition 
had  been  published,  which  did  not  allow  me  -to  lose  one  copy.  I 
must  do  his  lordship  (who  is  moreover  a  kiiight  ol  the  garter)  the 
justice  to  acknowledge,  that,  no  later  than  a  week  ai'tenvards,  he 
sent  two  half-crowns  for  mo  to  a  bookseller  s  in  Fleet-street.  A 
lady  brought  them  in  a  coach,  who  took  a  receipt.  As  she  was, 
by  the  bookseller's  account,  a  fine  lady,  though  not  a  |R^ress,  it 
gave  me  much  conceni  that  I  was  not  present  to  deliver  the  receipt 
to  her  myself. 

At  the  same  time  I  mention  the  noble  earVs  great  punctuality, 
I  think  I  may  be  allowed  to  say  a  word  of  my  own  merits.  I 
waited,  before  I  presujued  to  trouble  hU  lordship,  till  I  was  inform- 
ed that  a  pension  of  four  thousand  pnunfls  was  settled  upon  him 
(I  could  have  wished  ranch  my  own  creditors  had,  about  that  time, 
shown  the  like  tenderness  to  rae) ;  and  I  moreover  gave  him  tim« 
to  receive  the  fiwt  quarter, 
b 


VI  AOVfiRTISBACSBTT. 

ihose  by  ^v^tch  it  has  been  HUended.  Jn  tlie  first  place,  as  it  above 
said,  men  of  high  rank  have  condescended  to  give  their  i^probation 
'to  it ;  and  I  take  tliis  opportunity  of  returning  them  my  most  hum^ 
ble  acknowledgements.  In  the  second  place,  afier  the  difficulties* 
i)y  which  the  publication  of  the  book  had  been  attended  axid/ol- 
lowed,  were  overcome,  I  began  io  share  with  booksellers  in  the 
profit  arising  from  the  sale  of  it.  These  profits  I  indeed  thought  to 
be  but  scafity  and  slow  :  but  then  I  considered  this  was  no  more 
/than  the  common  complaint  made  by  every  trader  in  regard  to  his 
gain,  as  well  as  by  every  great  man  in  regard  to  his  emoluments 
and  his  pensions.  After  a  course  of  some  years,  the  net  balance,, 
formed  by  the  profits  in  question,  amounted  to  a  certain  sum,  pro- 
portioned to  the  si2e  of  tlie  performance.  And,  in  fine,  I  must 
add  to  the  account  of  the  many  favours  I  have  received,  tliat  I  was 
allowed  to  carry  on  the  above  business  of  selling  pay  book,  with- 
out any  objection  being  formed  against  me  from  my  not  having 
served  a  regular  apprenticeship,  and  without  being  molested  by  the 
inquisition. -^Several  authors  have  chosen  to  relate,  in  \NTiting^  pub- 
lished after  death,  the  ]iersonal  a.dvantages  by  which  their  perform- 
ances bad  been  followed :  as  for  me,  J  have  thought  otherwise ; 
and,  fearing  that  during  the  latter  part  of  my  life  I  may  be  other- 
wise engaged,  I  have  preferred  to  write  now  the  account  of  my 
successes  in  this  country^  and  to  see  it  printed  while  I  am  yet 
living. 

I  shall  add  to  the  above  narrative  (whatever  the  reader  may  he 
pleased  to  think  of  it)  a  few  observations  of  rather  a  more  serious 
kind^  for  the  sake  of  those  persons  who,  judging  themselves  to  be 
possessed  of  abilities,  find  they  are  neglected  by  such  as  have  it  in 
their  power  to  do  them  occasional  services,  and  sufier  themselves  to 
i)e  mortified  by  it.  To  hope  that  men  will  in  earnest  assist  in  set- 
>'ting  forth  the  mental  qualifications  of  others,  is  an  expectation 
which,  generally  speaking,  must  needs  be  disappointed.  To  pro- 
cure one's  notions  and  oj)inions  to  be  attended  to,  and  approved  by 


Uie  curclos  of  one's  aoquaintanee,  is  the  uuiversal  wish  of  man- 
kind. To  difiusG  these  notions  farther,  to  niuucrous  ^lorts  of  the 
public,  by  means  of  the  press  or  by  others,  beeomes  an  object  of 
real  ambition ;  nor  is  this  ambition  always  proportioned  to  the  real 
abilities  of  those  who  feel  it :  very  far  from  it.  When  tlie  appro- 
bation of  mcmkind  is  in  question,  all  penons,  whatever  their  diticr- 
ent  ranks  may  be,  consider  themselves  as  being  engaged  in  th6 
same  career ;  they  look  upon  themselves  as*  being  candidates  for 
the  very  same  kind  of  advantage :  high  and  low,  all  are  in  that 
respect  in  a  state  of  pnmffivol  equality  ;  nor  are  those  who  are  like- 
ly to  obtain  some  prize,  to  expect  much  favour  from  the  others. 

This  desire  of  having  their  ideas  commimicated  to,  and  approved 
by,  the  public,  was  very  prevalent  among  ^e  great  men  of  the 
Roman  commonwealihy  and  afterwards  with  the  Roman  emperors ; 
however  imperfect  the  means  of  obtaining  those  ends  might  be  in 
those  days,  compared  with  those  which  are  used  in  ours.  The  same 
desire  has  been  equally  remarkable  among  modem  European 
kings,  not  to  speak  of  other  parts  of  the  world ;  and  a  long  cata^ 
logue  of  royal  authors  may  be  produced.  Ministers,  especially 
afier  having  lost  their  places,  have  shown  no  less  inclination  than 
their  masters,  to  convince  mankind  of  the  reality  of  their  know- 
ledge. Noble  persons,  of  all  denonunations,  have  increased  the 
catalogue.  And,  to  speak  of  the  country  in  which  we  are,  there  is, 
it  seems,  no  good  reason  U>  make  any  exception  in  regard  to  ;  and 
great  men  in  it,  or  in  general  those  who  are  at  the  head  of  the 
people,  are,  we  find,  sufficiently  anxious-  about  the  success  of  their 
speeches,  or  of  the  printed  performances  which  they  sometimes 
condescend  t%.lay  before  the  public :  nor  has  it  been  every  great 
man,  wishing  that  a  compliment  may  be  paid  to  his  personal 
knowledge,  that  has  ventured  to  give  such  lasting  specimens. 


VUl  ADYERTISEBiIfiNT. 

Several  additions  wem  meule  to  tliis  work  at  the  time  I  gave^ 
the  first  English  edition  of  it  Besides  a  more  accurate  division 
of  the  chapters^  sevcraJ  new  notes  and  paragraphs  were  inserted  in 
it ;  for  instance,  in  the  Uth  chapter  of  the  2d  book  :  and  three 
new  chapters,  the  15tb,  16th,  and  17th,  amounting  to  about  90 
pages,  were  added  to  the  same  book.  These  three  additional 
chapters,  never  having  been  written  by  me  in  French,  were  inser- 
ted in  the  third  edition  made  at  Amsterdam,  translated  by  a  person* 
whom  the  Dirtch  bookseller  employed  forthat  purpose  :  as  I  never 
had  an  opportunity  to  peruse  a  copy  of  that  edition,  I  cannot  say 
how  well  the  translator  perfonned  his  task.  Having  now  parted 
with  the  copy-right  of  the  book,  1  have  farther  added  four  new 
chapters  to  it  (10,  11,  B.  I.  19,  20,  B.  II.)  by  way  of  taking  a 
final  leave  of  it ;  and  in  order  the  more  completely  to  effect  this,  I 
may  perhaps  give  in  a  few  months,  a  French  edition  of  the  same 
(which  I  cannot  tell  why  I  have  not  done  sooner),  in  which  all 
the  above-mentioned  additions,  translated  by  myself,  shall  be  in- 
serted. 

In  one  of  the  ^^rmer  additional  chapters  (the  17th,  B.  II.)  men- 
tion is  made  of  a  peculiar  circumstance  attending  the  English  go- 
vernment, considered  as  a  monarchy,  which  is  the  solidity  of  the 
power  of  the  crown.  As  one  proof  of  this  peculiar  solidity,  it  i» 
remarked,  in  that  chapter,  that  all  the  monarchs  who  ever  existed, 
in  any  part  of  the  world,  were  never  able  to  maintain  their  ground 
against  certain  powerful  subjects  (or  a  combination  of  them)  with- 
out the  assistance  of  regular  forces  at  their  constant  command ; 
whereas  it  is  evident  that  the  power  of  the  crown,  in  England,  is 
not  at  this  day  supported  by  such  means ;  nor  evea^ad  the  Eng- 
lish kings  a  guard  of  more  than  a  few  scores  of  men,  when  their 
power,  and  the  exertions  they  at  times  made  of  it,  were  equal  to 
what  has  ever  been  related  of  the  most  absolute  Roman  emperors. 

The  cause  of  this  peculiarity  in  the  English  government,  is 
said,  in  the  same  chapter,  to  lie  m  the  curcujustancc  of  the  great 


'  ADVERTISEMENT.  iz 

or  powerfiil  meii>^  in  England,  being  divided  into  two  distinct  as- 
semblies, and,  at  the  same  time,  in  the  principles  on  whicii  sach 
a  division  is  formed.  To  attempt  to  give  a  demonstration  of  thi» 
assertion  otherwise  than  by  facts  (as  is  done  in  the  chapter  her» 
alluded  to)  would  lead  into  difficulties  which  the  reader  is  litti* 
aware  c^.  In  general,  the  science  of  politics,  considered  as  an 
ea:act  science, — that  is  to  say^  as  a  science  capable  of  actual  de- 
monstration,— is  infinitely  deeper  than  the  reader  suspects.  The 
knowledge  of  man,  on  which  such  a  science,  with  its  preliminary 
axioms  and  definitions,  is  to  be  grounded,  has  hitherto  remained 
surprisingly  imperfect :  as  one  instance  how  little  man  is  known  to 
himself,  it  might  be  mentioned  that  no  tolerable  explanation  of 
that  continual  human  phenomenon,  laughter^  has  been  yet  given ; 
and  the  powerful  complicate  sensation  which  each  sex  produces  m 
the  other,  still  remains  an  equally  inexplicable  mystery. 

To  conclude  the  above  digression  (which  may  do  very  well  for 
a  preface),  I  shall  only  add,  that  those  speculators  who  will  amuse 
themselves  in  seeking  for  the  demonstration  of  the  political  theo* 
rem  above  expressed,  will  thereby  be  led  through  a  field  of  obser- 
vations, which  they  will  at  first  little  expect ;  and  in  their  way 
towards  attaining  such  demonstration,  will  find  the  science,  com- 
monly called  metaphysics,  to  be  at  best  but  a  very  superficial  one, 
and  that  the  mathematics,  or  at  least  the  mathematical  reasonings 
hitherto  used  by  men,  are  not  so-  completely  free  from  error  as  has 
been  thought.* 

*  Certain  errors  that  are  not  discovered,  are,  in  several  cases, 
compensated  by  others,  which  are  equally  unperceivcd. 

Continuing  to  avail  myself  of  the  indulgence  an  author  has  a 
right  to  claim  in  a  preface,  I  shall  mention,  as  a  farther  explana- 
tion of  the  peculiarity  in  the  English  government  above  alluded  to, 
and  which  is  again  touched  upon  in  the  postscript  to  this  advertise- 
ment, that  a  government  may  be  considered  as  a  great  ballet  or 
dance,  in  which,  as  in  other  ballets,  every  thing  depends  on  the 
disposition  of  the  figures. 


X  ADVERTISEMENT. 

Out  of  Uie  four  cliapterB  addedrto  the  present  edilKm,  two  (tli# 
lOth,  and  1  Itb,  B.  I.)  contain,  among  other  things,  a  few  stric- 
tures on  the  Courts  of  Elquity  ;  in  which  I  wish  it  may  be  found  I 
have  not  been  mistaken  :  of  the  two  otliors,  one  (19th,  B.  II.) 
contains  a  few  observations  on  the  attewptv  that  may,  in  different 
eurcumstances,  be  made,  to  set  new  limits  to  the  authority  of  the 
orown ;  and,  in  the  20th,  a  few  general  thoughts  afe  introduced  on 
the  right  of  taxation,  and  on  the  clsdm  of  the  American  colonies  in 
that  respect  Any  farther  observations  I  may  make  on  the  Bng« 
*Bsh  government,  such  as  comparing  it  with  the  other  governments 
ef  Europe,  and  examining  what  difference  in  the  manners  of  the 
inhabitants  of  this  country  may  have  resulted  from  it,  must  come 
in  a  new  work,  if  I  ever  undertake  to  treat  these  subjects.  la 
legard  to  the  American  disputes,  what  I  may  hereafter  write  on 
that  account  will  be  introduced  in  a  work  which  I  may  at  -some 
fixture  time  publish^  under  the  title  of  Hisioire  de  George  Trois, 
Rot  d^Anglelerre,  or^  perhaps,  of  Hintoire  tTAngleierre,  depnis 
i^Ann^e  1765  (that  in  which  the  American  stamp-duty  was  laid) 
jusques  d  rAnu^e  178 — ,  meaning  tliat  in  which  an  end  shall  be 
put  to  the  present  contest.^ 

Nov.  178h 


POSTSCRIPT. 

Notwithstanding  thtf  intention  above  expressed,  of  making  no 
additions  to  the  present  work,  I  have  found  it  necessary,  in  this 
new  edition,  to  render  somewhat  more  complete  the  17th  chapter. 


*  A  certain  book,  written  in  French,  on  the  subject  of  the  Ame- 
rican dispute,  was,  I  have  been  told,  lately  attributed  to  me,  in 
which  I  had  no  share. 
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Book  II.  On  t/ie  feculiarfoundaiion  of  the  English  mofiarchg 
tts  a  moHorchy ;  as  I  found  its  tendency  not  to  be  very  well  un* 
derstood.;  and,  in  fact,  that  chapter  contained  little  more  thao 
hints  on  the  subject  mentioned  in  it :  the  task,  in  the  course  of 
writing,  has  increased  beyond  my  expectation,  and  has  swelled 
tlie  chapter  to  about  sixty  pages  above  what  it  was  in  tlie  former 
edition,  so  as  almost  to  make  it  a  kind  of  seperate  book  by  it8elf« 
The  reader  will  now  find,  that,  in  several  remarkable  new  in* 
stances,  it  proves  the  fact  of  the  peculiar  ^/a^e/t/y  of  the  executive 
power  of  the  British  crown,  and  exhibits  a  much  more  complete 
.delineation  of  the  advantages  that  result  from  that  stability  in  fa- 
vour of  public  liberty. 

These  advantages  may  be  enumecated  in  the  following  order  : 
1.  The  numerous  restraints  the  governing  authority  is  able  to 
bear,  and  the  extensive  freedom  it  can  afford  to  allow  the  subject, 
at  its  own  expense :  2.  The  liberty  of  speaking  and  writing,  car- 
ried to  the  great  extent  it  is  in  England :  3.  The  unbounded  fr^ 
dom  of  the  debates  in  the  legislature :  4.  The  freedom  allowed  to 
all  individuals  to  take  an  active  part  in  government  concerns  :  6. 
The  strict  impartiality  with  which  justice  is  doalt  to  all  subjects, 
without  any  respect  whatever  of  persons  :  7,  The  lenity  of  the 
criminal  law,  both  in  regard  to  the  mildness  of  punishments,  and 
the  frequent  remission  of  them :  8.  The  strict  compliance  of  the 
governing  authority  with  the  letter  of  the  law :  9.  The  Heedless- 
ness of  an  armed  force  to  support  itself  by,  and,  as  a  consequence, 
the  singular  subjection  of  the  military  to  the  civil  power. 

The  above-mentioned  advantages  are  peculiar  to  the  English 
government.  To  attempt  to  imitate  them,  or  transfer  them  to 
other  countries,  with  that  degree  of  extent  to  which  they  are  car- 
ried in  England,  without  at  the  same  time  transferring  the  whole 
order  and  conjunction  of  circumstances  in  the  English  government, 
would  prove  unsuoccssful  attempts.  Several  articles  of  English 
liberty  already  aj^oar  impracticable  to  be  preserved  in  the  new 
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American  commonwealths.  The  Irish  nation  have  of  late  suc- 
ceeded in  imitating  several  very  important  regulations  in  the  Eng- 
lish government,  and  arc  very  desirous  to  render  the  assimilation 
complete ;  yot,  it  is  possible,  tkoy  will  find  many  inconveniences 
arise  from  their  endeavours,  which  do  not  take  place  in  England, 
notwithstanding  the  very  great  general  similarity  of  circumstances 
in  the  two  kingdoms  in  many  rt-spects ;  and  even  also,  we  might 
odd^  notwitlistanding  the  respectable  })ower  and  weight  the  crown 
derives  from  its  British  donnnions,  both  for  defending  its  preioga- 
iive  in  Ireland,  and  preventing  anarchy :  I  say,  the  similarity  in 
many  rtfupects  between  the  two  kingdoms ;  for  this  resemblance 
may  perhaps  fail  in  regard  to  some  important  points;  however, 
tins  is  a  subject  about  which  I  shall  not  attempt  to  say  any  thing, 
not  having  the  necessary  information. 

The  last  chapter  in  the  work,  concerning  the  nature  of  the 
divisions  that  take  place  in  this  country ^  I  have  left  in  every 
English  edition  as  I  wrote  it  at  first  in  French,  With  respect  to 
the  exact  manner  of  the  debates  in  parliament,  mentioned  in  that 
chapter,  I  cannot  well  say  more  at  present  than  I  did  at  that  time, 
as  I  never  had  an  o]>}H>rtunity  t(^  hear  the  debates  in  either  house. 
In  regard  to  the  divisions  in  general  to  which  the  spirit  of  party 
gives  rise,  I  did  perhaps  the  bulk  of  the  people  somewhat  more 
honour  than  they  really  des(^r\'e,  when  I  represented  them  as 
being  free  from  any  violent  dispositions  in  that  respect :  I  have 
since  found,  that,  like  the  bulk  of  mankind  in  all  countries,  they 
suffer  themselves  to  be  influenced  by  vehement  prepossessions  for 
this  or  that  side  of  public  questions,  commonly  in  proportion  as 
their  knowledge  of  tlie  subject  is  imperfect  It  is,  however,  a  fact, 
that  ^K>litical  pre|>ossession8  and  party  spirit  are  not  productive,  in 
this  country,  of  those  dangerous  consequences  which  might  be 
feared  from  the  wannth  with  which  they  are  sometimes  manifest- 
ed. But  this  subject,  or  in  general  the  subjects  of  the  political 
quarrels  and  divi:iions  in  this  country,  is  not  an  article  one  may 
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▼enture  to  meddle  with  in  a  single  chapter ;  I  have  therefore  let 
this  subsist,  without  touching  it. 

1  shall  however  observe,  before  I  conclude^  that  an  accidental 
oircumstance  in  the  English  government  prevents  the  parfy  spirit^ 
by  which  the  pubhc  are  usually  influenced,  from  producing  those 
lasting  and  rancorous  divisions  in  the  community  which  have  pes- 
tered so  many  other  free  states,  making  of  the  same  nation,  as  it 
were,  two  distinct  people,  in  a  kind  of  constant  warfare  with  each 
other.  The  circumstance  I  mean  is,  the  frequent  reconciliations 
(commonly  to  quarrel  again  afterward)  that  take  place  between 
the  leaders  of  parties,  by  which  the  most  violent  and  ignorant 
class  of  their  partisans  are  bewildered,  and  made  to  lose  the  scent. 
By  tlie  frequent  coalitions  between  whig  and  tory  leaders,  even 
that  party  distinction,  the  most  frunous  in  the  English  histoiy,  has 
now  become  useless  :  the  9ieaning  of  the  words  has  thereby  been 
rendered  so  perplexed  that  nobody  can  any  longer  give  a  tolerable 
definition  of  them ;  and  those  persons  who  now  and  then  aim  at 
gaining  popularity  by  claiming  the  merit  of  belonging  to  either 
party,  are  scarcely  understood.  The  late  coalitidn  between  two 
certain  leaders  has  done  away,  and  prevented  from  settling,  that 
violent  party  spirit  on  which  the  administration  of  lord  Bute  had 
given  rise,  and  which  the  American  disputes  had  carried  still  fieur- 
iher.  Though  this  coalition  has  met  with  much  obloquy,  I  take 
the  hberty  to  rank  myself  in  the  number  of  its  advocatl^,  so  far  as 
the  circumstance  here  mentioned. 

May,  1784. 
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INTRODUCTION^ 

X  HE  spirit  of  philosophy  which  peculiarly  dis- 
tinguishes the  preseut  age,  after  having  corrected 
a  number  of  errors  fatal  to  society,  seems  now  to 
be  directed  towards  the  principles  of  society  itself; 
and  we  see  prejudices  vanish  which  are  difficult  to 
overcome,  in  proportion  as  it  is  dangerous  to  at- 
tack them,*  This  rising  freedom  of  sentime'nt, 
the  necessary  fore-runner  of  political  freedom,  led 

*  As  every  popular  notion  which  may  contribute  to  the  sup- 
port  of  an  arbitrary  government  is  at  all  times  vigilantly 
protected  by  the  whole  strength  of  it,  political  prejudices  are 
last  of  all^  if  ever,  shaken  off  by  a  nation  subjected  to  such 
a  government.  A  great  change  in  this  respect,  however,  has 
of  late  taken  place  in  Fnincey  where  this  book  was  first  pub- 
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me  to  imagine  that  it  would  not  be  unacceptable 
to  the  public  to  be  made  acquainted  with  the  prin- 
ciples of  a  constitution  on  which  the  eyes  of  curi- 
osity seems  now  to  be  universally  turned,  and 
which,  though  celebrated  as  a  model  of  perfection, 
is  yet  but  little  known  to  its  admirers. 

I  am  aware  that  it  will  be  deemed  presumptuous 
in  a  man,  who  has  passed  the  greatest  part  of  his 
life  out  of  England,  to  attempt  a  delineation  of 
the  English  government ;  a  system  which  is  sup- 
posed to  be  so  complicated  as  not  to  be  understood 
or  developed,  but  by  those  who  have  been  initiated 
in  the  mysteries  of  it  fropi  their  infancy. 

But,  though  a  foreigner  in  England,  yet,  as  a 
native  of  a  free  country,  I  am  no  stranger  to  those 
circumstances  which  constitute  or  characterise  li- 
berty. Even  the  great  disproportion  between  the 
republic  of  which  I  am  a  men.ber  (and  in  which  I 
formed  my  principles)  and  the  British  empire,  has 
perhaps  only  contributed  to  facilitate  my  political 
inquiries. 

As  the  mathematician,  the  better  to  discover  the 
proportions  he  investigates,  begins  with  freeing  his 

lished ;  and  opinions  are  now  discussed  there,  and  tenets 
avowed,  which,  in  the  time  of  Louis  the  Fourteenth,  would 
have  appeared  downright  blasphemy  ;  it  is  to  this  an  allusion 
is  made  above. 
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equatien  from  coefficientSy  or  such  other  quantitieai 
as  only  perplex  without  properly  Gonatituting  it ; 
so  it  may  be  advantageous,  to  the  inquirer  after 
the  causes  that  produce  the  equilibrium  of  a  go* 
vernment,  to  have  previously  studied  them,  disen- 
gaged from  the  apparatus  of  fleets,  armies,  foreign 
trade,  distant  and  extensive  dominions ;  in  a  word, 
from  all  those  brilliant  circumstances  which  so 
greatly  affect  the  external  appearance  of  a  power- 
ful society,  but  have  no  essential  connexion  with 
the  real  principles  of  it. 

It  is  upon  the  passions  of  mankind,  that  is,  upon 
causes  which  are  unalterable,  that  the  action  of  the 
various  parts  of  a  state  depends.  The  machine 
may  vary  as  to  its  dimensions ;  but  its  movement 
and  acting  springs  still  remain  intrinsically  the 
same  ;  and  that  time  cannot  be  considered  as  lost 
which  has  been  spent  in  seeing  them  act  and  move 
in  a  narrower  circle. 

One  other  consideration  I  will  suggest,  which  is^ 
that  the  very  circumstance  of  being  a  foreigner 
may  of  itself  be  attended,  in  this  case,  with  a  de- 
gree of  advantage.  The  English  themselves  (the 
observation  cannot  give  them  any  offence)  having 
their  eyes  open,  as  I  may  say,  upon  their  liberty^ 
from  their  first  entrance  into  life,  are  perhaps  too 
much  familiarised  with  its  enjoyment,  to  inquire, 
with  real  concern^  into  its  causes     Having  acqui- 
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red  practical  notions  of  their  government  long  be- 
fore they  have  meditated  on  it^  and  these  notions 
being  slowly  and  gradually  imbibed,  they  at  length 
behold  it  without  any  high  degree  of  sensibility ; 
and  they  seem  to  me,  in  this  respect,  to  be  like  the 
recluse  inhabitant  of  a  palace,  who  is  perhaps  in 
the  worst  situation  for  attaining  a  complete  idea 
of  the  whole,  and  never  experienced  the  striking 
effect  of  its  external  structure  and  elevation ;  or, 
if  you  please,  like  a  man  who,  having  always  had 
a  beautiful  and  extensive  scene  before  his  eyes^ 
continues  for  ever  to  view  it  with  indifference. 

But  a  stranger, — beholding  at  once  the  various 
parts  of  a  constitution  displayed  before  him,  which, 
at  the  same  time  that  it  carries  liberty  to  its  height, 
has  guarded  against  inconveniences  seemingly  in- 
evitable ;  beholding  in  short  those  things  carried 
into  execution  which  he  had  ever  regard<;d  as 
more  desirable  than  possible, — is  struck  with  a 
kind  of  admiration  ;  and  it  is  necessary  to  be  thus 
strongly  affected  by  objects,  to  be  enabled  to  reach 
the  general  principle  which  governs  them. 

Not  that  I  mean  to  insinuate  that  I  have  pene- 
trated with  more  accuteness  into  the  constitution 
of  England  than  otiiers  ;  my  only  design,  in  the 
above  observations,  was  to  obviate  an  unfavoura- 
ble, though  natural  prepossession  ;  and  if,  either 
in  treating  of  the  causes  which  originally  produced 
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the  English  liberty,  or  of  those  by  which  it  conti- 
nues to  be  maintained,  my  observations  should  be 
found  new  or  singular,  I  hope  the  English  reader 
^ill  not  condemn  them,  but  where  they  shall  be 
found  inconsistent  with  history,  or  with  daily  ex- 
perience. Of  readers  in  general  I  also  request, 
that  they  will  not  judge  of  the  principles  I  shall 
lay  down,  but  from  their  relation  to  those  of  hu- 
man nature  ;  a  consideration  which  is  almost  the 
only  one  essential,  and  has  been  hitherto  too  much 
neglected  by  the  writers  on  the  subject  of  govern- 
ment. 
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A  SURVEY  OF  THE  VARIOUS  POWERS  INCLUDED  IN  THE 
ENGLISH  CONSTITUTION,  AND  OF  THE  LAWS  BOTH  IN 
CIVIL  AND  CRIMINAL  CASES. 


CHAPTER  I. 

CdMses  of  the  Liberty  of  the  English  Nation.  Reasons 
of  the  Difference  between  the  Government  of  England 
and  that  of  France.  In  England^  the  great  Power  of 
the  Crowny  under  the  Norman  Kings^  created  an 
Union  between  the  NobUity  and  the  People. 

VV  HEN  the  Romans,  attacked  on  all  sides  by 
the  barbarians^  were  reduced  to  the  necessity  of 
defending  the  centre  t)f  their  empire,  they  aban- 
doned Great  Britain,  as  well  as  several  other  of 
their  distant  provinces.  The  island,  thus  left  to 
itself,  became  a  prey  to  the  nations  inhabiting  the 
shores  of  the  Bcdtic  ;  who,  having  first  destroyed 
the  ancient  inhabitants,  and  for  a  long  time  reci- 
procally annoyed  each  other,  established  several 
sovereignties  in  the  southern  part  of  the  island, 
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afterwards  called  England^  which  at  length  were 
united^  under  Egbert,  into  one  kingdom. 

The  successors  of  this  prince^  denominated  the 
Anglo-Saxon  princes,  among  whom  Alfred  the 
Great  and  Edward  the  Confessor  are  particularly 
celebrated,  reigned  for  about  two  hundred  years: 
but,  though  our  knowledge  of  the  principal  events 
of  this  early  period  of  the  English  history  is  in 
some  degree  exact,  yet  we  have  but  vague  and 
uncertain  accounts  of  the  nature  of  the  govern- 
ment which  those  nations  introduced. 

It  appears  to  have  had  little  more  affinity  with 
the  present  constitution,  than  the  general  relation, 
common  indeed  to  all  the  governments  established 
by  the  northern  nations, — that  of  having  a  king 
and  a  body  of  nobility ;  and  the  ancient  Saxon 
government  is  ^*  left  us  in  story  ( to  use  the  ex- 
pressions of  Sir  William  Temple  on  the  subject) 

but  like  so  many  antique,  broken,  or  defaced 
^^  pictures,  which  may  still  represent  something 
^'  of  the  customs  and  fashions  of  those  ages,  though 
^^  little  of  the  true  lines,  proportions,  or  resem- 
"  blance*." 

It  is  at  the  sera  of  the  conquest  that  we  are  to 
look  for  the  real  foundation  of  the  English  consti- 
tution.    From  that  period,  says  Spelman,  novtis 

.  *  See  bb  Introduction  to  the  History  of  Eogland. 
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seclorum  nascitur  ordo^.     William  of  Normandy, 
having  defeated  Harold^  and  made  himself  master 

*  S^e  Spclman,  Of  Parliaments, — It  has  been  a  favourite 
thesis  witJi  many  writers,  to  pretend  that  the  Saxon  governoient 
vras,  at  the  time  of  the  conquest,  by  no  means  subverted  ;  — 
that  William  of  Normandy  legally  acceded  to  the  throne,  and, 
consequently,  to  the  engagements  of  the  Saxon  kings :  and 
much  argument  has  in  particular  been  employed  with  regard  to 
the  word  conquest,  which,  it  has  been  said,  in  the  feudal  sense, 
only  me^nt  acquisition.  These  opinions  have  been  particularly 
insisted  upon  in  times  of  popular  opposition  :  and,  indeed,  there 
was  a  far  greater  probability  of  success,  in  raising  among  the 
people  the  uotions  (  familiar  to  them  )  of  Icj^al  claims  and  long- 
established  customs,  than  in  arguing  with  them  frum  the  no  less 
rational,  but  less  determinate,  and  somewhat  dangerous  doc* 
trines,  concerning  the  Original  rights  of  mankind,  and  the  law- 
fulness of  at  all  times  opposing  force  to  an  oppressive  govern- 
ment. 

But  if  we  consider  that  the  manner  in  which  the  public  power 
is  formed  in  a  state  is  so  very  essential  a  part  of  its  government, 
and  that  a  thorough  change  in  this  respect  was  introduced  into 
England  by  the  conquest,  we  shall  not  scruple  to  allow  that  a 
new  government  was  established.  Nay,  as  almost  the  whole 
landed  property  in  the  kingdom  was  at  that  time  transferred  to 
other  hands,  a  new  system  of  criminal  justice  introduced,  and 
the  language  of  the  law  moreover  altered,  the  revolution  may  be 
said  to  have  been  such  as  is  not  perhaps  to  be  paralleled  in  the 
history  of  any  oihcr  country. 

Some  Saxon  laws,  favourable  to  the  liberty  of  the  people, 
were  indeed  again  established  undcr-the  successors  of  William  : 
but  the  introduction  of  some  new  modes  of  proceeding  in  the 
courts  of  justice,  and  of  a  few  particular  laws,  cannot,  so  long 
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ef  the  crown,  subverted  the  ancient  fabric  of  the 
Saxon  legislation  :  he  exterminated^,  or  expelled^ 
the  former  occupiers  of  lands,  in  order  to  distribute 
their  possessions  among  his  followers ;  and  esta- 
blished the  feu(fal  system  of  government^  as  better 
adapted  to  his  situation,  and  indeed  the  only  (me 
of  which  he  possessed  a  competent  idea. 

This  sort  of  government  prevailed  also  in  almost 

as  the  ruling  power  in  the  slate  remains  the  same,  be  said  to 
be  the  introdoction  of  a  new  goyemment ;  and  as,  when  the 
laws  in  question  were  again  established,  the  public  power  in 
England  continued  in  the  same  channel  where  the  conquest 
had  placed  it,  they  were  more  properly  new  modifications  of 
the  Anglo-Norman  constitution  than  (hey  were  the  abolition  of 
it ;  or»  since  they  were  again  adopted  from  the  Saxon  legisla- 
tioo,  they  were  rather  limitations  of  that,  legislation,  than  the 
restoration  of  the  Saxon  government. 

Contented,  boweyer,  with  the  two  authorities  I  baye  above 
quoted,  I  shall  dwell  no  longer  on  a  discussion  of  the  precise 
identity,  or  difference,  of  two  governments ;  that  is,  of  two 
ideal  systems,  which  only  exist  in  the  conceptions  of  men.  Nor 
do  I  wish  to  explode  a  doctrine,  which,  in  the  opinion  of  some 
persons,  giving  an  additional  sanction  and  dignity  to  the  Eng- 
lish government,  contributes  to  increase  their  love  and  respect 
for  it.  It  will  be  sufficient  for  my  purpose,  if  the  reader  shall 
be  pleased^to  grant  that  a  material  change  was,  at  the  time  of 
the  conquest,  effected  in  the  government  then  existing,  and  is 
accordingly  disposed  to  admit  the  proofs  that  will  presently  be 
laid  before  him,  of  such  change  having  prepared  the  establish- 
ment of  the  present  English  constitution. 

C 
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all  the  other  parts  of  Europe.  But,  instead  of  be- 
in^  establish^  b;^  dint  of  arms^  and  all  at  once^  as 
iii  England,  it  bad  only  been  established  on  the 
confiiilenty  and  pai^ticularly  in  France,  through  a 
l(jfikjg  serieis  of  slow  suoces^ive  events : — a  drfferenoe 
of  CHrcumstances  this,  from  which  consequences 
were  in  time  to  arise  as  important  as  they  were  at 
first  difficult  to  be  foreseen. 

The  German  nations  who  passed  the  Rhine  to 
conquer  Gaul  were  in  a  great  degree  independent ; 
their  princes  had  no  other  title  to  their  power,  but 
theiir  own  valour  and  the  free  election  of  the  peo- 
ple ;  and,  as  the  latter  had  acquired  in  their  fo- 
rests but  contracted  notions  of  sovereign  authority, 
they  followed  a  chief  less  in  quality  of  subjects^ 
than  as  companions  in  conquest. 

Besides,  this  conquest  was  not  the  irhiption  of 
» foreign  army,  which  only  takes  possession  of 
fortified  towns ; — it  was  the  general  invasion  of  a 
whole  people  in  search  of  new  habitations ;  and, 
as  the  number  of  the  conquerors  bore  a  great  pro- 
portion to  that  of  the  conquered^  who  were  at  the 
same  time  enervated  by  long  peace,  the  expedition 
wfisr  no  sooner  eompletdd  thto  all  dcknger  was  at 
iin  end,  and  of  coui'se  their  union  also.  After 
dividing  among  themselves  what  lands  they  thought 
proper  to  occupy,  they  separated  ;  and  though 
their  tenure  was  at  first  only  precarious^  yet^  in 
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Hm  particulars  ^hey  ^dep€mde4  pat  on  .the  kiog, 
l^ut  OD  the  general  aptembly  of  tlie  mttion*. 

Under  the  (kvigs  of  thefir^  race,  the  A^,  by 
trbe  mutual  coomyaaoe  of  t}ie  lefidpi^*  lat  fiiwt  ^ 
came  amiual ;  .afterwards^  Jield  fpr  ilife.  iU[^der 
the  descendantB  of  QhvUjWLgw,  ;they  Jbecamp 
bereditaryf .  ^^d  whpa  nt  length  Hugh  Cap^ 
effected  his  pvmi  eleqtioD^  tp  t^  ^prejudice  of 
lObarl^  of  liorrain^  mteodmg  to  gender  ^e  prown^ 
which  in  fact  .wa3  a  ^fief^  hereditary, ifi  hi^  own 
family  t^  he  estcJbliahed  the  hereditariship  of  fiefe 
as  a  general  principle ;  and  from  this  epoch  authors 
date  the  complete  establishment  of  the  feudal  sys- 
tem in  France. 

On  the  other  hand,  the  lords  who  gave  their 
suffrages  to  Hugh  Capet  forgot  not. the  interest  of 
their  own  ambition  •     They  copipleted .  (he  breacji 

*  The  fiefs  were  Qriginiilly  called .  irrrof  jure  beneficii  cmi- 
ctiut :  and  it  was  dqI  till  under  pharles  U  Grot  th?it  the  term 
Jief  began  to  be  in  use.  See  BenbficiDM,  Ghs^  Du 
€ang€. 

t  Ajmd  Francos  vero,  tfmikn  pedetentirnqme^  jure  tuartdiU^ 
rio  ad  hitredea  tubituU  transieruni  feuda  ;  quod  labente  $uulo 
mmo  incipit. .  See  Feodum,  Du  Cange. 

I  Hottoman  has  proved  beyond  a  doubt,  in  his  Franco^GatUa^ 
that,  under  the  two  first  races  of  kings,  the  crown  of  France 
was  elective.  The  princes  of  the  reigning;  family  had  nothing 
more  in  their  favour  than  the  custom  of  choosing  one  of  that 
bouse. 
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of  those  feeble  ties  whioh  subjected  them  to  the 
royal  authority^  and  became  every-where  inde* 
pendent.  They  left  the  king  no  jurisdiction, 
either  over  themselves,  or  their  vassals  ;  they  re- 
served the  right  of  waging  war  with  each  other  ; 
they  even  assumed  the  same  privilege,  in  certain 
cases,  with  regard  to  the  king  himself  * ;  so  that 
if  Hugh  Capet,  by  rendering  the  crown  heredi- 
tary, laid  the  foundation  of  the  greatness  of  his 
family,  and  of  the  crown  itself,  yet  he  added 
little  to  his  own  authority,  and  acquired  scarcely 
any  thing  more  than  a  nominal  superiority  over 
the  number  of  sovereigns  who  then  swarmed  in 
France"!". 


*  Tbe  principal  of  these  cases  was,  when  the  king  refused 
to  appoint  judges  to  decide  a  difference  between '  himself  and 
one  of  his  first  barons  ;  the  latter  had  then  a  right  to  take  up 
arms  against  the  king  ;  and  the  subordinate  vassals  were  so  de- 
pendent on  their  immediate  lords,  that  they  were  obliged  to 
follow  them  against  the  lord  paramount.  St.  Louis,  though  the 
power  of  the  crown  was  in  his  time  much  increased,  was  obliged 
to  confirm  both  this  privilege  of  the  first  barons,  and  this  obliga- 
tion of  their  vassals. 

t  '*  The  grandees  of  the  kingdom,  "  says  Mezeray,  thought 
that  Hugh  Capet  ought  to  put  up  with  all  their  insnlts, 
because  they  had  placed  the  crown  on  his  head :  nay,  so 
^  great  was  their  licentiousness,  that,  on  his  writing  to  Aude- 
^*  bert,  viscount  of  Perigueux,  ordering  him  to  raise  the  siege 
''  he  had  laid  to  Tours,  and  asking  him,  by  way  of  reproach. 


OF   ENGLAND.  13 

But  the  establishment  of  the  feudal  system  in 
England  was  an  immediate  and  sudden  conse- 
quence of  that  conquest  which  introduced  it.  Be* 
sides^  this  conquest  was  made  by  a  prince  who 
kept  the  greater  part  of  his  army  in  his  own  pay^ 
and  who  was  placed  at  the  head  of  a  people  over 
whom  he  was  an  hereditary  sovereign, — circum- 
stances which  gave  a  totally  different  turn  to  the 
government  of  that  kingdom. 

Surrounded  by  a  warlike,  though  a  conquered 
nation,  William  kept  on  foot  part  of  his  army. 
The  English,  and  after  them  the  Normans  them- 
selves, having  revolted,  he  crushed  both;  and  the 
new  king  of  England,  at  the  head  of  victorious 
troops,  having  to  do  with  two  nations  lying  under 
a  reciprocal  check  from  the  enmity  they  bore  to 
each  other,  and,  moreover,  equally  subdued  by  a 
sense  of  their  unfortunate  attempts  of  resistance, 
found  himself  in  the  most  favourable  circumstan- 
<5es  for  becoming  an  absolute  monarch  ;  and  his 
laws,  thus  promulgated  in  the  midst,  as  it  were, 
of  thunder  and  lightning,  imposed  the  yoke  of 
despotism  both  on  the  victors  and  vanquished. 

He  divided  England  into  sixty  thousand  two 
hundred  and  fifteen  military  fiefs,  all  held  of  the 

^*  who  had  made  him  a  viscount  ?  that  nobleman  haughtily  an- 
*^  dmtred,  **Not  you,  but  those  who  made  you  a  king.  [Ce  nVst 
'*  pas  vous,  mais  ceux  qui  vous  ont  fait  roi.]  ^ 
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crown  ;  the  possessors  of  which  were,  on  poiii  of 
forfeiture,  to  tiike  up  arms,  and  repair  to  bi# 
standard  on  the  first  signal :  he  subjected  wA 
only  the  oommon  people,  but  even  the  barops,  to 
all  the  rigours  of  the  feudal  government :  be  even 
imposed  on  them  his  tyrannical  forest  lawrf  • 

He  assumed  the  prerogative  of  imposing  taxes. 
He  invested  himself  with  the  whole  executive 
power  of  government.  But  what  was  of  the 
greatest  consequence,  he  arrogated  to  himaelf  the 
most  extensive  judicial  power  in  the  establish^ 
ment  of  the  court  which  was  called  Aula  JRegis^ 
"-^a  formidable  tribunal,  which  received  appeals 
from  all  the  courts  of  the  barons,  and  decided,  in 
the  last  resort,  on  the  estates,  honour,  and  lives 
of  the  barons  themselves ;  and  which,  being 
wholly  composed  of  the  great  officers  of  the 
crown,  removable  at  the  king's  pleasure,  and 
having  the  king  himself  for  president,  kept  the 
first  noblemen  in  the  kingdom  under  the  same  con- 
trol as  the  meanest  subject. 

f  He  reserved  to  himself  an  exclusive  privilege  of  kiliiog 
game  throughout  England,  and  enacted  the  severest  penalties  on 
all  who  shonld  attempt  it  without  his  permission.  The  auppres* 
siouy  or  rather  mitigation  of  these  penalties,  was  one  of  the  ar- 
.tides  of  the  CAar/a  dtf  Foresia,  which  the  barons  afterwards 
obtained  by  force  of  arms.  Nullm  de  aetero  amittat  vitam,  vel 
wumbra,  pro  vefuUione  nostrd.  Ch.  de  Forest.  Art.  10. 
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Thus,  while  the  kingdom  of  France,  in  conse- 
quence of  the  slow  and  gradual  formation  of  the 
feudal  government,  found  itself,  in  the  issue^ 
composed  of  a  number  of  parts  simply  placed  by 
each  other,  and  without  any  reciprocal  adherence, 
the  kingdom  of  England  on  the  contrary,  from 
the  sudden  i^d  violent  introduction  of  the  same 
system,  became  a  compound  of  parts  united  by 
the  strongest  ties;  and  the  regal  authority,  by  the 
pressure  of  its  immense  weight,  consolidated  the 
whole  into  one  compact  indissoluble  body. 

To  this  difference  in  the  original  constitution 
of  France  and  England,  that  is,  in  the  original 
power  of  their  kings,  we  are  to  attribute  the 
difference,  so  little  analagous  to  its  original  cause, 
of  their  present  constitutions.  ^  This  furnishes  the 
solution  of  a  problem  which,  1  must  confess,  for 
a  long  time  perplexed  me,  and  explains  the  rea- 
son why,  of  two  neighbouring  nations,  situated 
almost  under  the  same  climate,  and  having  one 
common  origin,  the  one  has  attained  the  summit 
of  liberty,  the  other  has  gradually  sunk  under  an 
absolute  monarchy. 

In  France,  the  royal  authority  was  indeed  in- 
considerable ;  but  this  circumstiuice  was  by  no 
means  favourable  to  the  general  liberty.  The 
lords  were  every  thing ;  and  the  bulk  of  the 
nation  were  accounted  nothing.    AU  those  wars 
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which  wer^  made  oa  the  king  had  not  liberty  for 
their  object ;  for  of  this  the  chiefs  already  enjoy- 
ed too  great  a  share  :  they  were  the  mere  efiEects 
of  private  ambition  or  caprice.  The  people  did 
not  engage  in  them  as  associates  in  the  support 
of  a  cause  common  to  all ;  they  were  dragged, 
blindfold^  and  like  slaves,  to  the  standard  of  their 
leaders.  In  the  mean  time,  as  the  laws,  by  virtue 
of  which  their  masters  were  considered  as  vassals, 
had  no  relation  to  those  by  which  they  were 
themselves  bound  as  subjects,  the  resistance,  of 
which  they  were  made  the  instruments,  never 
produced  any  advantageous  consequence  in  their 
favour,  nor  did  it  establish  any  principle  of  free- 
dom that  was  in  any  case  applicable  to  them. 

The  inferior  nobles,  who  shared  in  the  inde- 
pendence  of  the  superior  nobility,  added,  the 
effects  of  their  own  indolence  to  the  despotism 
of  so  many  sovereigns ;  and  the  people,  wearied 
out  by  sufferings,  and  rendered  desperate  by  op- 
pression, at  times  attempted  to  revolt.  But, 
being  parcelled  out  into  so  many  different  states, 
they  could  never  perfectly  agree  either  in  the 
nature  or  the  times  of  their  complaints.  The 
insurrections,  which  ought  to  have  been  general, 
were  only  successive  und  particular.  In  the  mean 
time,  the  lords,  ever  uniting  to  avenge  their  com- 
mon cause  as  masters,  fell  with  irresistible  advan- 
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tage  on  men  who  w^re  diyided :  the  people  were 
thoiB  separately^  and  by  force,  brought  back  to 
their  former  yoke  ;  and  liberty,  that  precioat 
offspring,  which  requires  so  many  favourable  cir- 
cumstances to  foster  it,  was  everywhere  stifled 
in  its  birth  .** 

At  length,  when  by  conquests,  by  escheats,  or 
by  treaties,  the  several  provinces  came  to  be 
rC'united  "f  to  the  extensive  and  continually  in- 
creasing dominions  of  the  monarch,  they  became 
subject  to  their  new  master,  already  trained  to 
obedience.  The  few  privileges  which  the  cities 
had  been  able  to  preserve  were  little  respected 
by  a  sovereign  who  had  himself  entered  into  no 
engagement  for  that  purpose ;  and,  as  the  re- 
unions  were  made  at  different  times,  the  king  was 
always  in  a  condition  to  overwhelm  every  new 
province  that  accrued  to  him,  with  the  weight  of 
all  those  he  already  possessed. 

*  It  may  be  seea  in  Meiersy,  bow  tbe  Flemings,  at  th* 
time  of  the  great  reyolt  which  was  caosed^  as  he  says,  **  by 
"  tbe  inveterate  hatred  of  tbe  nobles  ( ks  gentilsbommes  ) 
''against  tbe  people  of  Ghent/'  were  crushed  by  the  union 
of  almost  all  tbe  nobility  of  France.  See  Mezfray,  Beign  rf 
Charles  VI. 

t  Tbe  word  re-union  expresses  in  tbe  French  law,  or  his- 
tory, the  reduction  of  a  province  to  an  immediate  dependence 
on  the  crown. 

D 
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As  a  farther  consequenco  of  these  differences 
between  the  times  of  the  re-unions,  the  several 
parts  of  the  kingdom  entertained  no  views  of 
assisting  each  other.  When  some  reclaimed  their 
privileges,  the  others,  long  since  reduced  to  sub- 
jection, had  already  forgotten  theirs.  Besides, 
these  privileges,  by  reason  of  the  differences  of 
the  governments  under  which  the  provinces  had 
formerly  been  held,  were  also  almost  every-where 
different  :  the  circumstances  which  happened  in 
one  place  thus  bore  little  aflSnity  to  those  which 
fell  out  in  another  ;  the  spirit  of  union  was  lost, 
or  rather  had  never  existed  ;  each  province,  re- 
strained within  its  particular  bounds,  only  served 
to  ensure  the  general  submission  ;  and  the  same 
eauses  which  had  reduced  that  spirited  nation  to 
a  yoke  of  subjection,  concurred  also  to  keep 
them  under  it. 

Thus  liberty  perished  in  France,  because  it 
wanted  a  favourable  culture  and  proper  situation. 
Planted,  if  I  may  so  express  myself,  but  just 
beneath  the  surface,  it  presently  expanded,  and 
sent  forth  some  large  shoots ;  but,  having  taken 
no  root,  it  was  soon  plucked  up.  In  England^ 
on  the  contrary,  the  seed,  lying  at  a  great  depth, 
and  being  covered  with  an  enormous  weight, 
seemed  at  first  to  be  smothered ;  but  it  vegetated 
with  the  greater  force  ;  it  imbibed  a  more  rich 


OF    ENGIiAMD.  19 

and  abundant  nourishment ;  its  sap  and  juice  be- 
came better  assimilated,  and  it  penetrated  and 
filled  up  with  its  roots  the  Mvhole  body  of  the  soil. 
It  was  the  excessive  power  of  the  king  which 
made  England  free,  because  it  was  this  very 
excess  that  gave  rise  to  the  spirit  of  union,  and  of 
concerted  resistance.  Possessed  of  extensive  de- 
mesnes, the  king  found  himself  independent :  in- 
vested with  the  most  formidable  prerogatives,  he 
crushed  at  pleasure  the  most  powerful  barons  in 
the  realm.  It  was  only  by  close  and  numerous 
confederacies,  therefore,  that  these  could  resist  his 
tyranny ;  they  even  were  compelled  to  associate 
the  people  in  them,  and  make  them  partners  of 
public  liberty. 

Assembled  with  their  vassals  in  their  great  halls^ 
where  they  dispensed  their  hospitality,  deprived 
of  the  amusements  of  more  polished  nations  ;  na- 
turally inclined,  besides,  freely  to  expatiate  on 
objects  of  which  their  hearts  were  full ;  their  con- 
versation naturally  turned  on  the  injustice  of  the 
public  impositions,  on  the  tyranny  of  the  judicial 
proceedings,  and,  above  all,  on  the  detested  forest 
laws. 

Destitute  of  an  opportunity  of  caviling  about ' 
the  meaning  of  laws,  the  terms  of  which  were  pre- 
cise, or  rather  disdaining  the  resource  of  sophistry, 
they  were  naturally  led  to  examine  the  first  prin- 
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oiplw  of  society ;  they  inquiired  into  the  fouiuk- 
tions  lof  human  authority^  and  became  convinced, 
that  power,  when  its  object  is  not  the  good  of 
those  who  are  subject  to  it^  is  nothing  more  than 
the  right  of  the  $trong€$tj  and  may  be  repressed 
by  the  exertion  of  a  similar  right. 

The  different  orders  of  the  feudal  government, 
as  established  in  England,  being  connected  by 
tenures  exactly  similar,  the  same  maxims  which 
were  laid  down  as  true  against  the  lord  parob 
mounts  in  behalf  of  the  lord  of  an  upper  fief,  were 
Ukewise  to  be  admitted  against  the  latter,  in  be^ 
half  of  the  owner  <^  an  inferior  fief.  The  same 
^w^iwif  were  also  to  be  applied  to  the  possessor 
of  a  still  lower  fief:  they  farther  descended  to 
the  freeman,  and  to  the  peasant :  and  the  spirit 
of  liberty,  after  having  circulated  through  the 
difforent  branches  of  the  feudal  subordination, 
thus  continued  to  flow  through  successive  homo* 
geneous  channels ;  it  forced  a  pastoge  into  the 
pemotest  ramifications  ;  and  the  principle  of  pri- 
meval equality  became  every  where  diffused  and 
,M^  :  I  »cr.d  pri^ple,  which  Mh«, 
injustice  nor  ambition  can  erase  ;  which  exists  in 
every  breait,  and,  to  exert  itself,  requires  only  to 
be  awakened  among  the  numerous  and  oppressed 
classes  of  mankind  I 

But  when  the  barons,  whom  thdur  personal 
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consequence  had  at  first  caused  to  be  treated  with 
caution  and  regard  by  the  sovereign,  began  to 
be  no  longer  so, — when  the  tyrannical  laws  of  the 
Conqueror  became  still  more  tyrannically  execu- 
ted,—the  confederacy,  for  which  the  general 
oppression  had  paved  the  way,  instantly  took 
place.  The  lord,  the  vassal,  the  inferior  vassal, 
all  united.  They  even  implored  the  assistance  of 
the  peasants  and  cottagers;  and  the  haughty 
aversion  with  which  on  the  continent  the  nobility 
repaid  the  industrious  hands  that  fed  them,  was, 
in  England,  compelled  to  yield  to  the  pressing 
necessity  of  setting  bounds  to  the  royal  authority. 
The  people,  on  the  other  hand,  knew  that  the 
cause  they  were  called  upon  to  defend  wai  a 
cause  common  to  all ;  and  they  were  sensible, 
besides,  that  they  were  the  necessary  supporters 
of  it.  Instructed  by  the  example  of  their  leaders^ 
they  spoke  and  stipulated  conditions  for  them- 
selves :  they  insisted  that,  for  the  future,  every 
individual  should  be  entitled  to  the  protection  of 
the  law ;  and  thus  did  those  rights  with  which 
the  lords  had  strengthened  themselves,  in  order 
to  oppose  the  tyranny  of  the  crown,  become  a 
bulwark  which  was  in  time  to  restrain  their  own. 


i 


» 


THB    CONSTITDTIOlf 


CHAPTER  II. 

A  second  Adoankige  England  had  over  France : — ii 
formed  one  undivided  State. 

XT  was  in  the  reign  of  Henry  the  First,  about 
forty  years  after  the  conquest,  that  we  see  the 
above  causes  begin  to  operate.  This  prince,  hav- 
ing ascended  the  throne  to  the  exclusion  of  his 
elder  brother,  was  sensible  that  he  had  no  other 
means  to  maintain  his  power  than  by  gaining  the 
affection  of  his  subjects  ;  but  at  the  same  time  he 
perceived  that  it  must  be  the  affection  of  the 
whole  nation :  he,  therefore,  not  only  mitigated 
the  rigour  of  the  feudal  laws  in  favour  of  the 
lords,  but  also  annexed  as  a  condition  to  the 
charter  he  granted,  that  the  lords  should  allow 
the  same  freedom  to  their  respective  vassals.  Care 
was  even  taken  to  abolish  those  laws  of  the  Con- 
queror which  lay  heaviest  on  the  lower  classes  of 
the  people.* 

*  AmoDgst  others,  the  law  of  the  Curfeu. — It  might  be  mat- 
ter of  curious  discussion  to  inquire  what  the  Anglo-Saxon 
government  would  in  process  of  time  haye  become,  and  of 
course  the  government  of  England  be  at  the  present  time, 
if  the  event  of  the  conquest  had  never  taken  place ;  which. 
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Under  Henry  the  Second,  liberty  took  a  faro 
ther  stride ;  and  the  ancient  trial  by  jury  y  a  mode 
of  procedure  which  is  at  present  one  of  the  most 
valaable  parts  of  the  English  law,  made  again^ 
though  imperfectly,  its  appearance. 

But  these  causes,  which  had  worked  but  silently 
and  slowly  under  the  two  Henries,  who  were^ 
princes  in  some  degree  just,  and  of  great  capacity, 
manifested  themselves  at  once  under  the  despotic 
reign  of  king  John.  The  royal  prerogative,  and 
the  forest  laws,  having  been  exerted  by  thisi 
prince  to  a  degree  of  excessive  severity,  he  soon 
beheld  a  general  confederacy  formed  against 
him : — and  here  we  must  observe  another  circum- 
stance, highly  advantageous,  as  well  as  peculiar, 
to  England. 

England  was  not,  like  France,  an  aggpregation 
of  a  number  of  different  sovereignties  :  it  formed 
but  one  state,  and  acknowledged  but  one  master, 
one  general  title.    The  same  laws,  the  same  kind 

by  conferriDs;  an  immense  as  well  as  nnusnal  power  on  the  bead 
of  the  feudal  system,  compelled  the  nobility  to  contract  a 
lasting  and  sincere  union  with  the  people.  It  is  very  probable 
that  the  English  government  would  at  this  day  be  the  same  as 
that  which  long  prevailed  in  Scotland  (where  the  king  and  no* 
bles  engrossed^  jointly  or  by  turns,  the  whole  power  of  the 
state) ;  the  same  as  in  Sweden,  the  same  as  in  Denmark, — coun- 
tries whence  the  Anglo-Saxons  came. 
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ef  dependence^  oouseqaently  the  iMtme  notions, 
the  same  interests,  prevailed  throughout  the 
whole.  The  extremities  of  the  kingdom  oould^ 
at  all  times,  unite  to  give  a  check  to  the  exertions 
of  an  unjust  power.  From  the  river  Tweed  to 
Portsmouth,  from  Yarmouth  to  the  Land's-End^ 
all  was  in  motion  :  the  agitation  increased  from 
the  distance,  like  the  rolling  waves  of  an  extensive 
sea  ;  and  the  monarch,  left  to  himself,  and  desti- 
tute of  resources,  saw  himself  attacked  on  all 
sides  by  an  universal  combination  of  his  subjects. 

No  sooner  was  the  standard  set  up  against 
John,  than  his  very  courtiers  forsook  him.  In 
this  situation,  flnding  no  part  of  his  kingdom  less 
irritated  against  him  than  another,  having  no 
detached  province  which  he  could  engage  in  his 
defence  by  promises  of  pardon  or  of  particular 
concessions,  the  trivial  though  never-ftiiling  re- 
sources of  government,  he  was  compelled,  with 
seven  of  his  attendants,  all  that  remained  with 
him,  to  submit  himself  to  the  disposal  of  his  sub- 
jects^— and  he  signed  at  Runing-Mead  *  the 
charter  of  the  Forest,  together  with  that  famous 
charter,  which,  from  its  superior  and  extensive 
importance,  is  denominated  Magna  Charta. 

By  the  former  the  most  tyrannical  parts  of  the 
forest  laws  were  abolished;  and  by  the  latter^ 

*  Aono  1215. 
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the  rigour  of  the  feudal 'laws  was  greatly  mitiga-. 
ted  in  favour  of  the  lords.  But  this  charter  did 
not  stop  there ;  conditions  Were  also  stipulated 
in  favour  of  the  numerous  body  of  the  people  who 
had  concurred  to  obtain  it,  and  who  claimed, 
with  sword  in  hand,  a  share  in  that  securitv  it 
was  meant  to  establish.  It  was  hence  instituted 
by  the  Great  Charter,  that  the  same  services 
which  M^ere  remitted  in  favour  of  the  barons 
should  be  in  like  manner  remitted  in  &vour  of 
their  vassals.  This  charter  moreover  established 
an  equality  of  weights  and  measures  throughout 
England  ;  it  exempted  the  merchants  from  arbi- 
trary imposts,  and  gave  them  liberty  to  enter  and 
depart  the  kingdom  at  pleasure  :  it  even  extended 
to  the  lowest  orders  of  the  state,  since  it  enacted, 
that  the  villain j  or  bondman,  should  not  be  sub- 
ject to  the  forfeiture  of  his  implements  of  tillage. 
Lastly,  by  the  twenty-ninth  article  of  the  same 
charter,  it  was  enacted,  that  no  subject  should  be 
exiled,  or  in  any  shape  whatever  molested,  either 
in  his  person  or  effects,  otherwise  than  by  judge- 
ment of  his  peers,  and  according  to  the  law  of 
the  land  * ; — an  article  so  important,  that  it  may 

*  *'  Nullus  liber  homo  capiatur,  vel  imprisouetur,  vel  dis- 
^*  se«ietur  de  libero  tenemento  suo,  vel  libertatibus,  vel  liberis 
"  coDsuetudiuibus  suis ;  aut  utiagetur,  aut  eiLuletur,  aut  aliquo 
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be  said  to  comprehend  the  whole  end  and  design 
of  political  societies  : — and  from  that  moment  the 
English  would  have  been  a  free  people,  if  there 
were  not  an  immense  distance  between  the  making 
of  laws,  and  the  observing  of  them. 

But  though  this  charter  wanted  most  of  those 
supports  which  were  necessary  to  ensure  respect 
to  it, — though  it  did  not  secure  to  the  poor  and 
friendless  any  certain  and  legal  methods  of  ob- 
taining the  execution  of  it  (  provisions  which 
numberless  transgressions  alone  could,  in  process 
of  time,  point  out)  ; — yet  it  was  a  prodigious 
advance  towards  the  establishment  of  public  liber- 
ty. Instead  of  the  general  maxims  respecting 
the  rights  of  the  people  and  the  duties  of  the 
prince  (maxims  against  which  ambition  perpetual- 
ly contends,  and  which  it  sometimes  even  openly 
and  absolutely  denies),  here  was  substituted  a 
written  law,  that  is,  a  truth  admitted  by  all  par- 
ties, which  no  longer  required  the  support  of 
argument.  The  rights  and  privileges  of  the  in- 
dividual, as  well  in  his  person  as  in  his  property, 
became  settled  axioms.     The  Great  Charter,  at 

*'  modo  destruatur;  nee  super  eum  ibimiis,  nee  super  eum  oiit. 
temas,  nisi  per  legale  judicium  parium  suorum,  vel  per  legem 
terne.     NuUi  vendemus,  nuUi  negabimus,  aut  differemus^  ju»- 
'  titiam  vel  rectum."    Magna  Chart.  cap»  xxix.  xl. 
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first  enacted  with  so  much  solemnity,  and  after- 
wards confirmed  at  the  beginning  of  every  suc- 
ceeding reign,  became  like  a  general  banner 
perpetually  set  up  for  the  union  of  all  classes  of 
the  people ;  and  the  foundation  was  laid  on  which 
those  equitable  laws  were  to  rise,  which  ofier  the 
same  assistance  to  the  poor  and  weak,  as  to  the 
rich  and  powerful*. 

Under  the  long  reign  of  Henry  the  Third,  the 
differences  which  arose  between  the  king  and  the 
nobles,  rendered  England  a  scene  of  confusion* 
Amidst  the  vicissitudes  which  the  fortune  of  war 
produced  in  their  mutual  conflicts,  the  people 
became  still  more  and  more  sensible  of  their  im- 
portance, and  so  did,  in  consequence,  both   the 

*  The  reader,  to  be  more  fully  convinced  of  the  reality  of 
the  causes  to  which  the  liberty  of  England  has  been  here 
ascribed,  as  well  as  of  the  truth  of  the  observations  made  at  the 
same  time  on  the  situation  of  the  people  of  France,  needs  only 
to  compare  the  Great  Charter,  so  extensive  in  its  provisions, 
and  in  which  the  barons  stipulated  in  favour  even  of  the  bond- 
man, with  the  treaty  concluded  at  St.  Maur,  October  29,  1465, 
between  Louis  XI,  and  several  of  the  princes  and  peers  of 
France.  In  this  treaty,  which  was  made  in  order  to  terminate 
a  war  that  was  called  the  war  for  the  public  good  (  pro  bono 
publico),  no  provision  was  made  but  concerning  the  particular 
power  of  a  few  lords  :  not  a  word  was  inserted  in  favour  of  the 
people.  It  may  be  seen  at  large  in  the  pieces  justijicativet 
annexed  to  the  M^moirea  de  Philippe  de  Comines, 
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king  and  the  barons  also.  Alternately  courted 
by  both  parties,  they  obtained  a  confirmation  of 
the  Great  Charter,  and  even  the  addition  of  new 
privileges,  by  the  statutes  of  Merton  and  of 
Marlebridge.  But  I  hasten  to  reach  the  grand 
epoch  of  the  reign  of  Edward  the  First, — a  prince 
who,  from  his  numerous  and  prudent  laws,  has 
been  denominated  the  English  Justinian. 

Possessed  of  great  natural  talents,  and  succeed- 
ing a  prince  whose  weakness  and  injustice  had 
rendered  his  reign  unhappy,  Edward  was  sensible 
that  nothing  but  a  strict  administration  of  justice 
could,  on  the  one  side,  curb  a  nobility  whom  the 
troubles  of  the  preceeding  reign  had  rendered 
turbulent,  and,  on  the  other,  appease  and  conci- 
liate the  people,  by  securing  the  property  of  in- 
dividuals. To  this  end,  he  made  jurisprudence 
the  principle  object  of  his  attention ;  and  so  much 
did  it  improve  under  his  care,  that  the  mode  of 
process  became  fixed  and  settled  ;  Judge  Hale 
going  even  so  far  as  to  affirm,  that  the  English 
laws  arrived  at  once,  ei  quasi  per  saltum^  at  per- 
fection, and  that  there  was  more  improvement 
made  in  them  during  the  Jirst  thirteen  years  of 
the  reign  of  Edward,  than  in  all  the  ages  since  his 
time. 

But  what  renders  this  aera  particularly  interest*- 
ing,  is,   that  it  afibrds  the  first  instance  of  the 
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admission  of  the  deputies  of  towns  and  boroughs 
into  parliament*. 

Edward,  continually  engaged  in  wars,  either 
against  Scotland  or  on  the  continent,  seeing  more- 
over his  demesnes  considerably  diminished,  was 
frequently  reduced  to  the  most  pressing  necessi- 
ties. But,  though,  in  consequence  of  the  spirit  of 
the  times,  he  frequently  indulged  himself  in  par«> 
ticular  acts  of  injustice,  yet  he  perceived  that  it 
was  impossible  to  extend  a  general  oppression 
over  a  body  of  nobles,  and  a  people,  who  so  well 
knew  how  to  unite  in  a  common  cause.  In  order 
to  raise  subsidies,  therefore,  he  was  obliged  to  em- 
ploy a  new  method,  and  to  endeavour  to  obtain, 
through  the  consent  of  the  people,  what  his  pre- 
decessors had  hitherto  expected  from  their  own 
power.  The  sherifts  were  ordered  "f  to  invite  the 
towns  and  boroughs  of  the  different  counties  to 
send  deputies  to  parliament ;  —and  it  is  from  this 
oera  that  we  are  to  date  the  origin  of  the  house 
of  commons. 

It  must  be  confessed,  however,  that  these  de- 
puties -of  the  people  were  not,  at  first,  possessed 

*  I  mean  their  legal  origin  ;  for  the  earl  of  Leicester,  who 
had  usurped  the  power  during  part  of  the  preceding  reign,  had 
called  SQch  deputies  up  to  parliament  before.J 

-t  Anno  1295. 
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of  any  considerable  authority.  They  were  far 
from  enjoying  those  extensive  privileges  which, 
in  these  days,  constitute  the  house  of  commons 
a  collateral  part  of  the  government  :  they  were 
in  those  times  called  up  only  to  provide  for  the 
wants  of  the  king,  and  approve  the  resolutions 
taken  by  him  and  the  assembly  of  the  lords*.  But 
it  was  nevertheless  a  great  point  gained,'  to  have  . 
obtained  the  right  of  uttering  .their  complaints,  as- 
sembled in  a  body  and  in  a  legal  way — to  have 
acquired,  instead  of  a  dangerous  resource  of  insur- 
rections, a  lawful  and  regular  mean  of  influencing 
the  motions  of  the  government,  and  thenceforth 
to  have  become  a  part  of  it.  Whatever  disadvan- 
tage might  attend  the  station  at  first  allotted  to 
the  representatives  of  the  people,  it  was  soon  to 

*  The  end  mentioned  io  the  summons  sent  to  the  lords, 
was  de  arduis  negotiis  regni  tractatur  et  consilium  impensuri : 
the  requisition  sent  to  the  commons  was,  ad  faciendum  et 
cansentiendum.  The  power  enjoyed  by  the  latter  was  even 
inferior  to  what  they  might  have  expected  from  the  sum- 
mons sent  to  them.  *'  In  most  of  the  ancient  statutes  they 
are  not  so  much  as  named ;  and  in  several,  even  when 
they  are  mentioned,  they  are  distinguished  as  petitioners 
merely,    the  assent   of  the   lords  being  expressed  in  con- 

*•  tradistinction    to    the    request   of  the   commons. " See 

on  this  subject  the  preface  to  the  Collection  of  the  Sta- 
tutes at  large,  by  Ruffhead,  and  the  authorities  quoted 
therein. 
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be  compensated  by  the  preponderance  the  people 
necessarily  acquire,  when  they  are  enabled  to  act 
and  move  with  method^  and  especially  with  con- 
cert.* 

And  indeed  this  privilege  of  naming  represen- 
tatives, insignificant  as  it  might  tljen  appear, 
presently  manifested  itself  by  the  most  consider- 
able  effects.  In  spite  of  his  reluctance,  and  after 
many  evasions  unworthy  of  so  great  a  king,  Ed- 
ward was  obliged  to  confirm  the  Great  Charter ; 
he  even  confirmed  it  eleven  times  in  the  course 
of  his  reign.  It  was  moreover  enacted,  that 
whatever  should  be  done  contrary  to  it,  should 
be  null  and  void  ;  that  it  should  be  read  twice 
a  year  in  all  cathedrals ;  and  that  the  penal- 
ty  of  excommunication    should    be    denounced 


*  France  had  indeed  also  her  assemblies  of  the  general 
estates  of  the  kingdom,  in  the  same  manner  as  England  bad 
her  parliament  ;  but  then  it  was  only  the  deputies  of  the  towns 
within  the  particular  domain  of  the  crown,  that  is,  for  a  very 
small  part  of  the  nation,  who,  under  the  name  of  the  third 
estate,  were  admitted  in  those  estates  ;  and  it  is  easy  to  con- 
ceive that  they  acquire  no  great  influence  in  an  assembly  of 
sovereigns  who  gave  the  law  to  their  lord  paramount.  Hence, 
when  these  disappeared,  the  maxim  became  immediately  estab* 
lished,  The  will  of  the  king  is  the  will  of  the  law : — in  old 
French,  Que  veut  le  roy,  ce  veut  la  loy. 
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agiunst  any  one  who  gbould  presume  to  violate 
it.* 

At  length  he  converted  into  an  established  law 
a  privilege  of  which  the  English  had  hitherto 
had  only  a  precarious  enjoyment  ;  and,  in  the 
statute  de  tallagio  non  concedendoy  he  decreed, 
that  no  tax  should  he  laid,  nor  impost  levied, 
without  the  joint  consent  of  the  lords  and  com- 
mons"}". A  most  important  statute  this,  which, 
in  conjunction  with  Magna  Charta,  forms  the 
basis  of  the  English  constitution.  If  from  the 
latter  the  English  are  to  date  the  origin  of  their 
liberty,  from  the  former  they  are  to  date  the 
establishment  of  it :  and  as  the  Great  Charter 
was  the  bulwark  that  protected  the  freedom  of 
individuals,  so  was  the  statute  in  question  the  en- 
gine which  protected  the  charter  itself,  and  by 
the  help  of  which  the  people  were  thenceforth  to 
make  legal  conquests  over  the  authority  of  the 
crown. 

This  is  the  period  at  which  we  must  stop,  in 
order  to  take  a  distant  view,  and  contemplate  the 

*  CoDfirinationes  Cbartarum,  cap.  2,  3,  4. 

f  **  Nallum  tallagium  vel  auxilium,  per  nos,  Tel  bsoredes  nos- 
^  tros,  in  regno  nostro  ponatur  seu  levetur,  sine  voiuntate  et 
**  assensu  archtepiscoporum,  episcopurum,  comituro,  baronum, 
*'  militum,  burgensium,  et  aliorum  Hberorum,  bominnni  de  reg- 
«  no  nostre."    Stat.  An.  24.  £d.  I. 
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different  prospect  which  the  rest  of  Europe  then 
presented. 

The  efficient  causes  of  slavery  were  daily  opera- 
ting, and  gaining  strength.  The  independence 
of  the  nobles  on  the  one  hand,  the  ignorance 
and  weakness  of  the  people  on  the  other,  conti- 
nued to  be  extreme  :  the  feudal  government  still 
continued  to  diffuse  oppression  and  misery ;  and 
such  was  the  confusion  of  it,  that  it  even  took 
away  all  hopes  of  amendment. 

France,  still  bleedmg  from  the  extravagance 
of  a  nobility  incessantly  engaged  in  groundless 
wars,  either  with  each  other,  or  with  the  king, 
was  again  desolated  by  the  tyranny  of  that  same 
nobility,  haughtily  jealous  of  their  liberty,  or 
rather  of  their  anarchy.*  The  people,  oppressed 
by  those  who  ought  to  have  guided  and  protected 
them,  loaded  with  insults  by  those  who  existed 
by  their  labour,  revolted  on  all  sides.  But  their 
tumultuous  insurrections  had  scarcely  any  other 

*  Not  contented  with  oppression,  they  added  insult.  *^  Whea 
*'  the  gentry/'  says  M ezeray,  '^  pillaged  and  committed-  exac» 
'^  tions  on  the  peasantry,  they  called  the  poor  sufferer,  in  de* 
"  rtsion,  Jaqius  banhomme  (  goodman  James).  This  gave  rise 
**  %»  a  furioas  sedition,  which  was  called  the  Jaquerie.  It  be- 
**  gan  at  Beauvais  in  the  year  1357,  extending  itself  into  most 
"  of  the  provinces  of  France,  and  was  not  appeased  but  by  tkc 
*'  destruction  of  part  of  those  unhappy  victims,  thousands 
'*  of  whom  were  slaughtered/' 
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object  than  that  of  giving  vent  to  the  anguish 
with  which  their  hearts  were  filled.  They  had 
no  thoughts  of  entering  into  a  general  combina- 
tion ;  still  less  of  changing  the  form  of  the  go* 
vernment^  and  laying  a  regular  plan  of  public 
liberty. 

Having  never  extended  their  views  beyond 
the  fields  they  cultivated,  they  had  no  conception 
of  those  different  ranks  and  orders  of  men,  of 
those  distinct  and  opposite  privileges  and  prero- 
gatives, which  are  all  necessary  ingredients  of 
a  fre6(  x^onstitution.  Hitherto  confined  to  the 
same-  round  of  rustic  employments,  -  they  little 
thought  of  that  complicated  fabric,  which  the 
mpre  informed  themselves  cannot  but  with  dif- 
ficulty comprehend,  when,  by  a  concurrence  of 
favourable  circumstances,  the  structure  has  at 
length  been  reared/  and  stands  displayed  to 
their  view. 

In  their  simplicity  they  saw  no  other  remedy 
for  the  national  evils  than  the  general  establish- 
ment of  the  regal  power,  that  is,  of  the  authori- 
ty of  one  common  nucontroUed  master,  and  only 
longed  for  that  time,  which,  while  it  gratified 
their  revenge,  would  mitigate  their  sufferings,  and 
reduce  to  the  same  level  both  the  oppressors  and 
the  oppressed. 

The  nobiUtyi  on  the  other  hand,  bent  solely 
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on  the  eDJoyment  of  a  momentary  independenoe^ 
irrecoverably  lost  the  affection  of  the  only  men 
who  might  in  time  support  them ;  and^  equally 
regardless  of  the  dictates  of  humanity  and  of 
prudence^  they  did  not  perceive  the  gradual  and 
continual  advances  of  the  royal  authority,  which 
was  soon  to  overwhelm  them  all.  Already  were 
Normandy,  Anjou,  Lang^edoc,  and  Touraine, 
re-united  to  the  crown  ;  Dauphiny,  Champagne^ 
and  part  of  Guienne,  were  soon  to  follow : 
France  was  doomed  at  length  to  see' the  reign 
of  Louis  the  Eleventh ;  to  see  her  general 
estates  first  become  useless^  and  be  afterwards 
abolished. 

It  was  the  destiny  of  Spain  also  to  behold 
her  several  kingdoms  united  under  one  head ; — 
she  was  fated  to  be  in  time  ruled  by  Ferdinand 
and  Charles  the  Fifth*.     And  Germany,  where 

*  Spain  was  originally  divided  into  twelve  kingdoms,  besides 
principalities,  which,  by  treaties,  and  especially  by  conquests, 
were  collected  into  three  kingdoms  ;  those  of  Castile,  Aragon, 
and  Granada.  Ferdinand  the  Fifth,  king  of  Aragon,  married 
Isabella,  queen  of  Castile  ;  they  made  a  joint  conquest  of  the 
kingdom  of  Granada ;  and  these  three  kingdoms,  thus  united, 
descended,  in  1516,  to  their  granddon  Charles  V.  and  formed 
the  Spanish  monarchy.  At  this  aera,  the  kiugs  of  Spain  began 
to  be  absolute  ;  and  the  states  of  the  kingdoms  of  Castile  and 
Leon,  *^  assembled  at  Toledo,  in  the  month  of  November, 
**  1699,  were  the  last  in  which  the  three  orders  met ;  that  is,  the 
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an  elective  crowD  prevented  the  re^uniam*,  was 
indeed  to  acquire  a  few  free  cities  ;  but  her  peo« 
ple^  parcelled  into  so  many  different  dominioni^ 
were  destined  to  remain  subject  to  the  arbitrary 
yoke  of  such  of  her  different  sovereigns  as  should 
be  able  to  maintain  their  power  and  indei)en-» 
dence.  In  a  word,  the  feudal  tyranny  which 
overspread  the  continent  did  not  compensatci  by 
any  preparation  of  distant  advantages,  the  present 
calamities  it  caused  ;  nor  was  it  to  leave  behind 
it,  as  it  disappeared,  any  tiling  but  a  more  rega* 
lar  kind  of  despotism. 

But  in  England,  the  same  feudal  system,  after 
having  suddenly  broken  in  like  a  flood,  had  de* 
posited,  and  still  continued  to  deposit,  the  noble 

*'  grandees,  the  ecclesiastics,  and  the  deputies  of  the  towns." 
See  the  History  of  Spain,  by  Ferreras. 

*  The  kingdom  of  France,  as  it  stood  under  Hugh  Capet 
and  his  next  successors,  may,  with  a  great  degree  of  exact- 
ness, be  compared  with  the  German  empure  :  but  the  imperial 
crown  of  Germany  having,  through  a  conjanction  of  circum- 
stances, continued  elective,  the  emperors,  though  vested  wit|i 
more  high-sounding  prerogatives  than  even  the  kings  of  France, 
laboured  under  very  essential  disadvantages :  they  could  not 
pursue  a  plan  of  aggrandisement  with  the  same  steadiness  as  a 
line  of  hereditary  sovereigns  usually  do ;  and  the  right  to  elect 
them,  enjoied  by  the  greater  princes  of  Germany,  procured 
a  sufficient  power  to  these,  to  protect  themselves,  as  well  as  the 
inferior  lords^  against  the  power  of  the  crowo. 
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seeds  of  the  spirit  of  liberty^  union,  and  sober 
resistance.  So  early  as  the  time  of  Edward,  the 
tide  was  seen  gradually  to  subside  :  the  laws 
which  protect  the  person  and  property  of  the 
individual  began  to  make  their  appearance  ;  that 
admirable  constitution,  the  result  of  a  threefold 
power,  insensibly  arose* ;  and  the  eye  might  even 
then  discover  the  verdant  summits  of  that  fortu- 
nate region  which  was  destined  to  be  the  seat  of 
philosophy  and  liberty,  which  are  inseparaUe 
companions. 

*  '^  Now,  io  my  opinion, ''  says  Philippe  de  Comines,  in 
times  not  much  posterior  to  those  of  Edward  the  First,  and 
with  the  simplicity  of  the  language  of  his  times,  **  among  aB 
"  the  sovereignties  I  know  in  the  world,  that  in  which  the  pub- 
'*  lie  good  is  best  attended  to,  and  the  least  violence  exercised 
"  on  the  people,  is  that  of  Enghind."  M6moires  de  Commeif 
livre  V.  chap,  xviii. 
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CHAPTER  IIL 


The   Subject    continued.  * 

X  HE  representatives  of  the  nation,  and  of  the 
whole  nation,  were  now  admitted  into  parlia- 
ment :  the  great  point  therefore  was  gained, 
that  was  one  day  to  procure  them  the  great  in- 
fluence which  they  at  present  possess;  and  the 
subsequent  reigns  afford  continual  instances  of  its 
successive  growth. 

Under  Edward  the  Second,  the  commons  be- 
gan to  annex  petitions  to  the  bills  by  which  they 
granted  subsidies :  this  was  the  dawn  of  their 
legislative  authority. 

Under  Edward  the  Third,  they  declared  they 
would  not  in  future  acknowledge  any  law  to 
which  they  bad  not  expressly  assented.  Soon 
after  this,  they  exerted  a  privilege,  in  which  con- 
sists, at  this  time,  one  of  the  great  balances  of 
the  constitution  :  they  impeached,  and  procured 
to  be  condemned,  some  of  the  first  ministers  of 
state.     Under  Henry  the  Fourth,  they  refused  to 
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grant  subsidies  before  an  answer  had  been  given 
to  their  petitions.  In  a  word,  every. event  of  any 
consequence  was  attended  with,  an  increase  of 
the  power  of  the  commons; — increases  indeed 
but  slow  and  gradual,  but  which  were  peaceably 
and  legally  eflfected,  and  were  the  more  fit  to 
engage  the  attention  of  the  people,  and  coalesce 
with  the  ancient  principles  of  the  constitution. 
,  Under  Henry  the -Fifth,  the  nation  was  entire- 
ly taken  up  with  its  wars  against  France ;  and 
in  the  reign,  of  Henry  the.  Sixth. began  .the  fatal 
contests  between  the  houses  of  York-  and  :  Lan« 
caster..  The  noise,  of  arms  alone. was  now  to  be 
heard  :  during  the  silence  of  the  laws  already 
in  being,  no  thought  was  had  of  enacting  new 
ones  :  and  for  thirty  years  together  England 
presents  a  wide  scene  of  slaughter  and*  deso- 
lation. 

-  At  length,  under  Henry  the  Seventh,  who,  by 
his  intermarriage  with 'the.  house  of  York,  united 
the  pretensions  of  the  two  families,  a  general 
peace  was  re-established,  and  the  prospect  of 
happier  days  seemed^  to  open  on  the  nation. 
But  the  long  and  violent  agitation  under  which 
it  had  laboured  was. to  be  followed  by  a  long 
and  painful  recovery.  Henry,  mounting .  the 
throne  with  sword  in .  hand,  and  in  great  mea« 
sure  as  a  conqueror,  had  promises  to  fulfil,  a« 
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well  as  injuries  to  avenge.  In  the  mean  time, 
the  people,  wearied  out  by  the  calamities  they 
had  undergone,  and  longing  only  for  repose, 
abhorred  even  the  idea  of  resistance ;  so  that  the 
remains  of  an  almost  exterminated  nobility  be- 
held themselves  left  defenceless,  and  abandoned 
to  the  mercy  of  the  sovereign. 

The  commons,  on  the  other  hand,  accustomed 
to  act  only  a  second  part  in  public  affairs,  and 
finding  themselves  bereft  of  those  who  had  hi- 
therto been  their  leaders,  were  more  than  ever 
afraid  to  form,  of  themselves,  an  opposition. 
Placed  immediately,  as  well  as  the  lords,  under 
the  eye  of  the  king,  they  beheld  themselves  ex- 
posed to  the  same  dangers.  Like  them,  there- 
fore,  they  purchased  their  personal  security  at 
the  expense  of  public  liberty  ;  and  in  reading 
the  history  of  the  first  two  kings  of  the  house  of 
Tudor,  we  imagine  ourselves  reading  the  rela- 
tion given  by  l^acitus  of  Tiberius  and  the  Roman 
senate.* 

The  time,  therefore,  seemed  to  be  arrived,  at 
which  England  must  submit,  in  its  turn,  to  the 
fete  of  the  other  nations  of  Europe.  All  those 
barriers  which  it  had  raised  for  the  defence  of  its 
liberty  seemed  to  have  only  been  able  to  postpone 
the  inevitable  effects  of  power. 

*  Q^ant0  quit  ilhutriar,  tanto  magUfalri  §cfe9tinttntt9» 
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But  the  remembrance  of  their  ancient  laws,  of 
that  great  charter  so  often  and  so  solemnly  con* 
firmed,  was  too  deeply  impressed  on  the  minds 
of  the  English  to  be  effaced  by  transitory  evils. 
Like  a  deep  and  extensive  ocean,  which  preserves 
an  equability  of  temperature  amidst  all  the  vicis- 
situdes of  seasons,  England  still  retained  those 
principles  of  liberty  which  were  so  universally 
diffused  through  all  orders  of*  the  people  ;  and 
they  required  only  a  proper  opportunity  to  mani- 
f est  themselves. 

England,  besides,  still  continued  to  possess 
the  immense  advantage  of  being  one  undivided 
state* 

Had  it  been,  like  France,  divided  into  several 
distinct  dominions,  it  would  also  have  had  seve- 
ral national  assemblies.  These  assemblies,  being 
convened  at  different  times  and  places,  for  this 
and  other  reasons,  never  could  have  acted  in 
concert ;  and  the  power  of  withholding  subsidies^ 
a  power  so  important  when  it  is  that  of  disabling 
the  sovereign,  and  binding  him  down  to  inaction^ 
would  then  have  only  been  the  destructive  pri- 
vilege of  irritating  a  master  who  would  have 
easily  founds  means  to  obtain  suppUes  from  other 
quarters. 

The  different  parliaments,  or  assemblies  of 
these  several  states^  having  thenceforth  no  means 
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of  recommending  themselves  to  tkeir  sovereign  ^ 
but  their  forwardness  in  complying  with  his  de- 
mands, would  have  vied  with  each  other  in  grant- 
ing what  it  would  not  only  have  been  fruitless^ 
but  even  highly  dangerous,  to  refuse*  The  king 
would  not  have  failed  soon  to  demand ,  as  a 
tribute,  a  gift  he  must  have  been  confident  to 
obtain ;  and  the  outward  forms  of  consent  would 
bave  been  left  to  the  people  only  as  additional 
means  of  oppressing  them  without  danger* 

But  the  king  of  England  continued,  even  in 
the  time  of  the  Tudors,  to  have  but  one  assembly 
before  which  he  could  lay  his  wants  and  apply 
for  relief.  How  great  soever  the  increase  of  his 
power  was,  a  single  parliament  akme  could  fur- 
l^sh  him  with  the  means  of  exercising  it ;  and 
whether  it  was  that  the  members  of  this  parlia- 
ment entertained  a  deep  sense  of  their  advan-< 
tages,  or  whether  private  interest  exerted  itwlf 
in  aid  of  patriotism,  they  at  all  times  vindicated 
th9  right  of  granting,  or  rather  refusing  subsidies  ; 
and  amidst  the  general  wreck  of  every  thing  they 
ought  to  have  held  dear,  they  at  least  clung  ob* 
s|inately  to  the  plank  which  was  destineri  to  provo 
the  instrument  of  their  preservation. 

Under  Ejdward  the  Sixth,  the  absurd  tyrannic 
c«l  laws  against  high  treason  ( instituted  under 
l|(^x^y  tl^  Efighth  >  were.,  abolished.     But  tbJ^ 
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yoting  and  virtuous  prince  having  soon  pasBed 
away,  the  blood-thirsty  Mary  astonished  the 
world  with  cruelties,  which  nothing  but  the  fana- 
ticism of  a  part  of  her  subjects  could  have  enabled 
her  to  execute. 

Under  the  long  and  brilliant  reign  of  Elizabeth^ 
England  began  to  breathe  anew ;  and  the  pro- 
testant  religion,  being  seated  once  more  on  the 
throne,  brought  with  it  some  more  freedom  and 
toleration* 

The  Star-chamber,  that  effectual  instrument  of 
the  tyranny  of  the  two  Henries,  yet  continued  to 
subsist :  the  inquisitorial  tribunal  of  the  high  com- 
mission was  even  instituted ;  and  the  yoke  of  arbi- 
trary power  lay  still  heavy  on  the  subject.  But 
the  general  affection  of  the  people  for  a  queen, 
whose  former  misfortunes  had  created  such  a  gen- 
eral concern,  the  imminent  dangers  which  Eng- 
land escaped,  and  the  extreme  glory  attending 
that  reign,  lessened  the  sense  of  such  exertions  of 
authority  as  would,  in  these  days  appear  the  height 
of  tyranny,  and  served  at  that  time  to  justify,  aA 
they  still  do  to  excuse,  a  princess  whose  great  ta- 
lents, though  not  her  principles  of  government^ 
fender  her  worthy  of  being  ranked  among  the 
greatest  sovweigns  * 

*  The  court  of  slar-chamber  was  abolished  by  16  Charles  L 
chap.  10.     But  this  court  has  been  persecuted  with  an  odium 
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Under  the  reign  of  the  Stuarts,  the  nation  be* 
gan  to  recover  from  its  long  lethargy.  James  the 
First,  a  prince  rather  imprudent  than  tyrannical, 
drew  back  the  veil  which  had  hitherto  disguised 
so  many  usurpations,  and  made  an  ostentatious 
display  of  what  his  predecessors  had  been  con- 
tented to  enjoy. 

not  altogether  deserved.  The  star-chamber  was,  undoubtedly, 
not  without  its  utility  in  the  early  ages  of  the  British  monarchy. 
The  haughty  feudal  barons,  iu  their  pride  of  power,  and  the 
possession  of  extensive  domains,  were  iu  little  danger  of  having 
their  despotism  coerced  and  their  crimes  punished  by  the  ordi- 
nary jurisdictions  ;  a  star-chamber,  therefore,  was  a  necessary 
establishment,  deviating  indeed  from  the  principles  of  the  con- 
stitution, but  a  deviation  justly  warranted  by  the  reason  of  all 
governments,  namely,  the  peace  and  safety  of  the  community. 
As  soon,  however,  as  feudation  was  reduced  within  bounds ; 
when  every  man  became  accountable  to  the  king's  superior 
courts,  and  justice  performed  its  solemn  and  peaceful  itinerary 
through  the  kingdom,  once  or  twice  in  the  year,  the  star^-chamber, 
under  these  circumstances,  became  a  mere  iostrumeut  of  the 
court,  and  an  engine  of  despotism,  both  civil  and  ecclesiastical. 
It  began  to  impose  arbitrary  fines  for  crimes  unknown  to  the 
laws,  aud  to  lay  impositions  on  the  subject  without  the  consent 
of  parliament.  The  cruel  and  arbitrary  character  of  its  punish- 
ments was  not  its  least  mischief;  it  affected  to  pronounce,  at 
the  king's  pleasure,  a  standing  dispensation  of  the  laws  of  the 
land.  The  country,  therefore,  was  not  satisfied  till  this  court 
was  abolished ;  but  there  was  a  period  in  our  history  in  which 
it  was  not  without  its  good  effect.  Indiscriminate  rage  and  ex- 
travagant censure  pervert  the  judgement  no  less  than  unbound- 
ed panegyric. 
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He  was  incessantly  asserting,  that  the  authority 
of  kings  was  not  to  be  controlled  any  more  than 
that  of  God  himself.  Like  Him,  they  were  omni- 
potent ;  and  those  privileges  to  which  the  people 
so  clamorously  laid  claim  as  their  inheritance  and 
birth-right,  were  no  more  than  an  effect  of  the 
grace,  and  toleration  of  his  royal  ancestors*. 

Those  principles,  hitherto  only  silently  adopted 
in  the  cabinet,  and  in  the  courts  of  justice,  had 
maintained  their  ground  in  consequence  of  this 
very  obscurity.  Being  now  announced  from  the 
throne,  and  resounded  from  the  pulpit,  they  spread 
an  universal  alarm.  Commerce,  besides,  with 
its  attendant  arts,  and,  above  all,  that  of  printings 
diffused  more  salutary  notions  throughout  all  or- 
ders of  the  people  ;  a  new  light  began  to  rise 
upon  the  nation  ;  and  the  spirit  of  opposition  fre- 
quently displayed  itself  in  this  reign,  to  which  the 
Enghsb  monarchs  had  not,  for  a  long  time  past, 
been  accustomed. 

But  the  storm,  which  was  only  gathering  in 
clouds  during  the  reign  of  James,  began  to  mut- 
ter under  Charles  the  First ;  and  the  scene  which 
opened  to  view,  on  the  accession  of  that  prince, 
presented  the  most  formidable  aspect. 

*  See  his  declarations  made  in  parliament,  in  the  years  1610 
and  1621, 
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The  notions  of  religion,  by  a  singular  concur- 
rence, united  with  the  love  of  liberty :  the  same 
spirit  which  had  made  an  attack  on  the  establish* 
ed  faith,  now  directed  itself  to  politics :  the  royal 
prerogatives  were  brought  under  the  same  examin* 
ation  as  the  doctrines  of  the  church  of  Rome  had 
been  submitted  to  ;  and  as  a  superstitious  religion 
had  proved  unable  to  support  the  test,  so  neither 
oould  an  authority,  pretended  to  be  unlimited,  be 
expected  to  bear  it. 

The  commons,  on  the  other  hand,  were  reco- 
vering from  the  astonishment  into  which  the  ex* 
tinction  of  the  power  of  the  nobles  had,  at  firsts 
thrown  them.  Taking  a  view  of  the  state  of  the 
nation,  and  of  their  own,  they  became  sensible  of 
their  whole  strength  :  they  determined  to  make 
use  of  it,  and  to  repress  a  power  which  seemed, 
for  so  long  a  time,  to  have  levelled  every  barrier. 
Finding  among  themselves  men  of  the  greatest 
capacity,  they  undertook  that  important  task  with 
method  and  by  constitutional  means;  and  thus 
had  Charles  to  cope  with  a  whole  nation  put  in 
motion  and  directed  by  an  assembly  of  statesmen. 

And  here  we  must  observe  how  different 
were  the  effects  produced  in  England,  by  the 
annihilation  of  the  power  of  the  nobility,  from 
those  which  the  same  event  had  produced  in 
France. 
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In  France,  where,  in  oonseqaenoe  of  the  divi- 
sion of  the  people,  and  of  the  exorbitant  power  of 
the  nobles,  the  people  were  accounted  nothing—* 
when  the  nobles  themselves  were  suppressed,  tb^ 
work  was  completed. 

In  England,  on  the  contrary,  where  the  nobles 
bad  ever  vindicated  the  rights  of  the  people 
equally  with  their  own, — in  England,  where  the 
people  had  successively  acquired  most  effectual 
means  of  influencing  the  motions  of  the  govern- 
ment, and  above  all  were  undivided, — when  the 
nobles  themselves  were  cast  to  the  ground,  the 
body  of  the  people  stood  firm,  and  maintained  the 
public  liberty. 

The  unfortunate  Charles,  however,  was  totally 
ignorant  of  the  dangers  which  surrounded  him. 
Seduced  by  the  example  of  the  other  sovereigns 
of  Europe,  he  was  not  aware  tiow  different,  in 
reality,  his  situation  was  from  theirs  :  he  bad  the 
imprudence  to  exert  with  rigour  an  authority 
which  he  had  no  ultimate  resources  to  support : 
an  union  was  at  last  effected  in  the  nation ;  and 
he  saw  his  enervated  prerogatives  dissipated  with 
a  breath*.  By  the  famous  act,  called  the  Petition 

*  It  might  here  be  objected,  that  wheo,  under  Charles  the 
First,  the  regal  power  was  obliged  to  submit  to  the  power  of 
the  people,  the  king  possessed  other  dominions  besidei  £n^ 
land,  viz.  Scotland  and  Ireland,  and  therefore,,  seemed  to  eiyof 
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of  Right,  and  a  posterior  act,  to  both  which  he 
assented,  the  compulsory  loans  and  taxes,  disguised 
under  the  name  of  benevolences ,  were  declared  to 
be  contrary  to  law  ;  arbitrary  imprisonments,  and 
the  exercise  of  martial  law,  were  abolished  ;  the 
court  of  high  commission,  and  the  star-chamber, 
were   suppressed"}" ;    and  the  constitution,  freed 

the  same  advantage  as  the  kings  of  France,  that  of  reigning  over 
a  divided  emprire  or  nation.  But,  to  this  it  is  to  be  answered, 
that,  at  the  time  we  mention,  Ireland,  scarcely  civilized,  only 
increased  the  necessities,  and  consequently  the  dependence,  of 
the  king;  while  Scotland,  through  the  conjunction  of  peculiar 
circumstances,  had  thrown  off  her  obedience.  And  though 
those  two  states^  even  at  present,  bear  no  proportion  to  the 
compact  body  of  the  kingdom  of  £ng1and,  and  seem  never  to 
have  been  able,  by  their  union  with  it,  to  procure  to  the  king 
any  dangerous  resources,  yet  the  circumstances  which  took 
place  in  both  at  the  time  of  the  Revolution,  or  since,  sufficient- 
ly prove  that  it  was  bo  unfavourable  circumstance  to  English 
liberty,  that  the  great  crisis  of  the  reign  of  Charles  the  First, 
and  the  advance  which  the  constitution  was  to  make  at  that 
time,  should,' precede  the  period  at  which  the  king  of  England 
might  have  been  able  to  call  in  the  assistance  of  the  two  other 
kingdoms. 

t  The  star-chamber  differed  from  all  the  other  courts  of  law 
in  this  :  the  latter  were 'governed  only  by  the  common  law,  or 
immemorial  customs,  and  acts  of  parliament;  whereas  the  for- 
mer often  admitted  for  law  the  proclamations  of  the  king  and 
council,  and  grounded  its  judgements  upon  them.  The  aboli- 
tion of  this  tribunal,  therefore,  was  justly  looked  upon  as  a  great 
Tictory  over  regal  authority. 
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from  the  apparatus  of  despotic  powers  with  which 
the  Tiidors  had/ obscured  it,  was  restored  to  iUi 
ancient  lustre.  Happy  had  been  the  people,  if 
their  leaders,  after  having  executed  so  noble  a 
work,  had  contented  themselves  ^ith  the  glory 
of  being  the  benefactors  of  their  country.  Hap- 
py  had  been  the  king,  if,  obliged  at  last  to  sub- 
mit, his  submission  had  been  sincere,  and  if  he 
had  become  sufficiently  sensible  that  the  only 
resource  he  had  left  was  the  affection  of  his 
subjects. 

But  Charles  knew  not  how  to  survive  the  loss 
of  a  power  he  had  conceived  to  be  indisputable : 
he  could  not  reconcile  himself  to  limitations  and 
restraints  so  injurious,  according  to  his  notions, 
to  sovereign  authority.  His  discourse  and  con- 
duct betrayed  his  secret  designs  ;  distrust  took 
possession  of  the  nation  ;  certain  ambitious  per- 
sons availed  -  themselves  of  it  to  promote  their 
awn  views;  and  the  storm,  which  seemed  to 
have  blown  over,  burst  forth  anew.  The  con-^ 
tending  fanaticism  of  persecuting  sects  joined  in 
the  conflict  between  regal  haughtiness  and  the 
ambition  of  individuals ;  the  tempest  blew  from 
every  point  of  the  compass ;  the  constitution  was 
rent  asunder ;  and  Charles  exhibited  in  bis  fall 
an  awful  example  to  the  universe. 

The  royal  power  being  thuy  annihilated,  the 
H 
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English  made  fruitless  attempts  to  substitute  a 
republican  goverament  in  its  stead.  *^  It  was  a 
^^  curious  spectacle,  "  says  Montesquieu,  ''  to  be* 
'^  hold  the  vain  efforts  of  the  English  to  establish 
'^  among  themselves  a  democracy."  Subjected, 
at  first,  to  the  power  of  the  principal  leaders  in 
the  long  parliament,  they  saw  that  power  expire, 
only  to  pass  without  bounds  into  the  hands  of  a 
protector.  They  saw  it  afterwards  parcelled  out 
among  the  chiefs  of  different  bodies  of  soldiers ; 
and. thus  shifting  without  end  from  one  kind  of 
subjection  to  another,  they  were  at  length  con- 
vinced, that  an  attempt  to  establish  liberty  in  a 
gtfeal  nation^  by  making  the  people  interfere  in 
the  common  business  of  government,  is,  of  all 
attempts,  the  most  chimerical;  that  the  autho- 
rity of  ally  with  which  men  are  amused,  is  in 
reality  no  more  than  the  authority  of  a  few 
powen'ul  individuals,  who  divide  the  republic 
among  themselves ;  and  they  at  last  rested  in 
the  bosom  of  the  only  constitution  which  is  fit 
for  a  great  state  and  a  free  people  ;  1  mean  that 
in  which  a  chosen  number  deUberate,  and  a  sin-* 
gle  person  executes ;  but  in  which,  at  the  same 
time,  the  public  satisfaction  is  rendered,  by  the 
general  relation  and  arragement  of  things,  a 
necessary  condition  of  the  duration  of  govern-* 
ment. 
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Charles  the  Second,  therefore,  was  called  over  ; 
and  he  experienced  on  the  part  of  the  people 
that  enthusiasm  of  affection  which  usually  attends 
the  return  from  a  long  alienation.  He  could  not, 
however,  bring  himself  to  forgive  them  the  inex- 
piable crime  of  which  he  looked  upon  them  to 
have  been  guilty.  He  saw  with  the  deepest  con- 
cern that  they  still  entertained  their  former  no* 
tions  with  regard  to  the  nature  of  the  royal  pre- 
rogative ;  and,  bent  upon  the  recovery  of  the 
ancient  powers  of  the  crown,  he  only  waited  for 
an  opportunity  to  break  those  promises  which  had 
procured  his  restoration. 

But  the  very  eagerness  of  his  measures  frus- 
trated their  success^  His  dangerous  alliances  on 
the  continent,  and  the  extravagant  wars  in  which 
he  involved  Ekigland,  joined  to  the  frequent  abuse 
be  made  of  his  authority,  betrayed  his  designs. 
The  eyes  of  the  nation  were  soon  opened^  and 
saw  into  his  projects;  wheil,  convinced,  at  length, 
that  nothing  but  fixed  and  irresistible  bounds  can 
ht  an  effectual  check  on  the  views  and  efforts  of 
power,  they  resolved  finally  to  take  away  those 
remnants  of  despotism  which  still  made  a  part  of 
the  regal  prerogative. 

*  The  military  services  due  to  the  crown,  the 
remains  of  the  ancient  feudal  tenures,  had  bean 
already  abolished  :    the    laws    against    heretic* 
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were  now  repealed :  the  statute  for  holding  par- 
liaments once  at  least  in  three  years  was  enacted  ; 
the  Habeus  Corpus  act,  that  barrier  of  the  sub- 
ject's personal  safety,  was  established  ;  and  such 
was  the  patriotism  of  the  parliaments^  that  it 
was  under  a  king  the  most  destitute  of  princi- 
ple, that  liberty  received  its  most  efficacious  sup* 
ports. 

At  length,  on  the  death  of  Charles,  began  a 
reign  which  affords  a  most  exemplary  lesson  both 
to  kings  and  people.  James  the  Second,  a  prince 
of  a  more  rigid  disposition,  though  of  a  less  com- 
prehensive understanding,  than  his  late  brother, 
pursued  still  more  openly  the  project  which  had 
already  proved  so  fatal  to  his  family.  He  would 
not  see  that  the  great  alterations  which  had  suc- 
cessively been  effected  in  the  coiistitution  render- 
ed the  execution  of  it  daily  more  and  more  im*^ 
practicable  :  he  imprudently  suffered  himself  to 
be  exasperated  at  a  resistance  he  was  in  po  con- 
dition to  overcome ;  and,  hurried  away  by  a  spirit 
of  despotism  and  a  monkish  zei^l,  he  ran  headlong 
against  the  rock  which  was  to  wreck  his  autho- 
rity. 

He  not  only  used  in  his  declarations  the  alarm- 
ing expressions  of  absolute  power  and  unlimited 
obedience~he  not  only  usurped  to  himself  a  right 
to  dispense  with  the  laws ;  but  moreover  sought 
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to  convert  that  destructive  pretension  to  the  de- 
struction of  those  very  laws  which  were  held  most 
dear  by  the  nation^  by  endeavouring  to  abolish  Ji 
religion  for  which  they  had  suffered  the  greatest 
calamities^  in  order  to  establish  od  its  ruins  a  mode 
of  faith  which  repeated  acts  of  the  legislature  had 
proscribed, — and  proscribed ,  not  because  it  tended 
to  establish  in  England  the  doctrines  of  transub* 
stantiation  and  purgatory,  doctrines  in  themselves 
of  no  political  moment,  but  because  the  unlimited 
power  of  the  sovereign  had  always  been  made  one 
of  its  principal  tenets. 

To  endeavour  therefore  to  revive  such  a  reli* 
gion,  was  not  only  a  violation  of  the  lAws,  but 
was,  by  one  enormous  violation,  to  pave  the  way 
for  others  of  a  still  more  alarming  nature.  Hence 
the  English,  seeing  that  their  liberty  was  attack- 
ed even  in  its  first  principles,  had  recourse  to  that 
remedy  which  reason  and  nature  point  out  to  the 
people,  when  he  who  ought  to  be  the  guardian  of 
the  laws  becomes  their  destroyer  ;  they  withdrew 
the  allegiance  which  they  had  sworn  to  James, 
and  thought  themselves  absolved 'from  their  oath 
to  a  king  who  himself  disregarded  the  oath  he, 
had  made  to  his  people. 

But,  instead  of  a  revolution  like  that  which  de- 
throned Charles  the  First,  which  was  effected  by 
a  great  effusion  of  blood,  and  threw  the  state  into 
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a  general  and  terrible  conyulucxiy  the  dethrone^ 
meot  of  James  proved  a  matter  of  short  and  easy 
operation.  In  consequence  of  the  progressive  in«> 
formation  of  the  peo;^^  and  the  certainty  of  the 
principles  which  now  directed  the  nation,  the 
whole  were  unanimous.  All  the  ties  by  which 
the  people  were  bound  to  the  throne  were  broken, 
as  it  were,  by  one  single  shock  ;  and  James,  who, 
the  moment  before,  was  a  monarch  surrounded 
by  subjects,  became  at  once  a  simple  individual  in 
the  midst  of  the  nation. 

That  which  contributes,  above  all,  to  distin* 
guish  this  event  as  singular  in  the  annals  of  man- 
kind, is  the  moderation,  I  may  even  say,  the  le- 
gality, which  accompanied  it.  As  if  to  dethrone 
a  king,  who  sought  to  set  himself  above  the  laws, 
had  been  a  natural  consequence  of,  and  provided 
for  by,  the  principles  of  government,  every  thing 
remained  in  its  place ;  the  throne  was  declared 
vacant,  and  a  new  line  of  succession  was  estab- 
lished. 

Nor  was  this  all ;  care  was  had  to  repair  the 
breaches  that  had  been  made  in  the  constitution, 
as  well  as  to  prevent  new  ones  ;  and  advantage 
was  taken  of  the  rare  opportunity  of  entering  in- 
to an  original  and  express  compact  between  king 
and  people. 

An  oath  was  required  of  the  new  king,  more 
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pfeoise  than  had  been  taken  by  his  predecessors : 
and  it  was  consecrated  as  a  perpetual  formula  of 
such  oaths.  It  was  determined,  that  to  impose 
taxes  without  the  consent  of  parliament,  as  well 
as  to  keep  up  a  standing  army  in  time  of  peace, 
ace  contrary  to  law.  The  power,  which  thd  crown 
hfMl  constantly  claimed,  of  dispensing  with  the 
laws,  was  abolished.  It  was  enacted,  that  the 
subject,  of  whatever  rank  or  degree,  had  a  right 
to  present  petitions  to  the  king*.  Lastly,  the  key- 
stone was  put  to  the  arch,  by  the  final  establish- 
tnent  of  the  liberty  of  the  press.^ 

The  revolution  of  1689  is  therefore  the  third 
grand  sera  in  the  history  of  the  constitution  of 
England.     The  Great  Charter  had  marked  out 

*  The  lords  and  commons,  previous  to  the  coronation  of 
king  William  and  queen  Mary,  had  framed  a  bill  which  con* 
tained  a  declaration  of  the  rights  which  (hey  claimed  in  behalf 
of  the  people,  and  was  in  consequence  called  the  Bill  of  Rights* 
This  bin  contained  the  articles  above,  as  well  as  some  others ; 
and  having  received  afterwards  the  royal  assent,  became  an  act 
of  parliament,  under  the  title  of  An  Act  declaring  the  Rights 
^nd  Liberties  of  the  Subject,  and  settling  the  Succession  of  the 
Croum* — A.  1.  William  and  Mary,  Sess.  2.  cap.  2. 

t  The  liberty  of  the  press  was,  properly  speaking,  establish- 
ed only  four  years  afterwards,  in  consequence  of  the  refusal 
which  the  parliament  made  at  that  time  to  continue  any  longer 
the  restrictions  which  bad  before  been  set  upon  it. 
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the  limits  within  which  the  royal  authority  ought 
to  be  confined  ;  a  few  outworks  were  raised  in 
the  reign  of  Edward  the  First ;  but  it  was  at 
the  revolution  that  the  circumvallation  was  com- 
pleted. 

It  was  at  this  sera  that  the  true  principles  of 
civil  society  were  fully  established.  By  the  ex- 
pulsion of  a  king  who  had  violated  his  oath, 
the  doctrine  of  resistance,  that  ultimate  resource 
of  an  oppressed  people,  was  confirmed  beyond 
a  doubt.  By  the  exclusion  given  to  a  family 
hereditarily  despotic,  it  was  finally  determined 
that  nations  are  not  the  property  of  kings.  The 
principles  of  passive  obedience,  the  divine  and 
indefeasible  right  of  kings, — in  a  word,  the 
whole  scaffolding  of  false  and  superstitious  no- 
tions, by  which  the  royal  authority  had  till  then 
been  supported,  fell  to  the  ground;  and  in  the 
room  of  it  were  substituted  the  more  solid  and 
durable  foundations  of  the  love  of  order,  and  a^ 
«ense  of  the  necessity  of  civil  government  among 
tnankind. 
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CHAPTER  IV. 


Of  the  Legislative  Power. 

XN  almost  all  the  states  of  j  Europe,  the  will  of 
the  prince  holds  the  place  of  law ;  and  custom 
has  so  confounded  the  matter  of  right  with  the 
piatter  of  fact,  that  their  lawyers  generally  repre- 
sent Uhe  legislative  authority  as  essentially  at- 
tached to  the  character  of  king ;  and  the  plenitude 
of  his  power  seems  to  them  necessarily  to  flow 
from  the  very  definition  of  his  title« 

The  English,  placed  in  more  favourable  cir- 
cumstances, have  judged  differently  :  they  ^could 
not  believe  that  the  destiny  of  mankind  ought  to 
depend  on  a  play  of  words,  and  on  scholastic 
subtilties  ;  they  have  therefore  annexed  no  other 
idea  to  the  word  king,  or  roy,  a  word  known 
also  to  their  laws,  than  that  which  the  Latins  an- 
nexed to  the  word  rex,  and  the  northern  nations 
to  cyning. 

In  limiting  therefore  the  power  of  their  king, 
I 
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they  have  acted  more  consistently  with  the  ety- 
mology of  the  word  ;  they  have  acted  also  more 
consistently  with  reason,  in  not  leaving  the  laws 
to  the  disposal  of  the  person  who  is  already  in- 
vested with  the  public  power  of  the  state,  that 
is,  of  the  person  who  lies  under  the  greatest  and 
most  important  temptations  to  set  himself  above 
them. 

The  basis  of  the  English  constitution,  the  capi- 
tal principle  on  which  all  others  depend,  is,  that 
Ihe  legislative  power  belongs  to  parliament  alone; 
that  is  to  say,  the  power  of  establishing  laws,  and 
'of  abrogating,  changing,  or  explaining  them. 

The  constituent  parts  of  parliament  are,  the 
king,  the  house  of  lords,  and  the  house  of  com- 
mons. 

The  house  of  commons,  otherwise  the  assem- 
bly of  the  representatives  of  the  nation,  is  ochb- 
posed  of  the  deputies  of  the  different  counties, 
each  of  which  sends  two ;  of  the  deputies  of  cer- 
tain towns,  of  which  London  (including  West- 
minster and  South wark)  sends  eight — other  towns, 
two  or  one  ;  and  of  the  deputies  of  the  universi- 
ties of  Oxford  end  Cambridge,  each  of  which 
sends  two. 

Lastly,  since  the  act  of  union,  Scotland  sends 
forty-five  deputies ;  who,  added  to  those  jtuft 
mentioned,  make  up  the  whole  number  five  4Kin- 
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dred  and  fifty-eight.  Those  deputies,  though  se- 
parately elected,  do  not  solely  represent  the  town 
or  county  that  sends  them,  as  is  the  case  with  the 
deputies  of  the  United  Provinces  of  the  Nether- 
lands^ or  of  the  Swiss  Cantons ;  but,  when  they 
are  once  admitted,  they  represent  the  whole  body 
of  the  natipn. 

The  qualifications  required  for  being  a  member 
of  the  house  of  commons  Are,  for  representing  a 
county,  to  be  born  a  subject  of  Great  Bjritain,  and 
to  be  possessed  of  a  lauded  estate  of  six  hundred 
pounds  a  year  ;  and  of  three  hundred,  for  reprer 
senting  a  town  or  borough. 

The  qualifications  required  for  being  an  elector 
in  a  couilty  are,  to  be  possessed,  in  that  county y 
of  a  freehold  of  forty  shillings  a  year*.  With 
regard  to  electors  in  towns  or  boroughs,  they 
must  be  free  men  of  them ; — a  word  which  now 
signifies  certain  qualifications  expressed  in  the 
particular  charters. 

When  the  king  has  determined  to  assemble  a 
parliament,  he  sends  an  order  for  that  purpose 
to  the  l(Mrd-chancellor  ;  who,  after  receiving  the 
tame,  sends  a  writ,  under  the  great  seal  of  Eng^- 

*  This  freehold  must  have  been  possessed  by  the  elector  on^ 
whole  year  at  least  before  the  time  of  election,  except  it  has 
devolved  to  him  by  inheritance,  by  marriage,  by  a  last  wiD,  or 
by  proaiotiaD  to  an  office. 
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land,  to  the  sheriff  of  every  oounty,  direMing  him 
to  take  the  necessary  steps  for  the  election  of 
members  for  the  county,  and  (he  towns  and  bo- 
roughs contained  in  it.  Three  days  after  the 
reception  of  the  writ,  the  sheriff  must,  in  his  turn, 
send  his  precept  to  the  magistrates  of  the  towns 
and  boroughs,  to  order  them  to  make^  their 
election  within  eight  days  after  the  receipt  of 
the  precept,  givii^  four  days'*  notice  of  the 
same.  And  the  sheriff  himself  must  proceed  to 
the  election  for  the  county,  not  sooner  than  ten 
days  after  the  receipt  of  the  writ,  nor  later  than 
sixteen. 

The  principal  precautions,  taken  by  the  law, 
to  ensure  the  freedom  of  elections,  are,  that  any 
candidate,  who,  after  the  date  of  the  writ,  or 
even  after  the  vacancy,  shall  have  given  enter- 
tainments to  the  electors  of  a  pUce,  or  to  any  of 
them,  in  order  to  his  being  elected,  shall  be  in- 
capable of  serving  for  that  place  in  parliament ; 
and  that  if  any  person  gives  or  promises  to  give, 
any  money,  employment,  or  reward,  to  a  voter, 
in*  order  to  influence  his  vote,  he,  as  well  as  the 
voter  himself,  shall  be  condemned  to  pay  a  fine 
of  five  hundred  pounds,  and  for  ever  disqualified 
to  vote,  and  hold  any  office  in  a  corporation, — 
the  faculty,  however,  being  reserved  to  both, 
of  procuring  indemnity  for  their  own  offence. 
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by  discovering  some  other  offender  of  the  same 
kind. 

It  has  been  moreover  established,  that  no  lord 
of  parliament,  or  lord-lieutenant  of  a  county,  has 
any  right  to  interfere  in  the  elections  of  mem- 
bers ;  that  any  officer  of  the  excise,  customs,  &e. 
who  shall  presume  to  intermeddle  in  elections,  by 
influencing  any  voter  to  give  or  withhold  his 
vote,  shall  forfeit  one  hundred  pounds,  and  be 
disabled  to  hold  any  office.  Lastly,  all  soldiers 
quartered  in  a  place  where  an  election  is  to  be 
made  must  move  from  it,  at  least  one  day  before 
the  election,  to  the  distance  of  two  miles  or  more, 
and  return  not  till  one  day  afCer  the  election  is 
finished. 

The  house  of  peers,  or  lords,  is  composed  of  the 
lords  spiritual,  who  are  the  archbishops  of  Canter- 
bury and  of  York,  and  the  twenty-four,  bishops ; 
and  of  the  lords  temporal,  whatever  may  be 
their  respective  titles,  such  as  dukes,  marquises^ 
earls,  &o. 

Lastly,  the  king  is  the  third  constitutive  part 
of  parliament  :  it  is  even  he  alone  who  can  con- 
voke it ;  and  he  alone  can  dissolve  or  prorogue 
it.  The  effect  of  a  dissolution  is,  that  from  that 
moment  the  parliament  completely  ceases  to  ex- 
ist ;  the  commission,  given  to  the  members  by 
their  constituents^  is  at  an  end  \  and  whenever  a 
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new  meeting  of  parliament  shall  happen,  they 
must  be  elected  anew.  A  prorogation  is  an  ad- 
journment to  a  term  appointed  by  the  king  :  till 
which  the  existence  of  parliament  is  simply  inter* 
rupted,  and  the  function  of  the  deputies  sus* 
pended. 

When  the  parliament  meets,  whether  it  be  by 
virtue  of  hew  summons,  or  whether,  being  com- 
posed of  members  formerly  elected,  it  meets  again 
at  the  expiration  of  the  term  for  which  it  had 
been  prorogued,  the  king  either  goes  to  it  in  per^ 
■on,  invested  with  the  insignia  of  his  dignity,  or 
appoints  proper  persons  to  represent  him  on  that 
occasion,  and  opens  the  session  by  laying  before 
the  parliament  the  state  of  the  public  affairs,  and 
inviting  it  to  take  them  into  consideration.  The 
presence  of  the  king,  either  real  or  represented,  is 
absolutely  requisite  at  the  first  meeting ;  it  is  that 
which  gives  life  to  the  legislative  bodies,  and  puts 
them  in  action. 

The  king,  having  concluded  his  declaration, 
withdraws.  The  parliament,  which  is  then  legally 
intrusted  with  the  care  of  the  national  concerns, 
enj^ers  upon  its  functions,  and  continues  to  exist 
tiUlit  is  prorogued,  or  dissolved.  The  house  of 
ccMnmons,  and  that  of  peers,  assemble  separately ; 
the  latter,  under  the  presidence  of  the  lord-cban* 
oellor ;  the  former,  under  that  of  their  speaker  f 
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find  both  separately  adjourn  to  such  days  as  tbey 
respi'ctiveiy  think  proper  to  appoint. 

As  each  of  the  two  houae3  has  a  negative  on 
the  propositions  made  by  the  other^  and  there  is, 
coosequently,  no  danger  of  their  encroaching  on 
esLch  other's  rights,  or  on  those  of  the  king^  who 
has  Ukevrise  his  negative  upon  them  both,  any 
^juestioD  judged  by  them  conducive  to  the  publie 
good,  without  exception^  may  be  made  the  sub* 
ject  of  their  respective  deUberations.  Such  are^ 
for  inst^Qce^  new  limitations^  or  ^extensions^  to  be 
given  to  the  authority  of  the  king  4  the  establish- 
ing of  new  laws^  or  making  changes  in  those  al^ 
ready  in  being.  Lastly,  the  different  kinds  of 
public  provisions,  or  establishments, — the  various, 
abuses  of  administration,  and  their  remedies,—* 
become,  in  every  session,  the  objects  of  the  atten- 
tion of  parliament. 

Here,  however,  an  important  observation  must 
be  made/  AH  bills  for  granting  money  must  have 
their  beginumg  in  the  house  of  commons  :  the 
lords  cannot  take  this  object  into  their  considera- 
tion but  in  consequence  of  a  bill  presented  to 
them  by  the  latter ;  and  the  commons  have  at 
all  times  been  so  anxiously  tenacious  of  this  pri- 
vilege^  that  they  have  never  suffered  the  lords 
even  to  make  any  change  in  the  money-bills 
wluich  they  have  sent  to  them  ;  and  the  lords  are 
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expected  simply  and  solely  either  to  accept  or 
reject  them. 

This  excepted,  every  member,  in  each  house, 
may  propose  whatever  question  he  thinks  proper. 
If,  after  being  considered,  the  matter  is  found  to 
deserve  attention,  the  person  who  made  the  pro- 
position, usually  with  some  others  adjoined  to 
him,  is  desired  to  set  it  down  in  writing.  Tf,  after 
more  complete  discussions  of  the  subject,  the  pro- 
position is  carried  in  the  affirmative,  it  is  sent  to 
the  other  house,  that  they  may,  in  their  turn, 
take  it  into  consideration.  Jf  the  other  house  re- 
ject  the  bill,  it  remains  without  any  effect  :  if 
they  agree  to  it,  nothing  remains  wanting  to  its 
complete  establishment  but  the  royal  assent. 

When  there  is  no  business  that  requires  imme- 
diate dispatch,  the  king  usually  waits  till  the  end 
of  the  session,  or  at  least  till  a  certain  number  of 
bills  are  ready  for  him,  before  he  declares  his 
royal  pleasure.  When  the  time  is  come,  the  king 
goes  to  parliament  in  the  same  state  with  which 
he  opened  it ;  and  while  he  is  seated  on  the  throne, 
a  clerk,  who  has  a  list  of  the  bills,  gives,  or  re- 
fuses, as  he  reads,  the  royal  assent. 

When  the  royal  assent  is  given  to  a  public  bill, 
the  clerk  says,  le  roy  le  veui.  If  the  bill  be  a 
private  bill,  he  says,  soil  fait  camme  ilest  desiri. 
If  the  bill  has  subsidies  for  its  object^  he  says. 
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le  roy  remercip  ses  hyatuo  sujels^  acc^tf  feffr 
benevolence,  et  aussi  le  vet^.  Lastly^  if  the  king 
does  uot  think  proper  to  aasenj;  to  t^^  bill,  the 
clerk  Mys,  le  roy  s^avisera ;  ynjfdck  i»  a  mild  w^y 
of  giving  a  refusal. 

It  is^  however,  pretty  singular,  tliat  the  king  of 
England  should  make  use  of  the  French  language 
to  declare  his  intentions  to  his  parliament.  Thjg 
custom  was  introduced  at  the  Conquest^  and  has 
been  continued^  like  other  matters  of  form,  which 
sometimes  subsist  for  ages  after  the  real  substance 
of  things  has  been  altered :  and  Judge  Blackstone 
expresses  himself  on  this  subject  in  the  following 
words:  ^^  A  badge,  it  must  be  owned  (now  the 
^^  only  one  remaining ),  of  conquest ;  and  which 
^^  one  would  wish  to  see  fall  into  total  oblivion, 
^*  unless  it  be  reserved  as  a  solemn  memento  to 
*^  remind  us  that  our  liberties  are  mortal,  having 
^*  once  been  destroyed  by  a  foreign  force." 

When  the  king  has  declared  his  different  in- 
tentions, he  prorogues  the  parliament.      Those 

*  William  the  Conqueror  added,  to  the  other  chaoget  he  in- 
troduced, the  aholition  of  the  English  language  in  all  public  as 
well  as  judicial  transactions,  and  substituted  for  it  the  French 
that  was  spoken  in  his  time  :  hence  the  number  of  old  French 
words  that  are  met  with  in  the  style  of  the  English  laws.  It  w^s 
only  under  Edward  III.  that  the  English  language  began  to  be 
re-established  in  the  ccAirts  of  justice. 
K 
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f>illa  which  he  has  rejected  remain  without  force : 
those  to  which  he  halt  assented  become  the  ex- 
pression of  the  will  of  the  highest  power  acknow- 
ledged in  England :  they  hare  the  same  binding 
force  as  the  Sdits  enrigistres  have  in  France,  and 
as  the  populiscila  had  in  ancient  Rome  :  in  a 
word,  they  are  laws.  And  though  each  of  the 
constituent  parts  of  the  parliament  might,  at  first, 
have  prevented  the  existence  of  those  laws,  the 
united  will  of  all  the  thrde  is  now  necessary  to 
repeal  them. 


CHAPTER  V. 


Of  the  Executive  Power. 

^V  HEN  the  parliament  is  prorogued  or  dis- 
solved, it  ceases  to  exist ;  but  its  laws  still  conti- 
nue to  be  in  force  :  the  king  remains  charged 
with  the  execution  of  them,  and  is  supplied  with 
the  necessary  power  for  that  purpose. 

It  is,  however,  to  be  observed,  that  though,  in 
his  political  capacity  of  one  of  the  constituent 
parts  of  the  parliament  (  that  is,  with  regard  to 
the  share  allotted  to  him  in  the  legislative  autho- 
jrity  ),  the   king  is   undoubtedly  sovereign,  and 
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only  needs  allege  bis  \vill  when  be  gives  or  re- 
fuses bis  assent  to  tbe  bills  presented  to  bim; 
yet^  in  tbe  exercise  of  bis  powers  of  government, 
be  is  no  more  than  a  magistrate  l  and  the  laws, 
whether  those  that  existed  before  him,  or  those 
to  which,  by  his  assent,  he  has  given  being,  must 
direct  his  conduct,  and  bind  bim  equally  with  bis 
subjects. 

I.  The  first  prerogative  of  the  king,  in  his  car 
pacity  of  supreme  magistrate,  has  for  its  object 
the  administration  of  justice. 

1^.  He  is  the  source  of  all  judicial  power  in 
the  state  :  he  is  the  chief  of  all  the  courts  of  law, 
and  tbe  judges  are  only^  his  substitutes  :  every 
thing  is  transacted  in  bis  name  ;  tbe  judgements 
must  be  with  his  seal,  and  are  executed  by  his 
officers.  • 

2"^.  By  a  fiction  of  the  law,  be  is  looked  upon 
as  tbe  universal  proprietor  of  the  kingdom  :  he 
is  in  consequence  deemed  directly  concerned  in 
all  offences ;  and,  for  that  reason,  prosecutions 
are  to  be  carried  on  in  bis  name  in  the  courts 
of  law. 

3^.  He  can  pardon  offences,  that  is,  remit  tha 
punishment  that  has  been  awarded  in  consequence 
of  his  prosecution. 

II.  The  second  prerogative  of  the  king  is,  to 
be  the  fountain  of  honour^  that  is,  the  distributor  . 
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of  titled  and  cBgnfHies :  he  ofeaten  the  peeri!  of  th^ 
irealhi,  as  well  as  bestows  the  difierent  degrees  of 
.inferior  tioUlity,  He  moreorer  disposes  of  the 
different  offices^  dither  in  tlie  courts  of  law^  or 
elseWhefe. 

III.  The  king  is  the  stiperintendant  of  eom^ 
mtooe ;  he  has  the  prerogative  of  regulating 
weights  and  measures ;  he  alone  can  coin  money^ 
tnd  can  give  a  currency  to  foreigfn  coin. 

IV.  He  is  the  supreme  head  of  the  churclu 
In  this  capacity  he  af^ints  the  bishops,  and  the 
two  archbishops ;  and  he  alone  Can  convene  the 
the  assembly  of  the  clergy.  This  assembly  is 
formed  in  England^  bn  the  niOdel  of  the  parlia- 
ment ;  the  bishops  form  the  Upper  house :  deputies 
from  the  dioceses,  and  from  the  several  chapters> 
form  the  lower  houle  :  the  assent  of  the  king  is 
likewise  necessary  to  the  Validity  of  their  acts,  or 
canons ;  and  the  king  can  prdi^gile,  or  diimolve, 
the  convocation. 

V.  He  is,  in  right  of  his  <3^own,  the  geheralissi-^ 
lAo  of  all  sea  or  land  forces  whatever  ;  he  alone 
can  levy  troops,  equip  fleets,  build  fortresses,  and 
fill  all  the  posts  in  them. 

VI.  He  is,  with  regard  to  foreign  nations,  the 
representative  and  the  depository  of  all  the  power 
ittid  collective  majesty  of  the  nation  ;  he  sends  and 
ftoCfives  aikibMsadon ;  he  ootitractd  dyKancee:  and 
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liai  the  preYogaiive  of  dedttfing  war^  md  of  mitkitig 
peace,  on  whatever  conditions  he  thinks  proper. 

VII.  In  fine,  what  seeniB  to  carry  so  many 
powers  to  the  height,  is,  its  being  a  fnndamentatt 
ma^cim,  that  the  king  cak  do  no  wrong  :  whieh 
does  not  dignify,  however,  that  the  king  has  not 
the  power  of  doing  ill,  or,  as  it  was  pretended  by 
certain  persons  in  former  timep,  that  every  thing 
he  did  was  lai^ful ;  but  Only  that  he  is  above  the 
reach  of  all  courts  of  law  whatever,  and  that  hiii 
person  is  sacred  and  inviolable. 


CHAPTER  VL 


The  Boundaries  vohich  the  ConsiihtUon  ha9  s^  /e  Dbe 

Royal  Prerogative. 

XN  reading  the  foregoing  enumeration  of  the 
powers  with  which  the  laws  of  England  have  in- 
trusted the  king,  we  are  at  a  loss  to  fl^concile 
them  with  the  idea  of  a  monarchy,  Which,  we  are 
told,  is  limited.  The  king  not  only  unites  in  him- 
self all  the  branches  of  the  executive  power  ;  Im 
not  only  disposes  without  control,  of  the  whote 
military  power  in  the  state  ;^*bttt  he  is,  moreover, 
it  seems,  master  of  the  law  itself,  since  he  Mils  vtp 
lind  dismisste^  at  hk  will,  theJ^giAlafive  bediM. 
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We  find  him^  therefore,  at  first  sight,  invested 
with  all  the  prerogatives  that  ever  were  claimed 
by  the  most  absolute  monarchs ;  and  we  are  at  a 
loss  to  find  that  liberty  which  the  English  seem 
BO  confident  they  possess. 

But  the  representatives  of  the  people  still  have, 
— and  that  is  saying  enough, — they  still  have  in 
their  hands,  now  that  the  constitution  is  fuUy 
established,  the  same  powerful  weapon  which 
enabled  their  ancestors  to  establish  it.  It  is  still 
from  their  liberality  alone  that  the  king  can  ob- 
tain subsidies;  and  in  these  days,  when  every 
thing  is  rated  by  pecuniary  estimation,— when 
gold  is  become  the  great  moving  spring  of  affairs, 
—it  may  be  safely  affirmed,  that  he  who  depends 
on  the  will  of  other  men,  with  regard  to  so  impor- 
tant an  article,  is  (whatever  his  power  may  be  in 
other  respects)  in  a  state  of  real  dependence. 

This  is  the  case  of  the  king  of  England.  He 
has,  in  that  capacity,  and  without  the  grant  of 
his  people,  scarcely  any  revenue.  A  few  heredi- 
tary duties  on  the  exportation  of  wool,  which 
(since  the  establishment  of  manufactures)  are 
become  tacitly  extinguished  ;  a  branch  of  the  ex- 
cise, which,  under  Charles  the  Secoitid,  was  an- 
nexed to  the  crown  as  an  indemnification  for  the 
military  services  it  gave  up,  and  which,  under 
G^eorge  the  First,  was  fixed  at  seven  thousand 
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pounds  ;  a  duty  of  two  shillings  on  every  ton  of 
'wine  imported  ;  the  wrecks  of  ships  of  which  the 
owners  remain  unknown ;  whales  and  sturgeons 
thrown  on  the  coast  ;  swans  swimming  on  public 
rivers  ;  and  a  few  other  feudal  relics,  now  com- 
pose the  whole  appropriated  revenue  of  the  king, 
and  are  all  that  remain  of  the  ancient  inheritance 
of  the  crown. 

The  king  of  England,  therefore,  has  the  prero- 
gative of  commanding  armies,  and  equipping 
fleets ;  but  without  the  concurrence  of  his  parlia- 
ment he  cannot  maintain  them.  He  can  bestow 
places  and  emoluments ;  but  without  his  parlia- 
ment he  cannot  pay  the  salaries  attending  on 
them.  He  can  declare  war ;  but  without  his  par- 
liament it  is  impossible  for  him  to  carry  it  on.  In 
a  word,  the  royal  prerogative,  destitute  as  it  is 
of  the  power  of  imposing  taxes,  is  like  a  vast  bo- 
dy, which  cannot  of  itself  accomplish  its  motions ; 
or;  if  you  please,  it  is  like  a  ship  completely 
•equipped,  but  from  which  the  parliament  can  at 
pleasuse  draw  off  the  water,  and  leave  it  aground, 
— and  also  set  it  afloat  again,  by  granting  subsidies. 

And  indeed  we  see,  that,  since  the  establishment 
of  this  right  of  the  representatives  of  the  people, 
to  grant  or  refuse  subsidies  to  the  crown,  their 
other  privileges  have  been  continually  increasing. 
Though  these  representatives  were  not,  in  the  be- 
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ginmngy  admitted  into  parliameut  but  upon  the 
most  disadvantageous  terms^  yet,  they  soon  found 
weans,  by  joining  petitions  to  their  money-bilU, 
4o  have  a  share  in  framing  those  laws  by  which 
they  were  in  future  to  be  governed;  and  this  me- 
thod of  proceeding,  which  at  first  was  only  toler* 
«ted  by  the  king,  they  afterwards  converted  into 
an  express  right,  by  declaring,  under  Henry  the 
JPourth,  that  they  would  not,  thenceforw^ard,  come 
to  any  resolutions  with  regard  to  subsidies,  before 
^e  king  had  given  a  precise  answer  to  their  peti- 
tions. 

In  subsequent  time^.  we  see  the  commons  con- 
etantly  successful,  by  their  exertions  of  the  same 
privilege,  in  their  endeavours  to  lop  off  the  despo- 
tic powers  which  still  made  a  part  of  the  regal 
prerogative.  Whenever  abuses  of  power  had 
taken  place,  which  they  were  seriously  determin- 
ed to  correct,  they  made  grievances  and  supplies 
{to  use  the  expression  of  Sir  Thomas  Wentwortb) 
go  hand  in  hafid  together ;  which  always  produced 
the  redress  of  them.  And  in  general,  when  a  bill, 
in  consequence  of  its  being  judged  by  the  com- 
mons essential  to  the  public  welfare,  has  been 
joined  by  them  to  a  money-bill,  it  has  seldom 
failed  to  pass  in  that  agreeable  company* 

*  In  mentioning  the  forcible  use  which  the  commons  btveat 
times  made  of  their  power  of  granting  subsidies,   by  joining 
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THE  SAME  SUBJECT  CONTINUED. 


J3UT  this  force  of  the  prerogative  of  the  com- 
mons^ and  the  facility  with  which  it  may  be  ex- 
erted^ however  necessary  for  the  first  establish- 
ment of  the  constitution^  might  prove  too  consi- 
derable at  present, .  when  it  is  requisite  only  to 
support  it.  There  might  be  the  danger,  that,  if 
the  parliament  should  ever  exert  their  privilege  to 
its  full  extent,  the  prince,  reduced  to  desjpair^ 
might  resort  to  fatal  extremities;  or  that  the 

provisions  of  a  different  nature  to  bills  that  had  grants  for  their 
object,  I  only  mean  to  show  the  great  efficiency  of  that  power, 
which  was  the  subject  of  this  chapter,  withoHt  pretending  to 
^ay  any  thing  as  to  the  propriety  of  the  measure.  Tjie  house 
of  lords  have  even  found  it  necessary  (which  confirms  what  is 
said  here)  to  form,  as  it  were,  a  confederacy  among  themselves, 
Cor  the  security  of  their  legislative  authority,  against  the  un- 
bounded use  which  the  commons  might  make  of  their  power 
of  taxation ;  and  it  has  been  made  a  standing  order  of  their 
house,  to  reject  any  bill  whatsoever  to  which  a  money-bill  has 
been  iacktd. 
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constitution^  which  subsists  only  by  virtue  of  its 
equilibrium,  might  in  the  end  be  subverted. 

Indeed,  this  is  a  case  which  the  prudence  of 
parliamenrt  has  foreseen.  They  have,  in  this  respect, 
imposed  laws  upon  themselves  :  and,  without 
touching  the  prerogative  itself,  they  have  mode* 
nted  the  exercise  of  it.  A  custom  has  for  a  long 
time  prevailed^  at  the  beginning  of  every  reign, 
and  in  the  kind  of  overflowing  of  affection  which 
takes  place  between  a  king  and  his  first  parlia- 
ment, to  grant  the  king  a  revenue  for  his  life ;  a 
provision  which^  with  respect  to  the  great  exer- 
tions of  his  power,  does  not  abridge  the  influence 
of  the  commons,  but  yet  puts  him  in  a  condition 
to  support  the  dignity  of  the  crown,  and  affords 
him,  who  is  the  first  magistrate  in  the  nation,  that 
independence  which  the  laws  ensure  also  to  those 
magistrates  who  are  particularly  intrusted  with 
the  administration  of  justice.* 

*  The  twelve  judges. — ^Their  commistionSf  which  in  former 
times  were  oft^n  given  them,  durante  bene  pkuniOf  now  most 
always  '*  be  made  qnamdiu  se  bene  geuerint,  and  their  salaries 
**  ascertained  ;  bat^  upon  an  address  of  both  houses*  it  may  be 
<'  lawful  to  remove  them."— Stat.  19.  Will.  ITI.  c.  2.  In  the 
first  year  of  the  reign  of  his  present  majesty,  it  was  moreover 
enacted,  that  the  commissions  of  the  judges  should  continue  in 
force  notwithstanding  the  demise  of  the  king ;  which  has  pre* 
vented  their  being  dependent,  with  regard  to  their  continuation 
in  office,  on  the  heir*i 
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This  oonduct  of  the  parliament  provides  as 
admirable  remedy  for  the  accidental  disorders  of 
the  state.  For  though,  by  the  wise  distribution 
of  the  powers  of  government,  great  usurpa- 
tions are  become  in  a  manner  impracticable,  ne« 
vertfaeless  it  is  impossible  but  that,  in  consequence 
of  the  continued  (though  silent)  efforts  of  the 
executive  power  to  extend  itself, :  abuses  will  at 
length  slide  in.  But  here  the  powers,  wisely 
kept  in  reserve  by  the  parliament,  afford  the 
means  of  remedying  them.  At  the  end  of  each 
reign,  the  civil  list,  and  consequently  that  kind 
of  independence  which  it  procured,  are  at  an 
end.  The  successor  finds  a  throne,  a  sceptre, 
and  a  crown;  but  he  finds  neither  power,  nor 
even  dignity  ;  and  before  a  real  possession  of  all 
these  things  be  given  him,  the  parliament  have  it 
in  their  power  to  take  a  thorough  review  of  the 
state,  as  well  as  correct  the  several  abuses  that 
may  have  crept  in  during  the  preceding  reign ; 
and  thus  the  constitution  may  be  brought  back  to 
its  first  principles. 

England,  therefore,  by  this  mean,  enjoys  one 
very  great  advantage, — one  that  all  free  states 
have  sought  to  procure  for  themselves ;  I  mean 
that  of  a  periodical  reformation.  But  the  expe-j 
dients  which  legislators  have  contrived  for  this 
purpose  in  other  countries,  have  always,  when 
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attempted  to  be  carried  into  practice^  been  found 
to  be  productive  of  very  disadvantageous  conse* 
quences.  Those  laws  which  were  made  in  Rome^ 
to  restore  that  equality  which  is  the  essence  of  a 
democratical  government,  were  always  found  im-- 
praotible :  the  attempt  alone  endangered  the  over- 
throw of  the  republic ;  and  the  expedient  which 
the  Florentines  called  ripigliar  il  staio  proved  no- 
wise happier  in  its  consequences.  This  was  be- 
cause all  those  different  remedies  were  destroyed 
beforehand^  by  the  very  evils  they  were  meant  to 
€ure  ;  and  the  greater  the  abuses  were,  the  more 
impossible  it  was  to  correct  them. 

But  the  mean  of  reformation  which  the  parlia** 
ment  of  England  has  taken  care  to  reserve  to  it- 
self, is  the  more  effectual,  as  it  goes  less  directly, 
to  its  end.  It  does  not  oppose  the  usurpations  of 
/prerogative,  as  it  were,  in  front :  it  does  not  en- 
counter it  in  the  middle  of  its  career,  and  in  the 
fullest  flight  of  its  exertion  :  but  it  goes  in  search 
of  it  to  its  source,  and  to  the  principle  of  its  ac- 
tion. It  does  not  endeavour  forcibly  to  overthrow 
it ;  it  only  enervates  its  springs. 

What  increases  still  more  the  mildness  of  the 
operation,  is,  that  it  is  only  to  be  applied  to  the 
usurpations  themselves,  and  passes  by  what  would 
be  far  more  formidable  to  encounter^  the  obstina^ 
oy  and  pride  of  the  usurpers. 
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Every  thing  is  transacted  with  anew  sovereign, 
who,  till  then,  has  had  no  share  in  public  affairs, 
and  has  taken  no  step  which  he  may  conceive 
himself  bound  in  honour  to  support.  In  fine,  they 
do  not  wrest  from  him  what  the  good  of  the  state 
requires  he  should  give  up :  he  himself  makes  the 
sacrifice. 

The  truth  of  all  these  observations  is  remark- 
ably confirmed  by  the  events  that  followed  the 
reigu  of  the  two  last  Henries.  Every  barrier  that 
protected  the  people  against   the   incursions  of 
power  had  been  broken  through.  The  parliament, 
in  their  terror,  had  even  enacted  that  proclama- 
tions, that  is,  the  will  of  the  king,  should  have  the 
force  of  laws* :  the  constitution  seemed  really  un-f 
done.     Yet,   on  the  first  opportunity  afforded  by 
a  new  reign,  liberty  began  again  to  make  its  ap- 
j)earance"f'.     And  when  the  nation,  at  length  re- 
covered  from   its  long   supineness,  had,   at  the 
accession  of  Charles  the  First,  another  opportunity 
of  a  change  of  sovereign,  that  enormous  mass  of 
abuses,  which  had  been  accumulating,  or  gaining 

*  Stat.  31.  Hen.  VIII.  chap.  8. 

t  The   laws   concerning   treason,   passed  under  Henry  the 

Eighth,   which  judge   Blackstone  calls   "  an  amazing  heap  of 

*'  wild  and  new-fangled  treasons/'  were,  together  with  the  ska* 

tute  just  mentioned,   repealed  in  the  beginning  of  the  reign  of 

Edward  VI. 


•  -  \ 
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strength^   during  five  suocessive  reigns,  was  re- 
moved, and  the  ancient  laws  were  restored. 

To  which  add,  that  this  second  reformation, 
which  was  so  extensive  in  its  effects,  and  might 
be  called  a  new  creation  of  the  constitution,  was 
accomplished  without  producing  the  least  convul- 
sion. Charles  the  First,  in  the  same  manner  as 
Edward  the  sixth  (  or  his  uncle,  the  regent  duke 
of  Somerset )  had  done  in  former  times,  assented 
to  every  regulation  that  was  passed  ;  and  what- 
ever reluctance  he  might  at  first  manifest,  yet  the 
act  called  the  Petition  of  Right  (  as  well  as  the 
bill  which  afterwards  completed  the  work  )  re- 
ceived the  royal  sanction  without  bloodshed. 

Xi  is  true,  great  misfortunes  followed  ;  but  they 
were  the  effects  of  particular  circumstances.  The 
nature  and  extent  of  regal  authority  not  having 
been  accurately  defined  during  the  time  which 
preceded  the  reigns  of  the  Tudors,  the  exorbitant 
power  of  the  princes  of  that  house  had  gradually 
introduced  political  prejudioeay  of  even  an  extra- 
vagant  kind  :  those  prejudices,  having  had  a  hun- 
dred and  fifty  years  to  take  root,  could  not  be 
shaken  off  but  by  a  kind  of  general  convulsion ; 
the  agitation  continued  after  the  action,  and  was 
carried  to  excess  by  the  religious  quarrels  that . 
arose  at  that  time. 
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CHAP.  VIII. 


NEW     RESTRICTIONS. 

4 


X  HE  Commons^  however^  have  not  entireljr 
relied  on  the  advantages  of  the  great .  preroga- 
tive with  which  the  constitution  has  intrusted 
them. 

Though  this  prerogative  is,  in  a  manner  out  of 
danger  of  an  immediate  attack,  they  have  never- 
theless shown  at  all  times  the  greatest  jealously 
on  its  account.  They  never  suffer,  as  we  have 
observed  before,  a  money-bill  to  begin  any-where 
but  with  themselves ;  and  any  alteration  that  may 
be  made'^in  it,  in  the  other  house,  is  sure  to  be  re- 
jected. If  the  commons  had  not  most  strictly 
reserved  to  themselves  the  exercise  of  a  preroga- 
tive on  which  their  very  existence  depends,  the 
whole  might  at  length  have  slidden  into  that  other 
body,*  which  they  might  have  suffered  to  share  in 
it  equally  with  them.  If  any  other  persons,  be- 
sides the  representatives  of  the  people,  had  a  right 
to  make  an  offer  of  the  produce  of  the  labour  of 
the  people^  the  executive  power  would  soon  have 
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forgotten  that  it  only  exists  for  the  advantage  of 
the  public*. 

*  As  the  crown  has  the  undisputed  prerogative  of  assenting 
to,  and  dissenting  from,  what  bills  it  thinks  proper,  as  well  as 
of  conyening,  proroguing,  and  dissolving  the  parliament  when- 
ever it  pleases,  the  latter  have  no  assurance  of  having  a  regard 
paid  to  their  bills,  or  even  of  being  allowed  to  assemble,  but 
what  may  result  from  the  need  the  crown  stands  in  of  their  as- 
sistance :  the  danger,  in  that  respect,  is  even  greater  for  the 
commons  than  for  the  lords,  who  enjoy  a  dignity  which  is  here- 
ditary, as  well  as  inherent  to  their  persons,  and  form  a  perma- 
nent body  in  the  state ;  whereas  the  commons  completely  vanish, 
whenever  a  dissolution  takes  place  :  there  is,  therefore,  no  ex- 
aggeration in  what  has  been  said  above,  that  their  very  being 
depends  on  their  power  of  granting  subsidies  to  the  crown. 

Moved  by  these  considerations,  and  no  doubt,  by  a  sense  of 
their  duty  towards  their  constituents,  to  whom  this  right  of 
taxation  originally  belongs,  the  house  of  commons  have  at  all 
times  been  very  careful  lest  precedents  should  be  established, 
which  might,  in  the  most  distant  manner,  tend  to  weaken  that 
right.  Hence  the  warmth,  I  might  say  the  resentment,  with 
which  they  have  always  rejected  even  the  amendments  proposed 
by  the  lords  in  their  money-bills.  The  lords,  however,  have  not 
given  up  their  pretension  to  make  such  amendments  ;  and  it  is 
<mly  by  the  vigilance  and  constant  predetermination  of  the  com- 
Bionf  to  r^ect  all  alteration  whatever  made  in  their  money-bills, 
without  even  examining  them,  that  this  pretension  of  the  lords 
is  reduced  to  be  an  useless,  and  only  dormant,  claim.  The  first 
instance  of  a  misunderstanding  between  the  two  houseS|  on  that 
account,  was  in  the  year  1671 :  and  the  reader  may  see  at  length, 
in  vol.  I.  of  the  Dehates  of  the  Haute  of  Commottif  the  reasons 
tint  were  at  that  tine  aHegcd  on  both  sidts. 
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Besides,  though  this  prerogative  has  of  itself, 
we  may  say,  an  irresistible  efficiency,  the  parlia* 
ment  has  neglected  nothing  that  may  increase  it, 
or  at  least  the  facility  of  its  exercise  ;  and  though 
they  have  allowed  the  general  prerogatives  of  the 
sovereign  to  remain  undisputed,  they  have  in 
several  cases  endeavoured  to  restrain  the  use  he 
might  make  of  them,  by  entering  with  him  into 
divers  express  and  solemn  conventions  for  that 
purpose*. 

Thus,  the  king  is  indisputably  invested  with  the 
exclusive  right  of  assembling  parliaments ;  yet  he 
must  assemble  one^  at  least  once  in  three  years ; 
and  this  obligation  on  the  king,  which  was  in- 
sisted upon  by  the  people  in  very  early  times,  has 
been  since  confirmed  by  an  act  passed  in  the 
sixteenth  year  of  the  reign  of  Charles  the  Second. 
^  Moreover,  as  the  most  fatal  consequences  might 
ensue^  if  laws  which  might  most  materially  affect 
public  liberty,  could  be  enacted  in  parliaments  ab* 
ruptly  and  imperfectly  summoned,  it  has  been 
established  that  the  writs  for  assembling  a  parlia- 
ment must  be  issued  forty  days  at  least  before  the 

*  Laws  made  to  bind  such  powers  in  a  state  as  have  no  su- 
perior power  by  which  they  may  be  legally  compelled  to  the 
executiou  of  them  (for  instatice,  the  crown,  as  circumstanced  ia 
Englaud),  are  uothing  more  than  general  conventions,  or  treaties^ 
made  with  the  body  of  the  people. 
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first  meeting  of  it.  Upon  the  same  principle  it 
has  also  been  enaotedi  that  the  king  cannot  abridge 
the  term  he  has  once  fixed  for  a  prorogation,  ex* 
eept  in  the  two  following  cases,  viz.  of  a  rebellion, 
or  of  imminent  danger  of  a  foreign  invasion  ;  in 
both  which  oases  a  fourteen  days'  notice  most  be 
given.''^ 

Again,  the  king  is  the  head  of  the  church  ;  but 
he  can  neither  alter  the  established  religion,  or 
call  individuals  to  an  account  for  their  religious 
opinions")'.  He  cannot  even  profess  the  religion 
which  the  legislature  has  particularly  forbidden  ; 
and  the  prince  who  should  profess  it  is  declared 
incapable  of  inheriting,  possessingf  or  enjoying,  the 
crown  of  these  kingdoins%. 

The  king  is  the  first  magistrate ;  but  be  can 
make  no  change  in  the  maxims  and  forms  conse- 
crated by  law  or  custom :  be  cannot  even  influence, 
m  any  case  whatever,  the  decision  of  causes  be^ 
tween  subject  and  subject ;  and  James  the  First, 
assisting  at  the  trial  of  a  cause,  was  reminded  by 

■ 

•  Stat.  30  Geo.  IL  ch.  25. 

t  The  convocation,  or  assembly  of  the  clergy,  of  which  the 
king  is  the  head,  can  only  regulate  such  affairs  as  are  merely 
ecclesiastical ;  they  cannot  touch  the  laws,  customs^  and  sta- 
tates,  of  the  kingdom.— Stat.  25  Hen.  VIII.  c.  10. 

I  1  Will.  &  M.  sUt.  2.  c.  2. 
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tbe  judge,  that  he  could  deliver  no  ojnnion'f'. 
Lastly,  though  Crimea  are  prosecuted  in  his  name, 
he  cannot  refuse  to  lend  it  to  any  particular  per- 
sons who  have  complaints  to  prefer. 

The  king  has  the  privilege  of  coining  money  ; 
but  he  cannot  alter  the  standard. 

The  king  has  the  power  of  pardoning  offend^ 
ers ;  but  he  cannot  exempt  them  from  making  a 
compensation  to  the  parties  injured.  It  is  even 
established  by  law,  that,  in  a  case  of  murder,  the 
widow  or  next  heir,  shall  have  a  right  to  prosecute 
the  murderer  ;  and  the  king's  pardon,  whether  it 
preceded  the  sentence  passed  in  consequence  of 
such  prosecution,  or  whether  it  be  granted  after 
it,  cannot  have  any  eflfect*. 

The  king  has  the  military  power;  but  still, 

> 

t  These  prioeiples  have  since  been  made  an  express  article 
of  an  act  of  parliament ;  the  same  which  abolished  the  star- 
chamber.  '^  Be  it  likewise  declared  and  enacted,  by  the  autho-  *^ 
**'  rity  of  this  present  parliament,  that  neither  his  majesty,  nor 
his  privy-council,  have,  or  ought  to  have,  any  jurisdiction, 
power,  or  authority,  to  examine'or  draw  into  question,  deter- 
mine, or  dispose  of,  the  lauds,  tenements,  goods,  or  chattels, 
of  any  of  tbe  subjects  of  this  kingdom/'  Stat.  A.  16.  Ch.  I. 
cap.  10.  §  10. 

*  The  method  of  prosecution  mentioned  here,  is  called  an 
appeal :  it  must  be  sued  within  a  year  and  a  day  after  tbe  com- 
mission of  the  crime 
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with  respect  to  this,  he  is  not  absolute.  It  is  trae^ 
in  regard  to  the  sea-foroes,  as  there  is  in  them 
this  inestimable  advantage,  that  they  cannot  be 
turned  against  the  liberty  of  the  nation,  at  the 
same  time  that  tbev  are  the  surest  bulwark  of  the 
island,  the  king  may  keep  them  as  he  thinks  pro* 
per ;  and  in  this  respect  he  lies  only  under  the 
general  restraint  of  applying  to  parliament  for 
obtaining  the  means  of  doing  it.  '  But  in  regard 
to  land-forces,  as  they  may  become  an  immediate 
weapon  in  the  hands  of  power,  for  throwing  down 
all  the  barriers  of  public  liberty,  the  king  cannot 
raise  them  without  the  consent,  of  parliament. 
The  guards  of  Charles  the  Second  were  declared 
jtnti-constitutional* ;  and  James's  army  was  one 
^f  the  causes  <yf  his  being  at  length  dethronedf* 

In  -these  times,  however,  when  it  is  become  a 
<$ustom  with  princes  to  keep  those  numerous  ar- 
mies, which  serve  as  a  pretext  and  means  of  op« 
pressing  the  people,  a  state  that  would  maintain 
its  independence  is  obliged,  in  a  great  measure,  to 
do  the  same.  The  parliament  has  therefore  thought 
proper  to  establish  a  standing  body   of  troops 

*  He  bad  carried  them  to  tbe  number  of  four  thousand 
men. 

t  A  new  sanction  was  giv^n  to  the  above  restriction  in  the 
sixth  article  of  tbe  Bill  of  Rights :  "  A  standing  army,  without 
^'  ihe  consent  of  parliament,  is  against  law.*^ 
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(  amounting  to  about  thirty  thousand  men  ),  of 
which  the  king  has  the  command. 

But  this  army  is  only  established  for  one  year  ; 
at  the  end  of  that  term,  it  is  (  unless  re-estab- 
lished  )  to  be  ipso  facia,  disbanded  ;  and  as  the 
question,  which  then  lies  before  parliament,  is 
not,  whether  the  army  shall  be  dissolved,  but 
whether  it  shall  be  established  anew,  as  if  it  had 
never  existed,  any  one  of  the  three  branches  of 
the  legislature  may,  by  its  dissent,  hinder  its  con- 
tinuance. 

Besides,  the  funds  for  the  payment  of  these 
troops  are  to  be  paid  by  taxes  that  are  not  estab- 
lished for  more  than  one  year* :  and  it  becomes 
likewise  necessary,  at  the  end  of  this  term,  again 
to  establish  them"]".  In  a  word,  this  instrument 
of  defehce,  which  the  circumstances  of  modern 
times  have  caused  to  be  judged  necessary,  being 
capable,  on  the  other  hand,  of  being  applied  to 
the  most  dangerous  purposes,  has  been  joined  to 
the  state  by  only  a  slender  thread,  the  knot  of 

*  The  land-tax  And  malt-tax. 

t  It  is  also  necessary  that  the  parliament,  when  it  renews 
the  act  against  mutiny,  should  authorise  the  different  courts- 
martial  to  punish  military  offences  and  desertion.  It  can 
therefore  refuse  the  king  even  the  necessary  power  of  military 
discipline. 


it 
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which  may  be  slipped^  on  the  first  appearance  of 
danger*. 

But  these  laws,  which  limit  the  king^s  autho- 
rity,  would  not^  of  themselves,  have  .been  suffi* 

*  To  tliese  hiws,  or  rather  conveotioDs,  between  king  an4 
people,  1  will  add  the  oath  which  the  kini^  takes  at  his  corona- 
tion ;  a  compact  which,  if  it  cannot  have  the  same  precision  as 
the  laws  above-mentioned,  yet,  in  a  manner,  comprehends  them 
all,  and  has  the  farther  advantage  of  being  declared  with  more 
solemnity. 

The  archbiihop  or  bishop  shall  Mty,  '^  Will  you  solemnly  prtH 
mise  and  swear  to  govern  the  people  of  this  kingdom  of  Eng- 
land, and  the  dominions  thereto  belonging,  accordmg  to  the 
'^  statutes  of  parliament  agreed  on,  and  the  laws  and  customs  of 
^'  the  same  t "  The  king  or  queen  shall  say,  "1  solemnly  promise 
*•  80  to  do." 

Archbishop  or  bishop. — "  Will  you,  to  your  power,  cause  law 
"  and  justice^in  mercy,  to  be  executed  in  all  your  judgements  t" 
King  or  queen,  *'  I  will." 

Archbishop  or  bishop — ^'  Will  you,  to  the  utmost  of  your 
power,  maintain  the  laws  of  God,  the  true  profession  of  the 
gospel,  and  the  protestant  reformed  .religion  established  by 
^  Ibe  law  ?  And  will  you  preserve  unto  the  bishops  and  clergy 
'^  of  this  realm,  and  fo  the  churches  committed  to  their  charge, 
"  all  such  rights  and  privileges  as  by  law  do  or  shall  appertain 
"  unto  them,  or  any  of  them  V — A'tw^  or  queen,  "  All  this  I 
"  promise  to  do." 

After  this,  the  king  or  quten^  laying  his  or  her  hand  upon  the 
holy  gospels,  shall  say ^  "  The  things  whieh  1  have  here  before 
"  promised  I  will  perform  and  keep :  So  help  me  God  l*^-^An<i 
then  shall  kiss  the  book. 
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cient.  As  they  are,  after  all^  only  intelleotaal 
barriers,  which  the  king  might  not  at  all  timetf 
respect ;  as  the  check  which  the  commons  hav# 
on  his  proceedings,  by  a  refusal  of  subsidies,  af- 
fects too  much  the  whoto  state  tp  be  exerted  6n 
every  particular  abuse  of  his  power ;  and  lastly, 
as  even  this  check  might  in  some  degree  be  eluded,' 
either  by  breaking  the  promises  which  have  pro* 
cured  subsidies,  or  by  applying  them  to  uses  dif- 
ferent from  those  for  which  they  were  appointed  ; 
the  constitution  has  besides  supplied  the  commons 
with  the  means  of  immediate  opposition  to  the 
misconduct  of  government,  by  giving  them  a  right 
to  impeach  the  ministers. 

It  is  true,  the  king  himself  cannot  bo  arraign* 
ed  before  judges  ;  because  if  there  were  any  that 
could  pass  sentence  upon  him,  it  would  be  they, 
and  not  he,  who  must  finally  possess  the  executive 
power  ;  but,  on  the  other  hand,  the  king  cannot 
act  without  ministers ;  it  is  therefore  those  mi- 
nisters,— that  is,  those  indispensable  instruments, 
whom  they  attack. 

If,  for  examine,  the  public  money  has  been  em- 
ployed in  a  manner  contrary  to  the  declared  in- 
tention of  those  who  granted  it,  an  impeachment 
may  be  brought  against  those  who  bad  the  ma^ 
nagement  of  it.  If  any  abuse  of  power  is  com- 
mitted,  or  in  general  any  thing  done  contrary  to 


88  THE   CONSTITUTION 

the  public  weal,  they  prosecute  those  who  have 
beea  either  the  instruments  or  the  advisers  of  the 
measure.* 

But  who  shall  be  the  judges  to  decide  in  such 
a  cause  ?  What  tribunal  will  flatter  itself  that  it 
can  give  an  impartial  decision,  when  it  shall  see, 
appearing  at  its  bar,  the  government  itself  as  the 
accused,  and  the  representatives  of  the  people  as 
the  accusers  ? 

It  is  before  the  house  of  peers  that  the  law  has 
directed  the  commons  to  carry  their  accusation  ; 
that  is,  before  judges,  whose  dignity,  on  the  one 
hand,  renders  them  independent,  and  who,  on  the 
other,  have  a  great  honour  to  support  in  that  aw- 
ful function,  where  they  have  all  the  nation  for 
spectators  of  their  conduct. 

When  the  impeachment  is  brought  to  the  lords, 
they  commonly  order  the  person  accused  to  be 
imprisoned.  On  the  day  appointed,  the  deputies 
of  the  house  of  commons,  with  the  person  im- 
peached, make  their  appearance  :  the  impeach- 
ment is  read  in  his  presence  ;  counsel  are  allowed 
him,  as  well  as  time  to  prepare  for  his  defence ; 
and,  at  the  expiration  of  this  term,  the  trial  goes 

'  *  It  was  upoo  these  principles  that  the  commons,  in  the  be- 
ginning of  the  eighteenth  century,  impeached  the  earl  of  Oxford, 
who  had  advised  the  treaty  of  partition,  and  the  lord  chancellor 
Somers,  who  had  affixed  the  great  seal  to  it. 


oo  from  day  to  day^  with  open  door»^  and  every 
thing  is  communicated  in  print  to  the  public.  / 
But  whatever  advantage  the  law  grants  to  t)<e 
person  impeached  for  his  justification,  it  is  frooQ 
the  intrinsic  merits  of  his  conduct  that  he  must 
draw  his  arguments  and  proofs.  It  would  be  of 
no  service  to  him^  in  order  to  justify  a  criminal 
conduct,  to  allege  the  commands  of  the  sovereign  ; 
or,  pleading  guilty  with  respect  to  the  measures 
imputed  to  him^  to  produce  the  royal  pardon*.  It 
k  against  the  administration  itself  that  the  im- 
peachment is  carried  on ;  it  should  therefore  by 
110  means  interfere :  the^  king  can  neither  stop  nor 
suspend  its  course^  but  is  forced  to  behold^  as  au 

*  This  point,  in  ancient  times^  was  far  from  being  clearly 
settled.  In  the  year  1678,  the  commons  having  impeached  the 
earl  of  Danby,  he  pleaded  the  king's  pardon  in  bar  to  that 
impeachnent;  great  altercations  ensued,  which  were  terroinatei 
by  the  disspiution  of  that  parliament.  It  was  afterwards  eoaetr 
ed  (Stat.  12.  &  13  W.  lU.  c.2.),  **  that  no  pardon  under  Xh% 
*'  great  seal  sliould  be  pleaded  in  bar  to  an  impeachment  by  the 
*'  house  of  commons.'' 

I  once  asked  a  gentleman,  very  learned  in  the  laws  of  this 
country,  if  (he  king  could  remit  the  punishment  of  a  man  con- 
demned in  consequence  of  an  impeachment  of  the  house  of  com- 
mons: he  answered  me^  The  lories  will  tdl  you  the  king  can^ . 
and  the  whigs,  be  cannot.  But  it  is  not  perhaps  very  material 
that  the  question  should  be  decided  :  the  great  public  ends  are 
attained  when  a  corrupt  minister  is  removed  with  disgrace,  and 
the  whole  system  of  hn  proid^eeiKngs  unveiled  to  the  pubtie  eye. 

N 
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inactive  spectator,  Ihe  discovery  of  the  share 
v^hioh  he  may  himself  have  had  in  the  illegal  pro* 
ceedings  of  bis  servants,  and  to  hear  his  own  sen- 
tence in  the  condemnation  of  his  ministers. 

An  admirable  expedient !  which,  by  removing 
and  punishing  corrupt  ministers,  affords  an  imme- 
diate  remedy  for  the  evils  of  the  state,  and  strongly 
marks  out  the  bounds  within  which  power  ought 
to  be  confined  :  which  takes  away  the  scandal  of 
guilt  and  authority  united,  and  calms  the  people 
by  a  great  and  awful  act  of  justice  :  an  expedient^ 
in  this  respect  especially,  so  highly  useful,  that  it 
is  to  the  want  of  the  like  tlfet  Machiavel  attributes 
the  ruin  of  his  republic. 

But  all  these  general  precautions  to  secure  the 
rights  of  the  parliament,  that  is,  those  of  the  na- 
tion itself,  against  the  efforts  of  the  executive 
power,  would  be  vain,  if  the  members  themselves 
remained  personally  exposed  to  them.  Being  un« 
able  openly  to  attack,  with  any  safety  to  itself, 
the  two  legislative  bodies,  and  by  a  forcible  exer* 
tion  of  its  prerogatives,  to  make,  as  it  were,  a  ge« 
neral  assault,  the  executive  power  might,  by 
subdividing  the  same  prerogatives,  gain  an  en- 
trance, and,  sometimes  by  interest,  and  at  others 
by  fear,  guide  the  general  will,  by  influencing  that 
of  individuals. 

But  the  laws  which  so  effectoally  provide  for 
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the  safety  of  the  people^  provide  no  less  for  that 
of  the  members^  whether  of  the  house  of  peers^ 
or  that  of  the  commons.  There  are  not  known 
in  England  either  commissaries  who  are  alwayss 
ready  to  find  those  gnilty  whom  the  wantonness 
of  ambition  points  out,  or  those  secret  imprison- 
ments which  are,  in  other  countries,  the  usual 
expedients  of  government.  As  the  forms  and 
maxims  of  the  courts  of  justice  are  strictly  pre- 
scribed, and  every  individual  has  an  invariable 
right  to  be  judged  according  to  law,  he  may  obey 
without  fear  the  dictates  of  public  virtue.  Lastly, 
what  crowns  all  these  precautions,  is,  its  being  a 
fundamental  maxim,  '^That  the  freedom  of  speech^ 
*^  and  debates  and  proceedings  in  parliament, 
'^  ought  not  to  be  impeached  or  questioned  in  any 
^^  court  or  j^ace  out  of  parliament.*" 

The  legislators,  on  the  other  hand,  have  not 
forgotten  that  interest,  as  well  as  fear^  may  im« 
pose  silence  on  duty.  To  prevent  its  effects,  it 
has  been  enacted,  that  all  persons  concerned  in 
the  management  of  any  taxes  created  since  1692, 
commissioners  of  prize^  navy,  victualling-ojQSce, 
&c.  comptrollers  of  the  army  accounts,  agents 
for  regiments,  the  clerks  in  the  different  offices 
of  the  revenue,  persons  holding  any  new  office 


/ 


Bill  of  Rights,  Art  9. 


9S  TU£   COHSTITirriON 

under  the  drown  (created  since  1706)^  or  haviii|^ 
a  pension  under  the  orown  during  pleasure,  or  for 
any  ternsi  of  years,  are  incapaHle  of  being  elected 
members.  Besides^  if  any  member  accepts  an  of- 
fice under  the  orown,  except  it  be  an  officer  in  tbe 
army  or  navy  accepting  a  new  commismoni  his 
seat  becomes  void  ;  though  such  member  is  capa-* 
hie  of  being  re-elected. 

Such  are  tbe  precautions  hitherto  taken  by  the 
legislators^  for  preventing  the  undue  influence  of 
the  great  prerogative  of  disposing  of  rewards  and 
places ;  precautions  which  have  been  successively 
taken^  according  as  circumstances  have  shown 
ihem  to  be  necessary ;  and  which,  we  may  thence 
suppose,  are  owing  to  causes  powerful  enough  to 
produce  the  establishment  of  new  ones,  whenever 
circumstances  shall  point  out  the  necessity  of 
them*. 

*  Nothing  can  be  a  better  proof  of  the  efficacy  of  the  causes 
tiiat  produce  the  liberty  of  the  Engiish,  than  those  victories 
which  the  parliament  from  time  to  time  gains  over  itself,  and  in 
which  the  members,  forgetting  all  views  of  private  ambition,  on- 
ly think  of  theur  interest  as  subjeots» 

Since  this  was  first  written^  an  excellent  regulation  has  beett 
made  for  the  decision  of  controverted  elections.  Formerly  the 
house  decided  them  in  a  very  summary  manner,  and  the  witnes- 
ses were  not  examined  upon  oath.  But,  by  an  act  passed  a  few 
years  ag'O,  the  decision  is  left  to  a  jury,  or  committee,  of  fifteen 
.members,  formed  in  tlie  feUowiBg'imnDer.  Out  of  tbe  members 
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CHAP.    IX. 

OF  PRIVATE    LIBERTY,   OR  THE  URERTT  OF 

INDIVIDtJALS. 


W  B  have  hitherto  treated  only  of  general  liber* 
ty,  that  is,  of  the  rights  of  the  nation  as  a  nation, 
and  of  its  share  in  the  government.  It  now  re- 
mains that  we  should  treat  particularly  of  a  thing 
without  which  this  general  liberty,  being  absolute- 
ly frustrated  in  its  object,  would  be  only  a  matter 
of  ostentation,  and  even  could  not  long  subsist, — 
I  mean  the  liberty  of  individuals. 

Private  liberty,  according  to  the  division  of 
the  English  lawyers,  consists,  first,  of  the  right  of 
property y  that  is,  of  the  right  of  enjoying  exclusive- 
ly the  gifts  of  fortune,  and  all  the  various  fruits 

present,  who  must  not  be  less  than  one  band  red,  forty-nine  tre 
drawn  by  lots :  ont  of  these,  each  candidate  strikes  off  ode  al- 
ternately, till  there  remain  only  thirteen^  who,  with  two  otherst 
named  out  of  the  whole  house  (one  by  each  candidate),  are  to 
form  the  commitfee*  In  order  to  secure  the  necessary  number 
of  a  hundred  members,  all  other  business  in  the  house  is  to  be 
suspended,  till  ibe  abo^e  operations  are  completed. 
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of  one's  industry  ;  secondly,  of  the  right  of  p^r- 
sanal  security ;  thirdly,  of  the  loco-motive  faculty^ 
taking  the  word  liberty  in  its  more  confined 
sense. 

Each  of  these  rights,  say  again  the  English 
lawyers,  is  inherent  in  the  person  of  every  Eng- 
lishman ;  they  are  to  him  as  an  inheritance,  and 
he  cannot  be  deprived  of  them,  but  by  virtue  of 
a  sentence  passed  according  to  the  laws  pf  the 
land.  And,  indeed,  as  this  right  of  inheritance  is 
expressed  in  English  by  oue  word  (  hirth^right  )^ 
the  same  as  that  which  expresses  the  king^s  title 
to  the  crown,  it  has,  in  times  of  oppression,  been 
often  opposed  to  him  as  a  right,  doubtless  of  less 
extent,  but  of  a  sanction  equal  to  that  of  his  own. 

One  of  *the  principal  effects  of  the  right  of  pro- 
perty is,  that  the  king  can  take  from  his  subjects 
no  part  of  what  they  possess ;  he  must  wait  till 
they  themselves  grant  it  to  him  :  and  this  right, 
which,  as  we  have  seen  before,  is,  by  its  conse- 
quences, the  bulwark  that  protects  all  the  others, 
has  moreover  the  immediate  effect  of  preventing 
one  of  the  chief  causes  of  oppression. 

In  regard  to  the  attempts  to  which  the  right 
of  property  might  be  exposed  from  one  individual 
to  another,  I  believe  I  shall  have  said  every  thing, 
when  I  have  observed,  that  there  is  no  man  in 
England  who  can  oppose  the  irresistible  power  of 
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thd  laws ;— -that,  as  the  judges  caDDot  be  deprived 
of  their  employments  but  on  an  accusation  by 
parliament,  the  effect  of  interest  with  tiie  sove- 
reign, or  with  those  who  approach  his  person,  can 
scarcely  influence  their  decisions ; — that,  as  the 
judges  themselves  have  no  power  to  pass  sentence 
till  the  matter  of  fact  has  been  settled  by  men  no- 
minated, we   may  almost  say,  at  the  common 
choice  of   the  parties*,    all  private  views,    and 
consequently  all  respect  of  persons,  are  banished 
from  the  courts  of  justice.  However,  that  nothing 
may  be  wanting  which  may  help  to  throw  light 
on  the  subject  1  have  undertaken  to  treat,  I  shall 
relate,  in  general,  what  is  the  law  in  civil  matters 
that  has  taken  place  in  England. 

When  the  Pandects  were  found  at  Amalphi^ 
the  clergy,  who  were  then  the  only  men  that  were 
able  to  understand  them,  did  not  neglect  that  op* 
portunity  of  increasing  the  influence  they  had 
already  obtained,  and  caused  them  to  be  received 
in  the  greater  part  of  Europe.  England,  which 
was  destined  to  have  a  constitution  so  different 
from  that  of  other  states,  was  to  be  farther  dis- 
tinguished by  its  rejecting  the  Roman  laws. 

Under  William  the  Conqueror,  and  his  imme« 

*  From  the  extensive  right  orchaUenging  jurymeD,  which  is 
allowed  to  every  person  brought  to  his  trial,  though  not  very 
ftequeiitiy  used. 
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diate  saccessors^  a  multitude  of  foreign  eoolesiaB- 
tics  flocked  to  the  court  of  England.  Their  in^- 
fluence  over  the  mind  of  the  sovereign^  which,  in 
the  other  states  of  Europe,  as  they  were  then  cour 
stituted,  might  be  considered  ai  matter  of  little 
importance,  was  not  so  in  a  country  where,  the 
sovereign  being  all-powerful,  to  obtain  influenee 
over  him  was  to  obtain  power  itself «  The  Eng- 
lish nobility  saw,  with  the  greatest  jealousy,  men 
of  a  condition  so  different  from  their  own,  vested 
with  a  power,  to  the  attacks  of  which  they  were 
immediately  exposed;  and  thought  that  they 
jwould  carry  that  power  to  the  height,  if  they 
should  ever  adopt  a  system  of  laws  which  those 
same  men  sought  to  introduce,  and  of  which  they 
would  necessarily  become  both  the  depositories  and 
the  interpreters. 

It  happened  therefore,  by  a  somewhat  singular 
conjunction  of  circumstances,  that,  to  tHe  Roman 
laws,  brought  over  to  England  by  monks,  the 
idea  of  ecclesiastical  power  became  associated,  in 
the  same  manner  as  the  idea  of  regal  despotism 
was  afterwards  annexed  to  the  religion  of  the 
same  monks,  when  favoured  by  kings  who  en* 
deavoured  to  establish  an  arbitrary  government. 
The  nobility  at  all  times  rejected  these  laws,  even 
with  a  degree  of  ill-humour;*  and  the  usurper 

*  The  nobility,  under  the  reign  of  Richard  IL  deda|«d  in  the 
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Stephen,  whose  interest  it  was  to  conciiiate  their 
affections,  went  so  for  as  to  prohibit  the  study  of 
them. 

The  general  disposition  of  things  establishing^ 
as  we  have  seen,  a  great  eommunioation  between 
the  nobility  or  gentry,  and  the  people,  the  aver« 
sion  to  the  Roman  laws  gradually  spread  itself 
far  and  wide ;  and  those  laws,  to  which  their  wis* 
dom  in  many  cases,  and  particularly  their  exten- 
siveness,  ought  naturally  to  have  procured  admit- 
tance when  the  English  laws  themselves  were  yet 
but  in  their  in&ircy,  experienced  the  most  steady 
opposition  from  the  lawyers ;  and  as  those  persons, 
who  sought  to  introduce  them,  frequently  renew- 
ed their  attempts,  there  at  length  arose  a  kind  of 
general  combination  amongst  the  laity,  to  confine 
them  to  universities  and  mbnasteriesf . 

FieDcb  lapgnage  of  those  tim«s,  ''Puree  que  le  roialme  d'Eof- 
^  leterre  n'^toit  devant  ces  benres,  ne  k  TeiiteDt  du  roy  notre 
^  seignior,  et  seigniors  du  parlement,  unques  ne  sera,  rul6  ne 
^  govern^  par  la  toy  civil ;  ^  via.  Inasmuch  as  the  kingdom  of 
England  was  not  before  this  time,  nor,  according  to  the  intent  of 
the  king  our  lord,  and  lords  of  parliament,  ever  shall  be,  ruled 
or  governed  by  the  civil  law, — PmrL  fVesimonast.  Feb.  3, 1379. 

t  It  might  perhaps  be  shewn,  if  it  belonged  to  the  subjeei; 
that  the  liberty  of  thinking  in  religious  matters,  which  has  at  all 
times  remarkably  prevailed  in  England,  is  derived  firom  nearly 
the  saoM  causes  as  iu  political  liberty :  both  perhaps  are  owing 
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Thk  opposition  was  carried  so  far^  that  For- 
tesGue^  chief  justice  of  the  King's  Be^ch^  and  af* 
terwards  chancellor,  under  Henry  VI.  wrote  a 
book  entitled  De  Laudibus  Legum  Anglw^  in 
which  he  proposes  to  demonstrate  the  superiority 
of  the  English  laws  over  the  civil ;  and,  that  no- 
thing might  be  wanting  in  his  arguments  on  this 
subject,  he  gives  them  the  advantage  of  a  superior 
antiquity,  and  traces  their  origin  to  a  period  much 
anterior  to  the  foundation  of  Rome. 

This  spirit  has  been  preserved  even  tq  much 
more  modern  times ;  and  when  we  peruse  the 
many  paragraphs  which  judge  Hale  has  written 
in  his  History  of  the  Common  Law,  to  prove^ 
that,  in  the  few  cases  in  which  the  civil  law  is 
admitted  in  England,  it  can  have  no  power  by 

to  this,  that  the  same  ineo,  whose  interest  it  is  io  other  countries 
that  the  people  should  be  iaflueiiced  by  prejudices  of  a  political 
or  religious  kind^  have  been  in  England  forced  to  inform  and 
nnite  with  them.  I  shall  here  take  occasion  to  observe*  in  an- 
swer to  the  reproach  made  to  the  finglisb*  by  president  Henault, 
in  his  much  esteemed  Chronological  History  of  France*  that  the 
frequent  changes  of  religion  which  have  taken  place  in  EngUod 
do  not  argue  any  servile  disposition  in  the  people ;  they  only 
prove  the  equilibrium  between  the  then  existing  sects:  there 
was  none  but  what  might  become  the  prevailing  one*  whenever 
the  sovereign  thought  proper  to  declare  for  it ;  and  it  was  not 
England*  as  people  may  think  at  first  sight — it  was  only  its  go- 
vernment wbich  ohanged  its  ftUgion. 
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virtue  of  any  deference  due  to  the  orders  of  Jus- 
tinian ( a  truth  which  certainly  had  no  need  ol 
proof),  we  plainly  see  that  this  chief  justice,  who 
^as  also  4  very  great  lawyer,  had,  in  this  respect; 
fetained  somewhat  of  the  beat  of  party. 

Even  at  present  the  English  lawyers  attribute 
die  liberty  they  enjoy,  and  of  which  other  nations 
are  deprived,  to  their  having  rejected,  while  those 
nations  have  admitted,  the  Roman  law  ;  which  iiiT 
mistaking  the  effect  for  the  cause,  ft  is  not  be* 
cause  the  English  have  rejected  the  Roman  law« 
that  they  are  free ;  but  it  is  because  they  were 
free  (or  at  least,  because  there  existed,  among 
them,  causes  which  were,  in  process  of  time,  to 
make  them  so,)  that  they  have  been  able  to  rejeoi 
the  Roman  laws.  But  even  though  they  had  ad« 
mitted  those  laws,  these  same  circumstances,  that 
have  enabled  them  to  reject  the  whole,  would 
have  likewise  enabled  them  to  reject  those  parte 
which  might  not  have  suited  them;  and  they 
would  have  seen,  that  it  is  very  possible  to  receive 
the  decisions  of  the  civil  law  on  the  subject  of  the 
sermtutes  urhaiuB  et  rustiae^  without  adopting  its 
principles  with  respect  to  the  power  of  the  em- 
perors** 

*  What  particularly   frightens  the  Eoglish  lawyers,  is  L.  i. 
Lib.  I.  Tit.  4.  Dig. — Quod  prineipi  placuerit  iegis  kabetvi' 
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•  Of  thui  tile  republic  of  Holland,  where  the  oMl 
lew  is  adopted,  would  afford  a  proof,  if  there  werd 
Bot  the  still  more  striking  one  of  the  emperor  of 
Oermany,  who,  though,  in  the  opinion  of  his  peo^ 
pie,  he  is  the  successor  to  the  very  throne  of  the 
CmsarSf  has  not,  by  a  great  deal,  bo  much  power 
as  a  king  of  England ;  and  the  reading  of  the  se« 
▼eral  treaties  which  dei>rive  him  of  the  power  of 
nominating  the  principal  officers  of  the  empire^ 
sufficiently  shows  that  a  spirit  of  unlimited  sub* 
mission  to  monarchical  power  is  no  necessary 
consequence  of  the  admission  of  the  Roman  civil 
law« 

The  lawB  therefore  that  have  taken  jdace  in 
England,  are  what  they  call  the  unwritten  law 
(also  termed  the  common  law)^  and  the  statute 
law. 

. .  The  unwritten  law  is  thus  called,  not  because  it 
is  only  transmitted  by  tradition  from  generation 
to  generation,  but  because  it  is  not  founded  on  any 
known,  act  of  the  legislature.  It  receives  its  force 
from  immemorial  custom,  and,  for  the  most  part 
derives  its  origin  from  acts  of  parliament  enacted 
in  the  times  which  immediately  followed  the 
Conquest  (  particularly  those  anterior  to  the  time 
of  Richard  the  t'irst),  the  originals  of  which  are 
lost. 

The  principal  objects  settled  by  the  commim 
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law,  are  the  rales  of  deaoent,  the  different  methods 
of  acqairing  property,  the  various  forms  required 
for  rendering  contracts  valid  ;  in  all  which  pointe 
it  differs,  more  or  less,  from  the  civil  law*  Thus, 
by  the  common  law,  lands  descend  to  the  eldest 
ion,  to  the  exclusion  of  all  his  brothers  and  sis* 
iers ;  whereas,  by  the  civil  law^  they  are  equally 
divided  among  the  children :  by  the  common  law 
property  is  transferred  by  writing ;  but  by  the 
eivil  law,  tradition  (  or  actual  delivery  )  is  more- 
over requisite,  &c. 

The  source,  from  which  the  decisions  of  the 
common  law  are  drawn,  is  what  is  called  /w*iPte« 
ritorum  memaria  eventarumy  and  is  found  in  the 
collection  of  judgements  that  have  been  passed 
from  time  immemorial,  and  which,  as  well  as  the 
proceedings  relative  to  them,  are  carefully  pre* 
served  under  the  title  of  records.  In  order  that 
the  principles  ^tablished  by  such  a  series  of  judges 
ments  may.  fa^  known,  extracts  from  them  are, 
from  time  to.  time^  published  under  the  name  of 
reports ;  aqd  thcw  reports  reach,  by  a  regular  se- 
nea,  so  iar  back  as  the  reign  of  Edward  the  Se« 
cond  inclusively* 

Besides  this  collection,  which  is  pretty  volumi- 
nous,  there  are  also  sOBie  ancient  writers  ^of  great 
authority  among  lawyers  ;  such  as  Glanvil,  who 
flourished  m  the  reign  of  Henry  the  Second-^ 
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BracUm,  who  wtote  under  Henry  the  Third.— 
Fletay  and  LytleUon.  Among  more  modem  au-* 
thorsy  is  Sir  Edward  Coke,  lord  chief  justice  of 
the  King's  Bench,  under  James  the  First,  who  has 
written  four  Books  of  Institutes,  and  is  at  present 
the  oracle  of  the  common  law. 
^  The  common  law  moreover  comprehends  some 
particular  customs^  which  are  fragments  of  the  an- 
cient Saxon  laws,  escaped  from  the  disaster  of  the 
Conquest ;  such  as  that  called  OaveUkind,  in  the 
county  of  Kent^  by  which  lands  are  divided  equal- 
ly between  or  among  the  sons ;  and  that  called 
Borough  EngUsh^  by  which,  in  some  particular 
districts,  lands  descend  to  the  youngest  son. 

The  civil  law,  in  the  few  instances  where  it  is 
admitted,  is  likewise  comprehended  under  the  un- 
written law,  because  it  is  of  force  only  so  iar  as  it 
has  been  authorised  by  immemorial  custom.  Some 
of  its  pirinciples  are  followed  in  the  ecclesiastical 
courts,  in  the  courts  of  admiralty,  and  in  the 
courts  of  the  two  universities  ;  but  it  is  there  no- 
thing, more  than  lex  sub  lege  graviori;  and  these 
different  courts  must  conform  to  acts  of  parlia- 
ment, and  to  the  sense  given  to  them  by  the  courts 
of  common  law  ;  being  moreover  subjected  to  the 
control  of  the  latter. 

Lastly,  the  written  law  is  the  collection  of  the 
various  acts.of  jgfanUatnent,  the  originals  of  wfaioK 
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are  carefully  preserved,  especially  amoe  the  ro^ 
of  Edward  the  Third.  Without  entering  into  the 
distipotions  made  by  lawyers  with  respeot  to 
them — such  as  public  and  private  acts^  declaratory 
acts,  or  such  as  are  made  to  extend  or  restrain  the 
common  law^  ^Cr— -it  will  be  sufficient  to  observe, 
that  being  the  result  of  the  united  wills  of  the  three 
constituent  parts  of  the  legislature,  they,  in  all 
cases,  supersede  both  the  common  law  and  all 
former  statutes  ;  and  the  judges  must  take  cogni- 
zance of  them,  and  decide  in  conformity  to  them, 
even  though  they  had  not  been  alleged  by  the 
parties*. 

The  different  courts  for  the  administration  of 
justice,  in  England,  are, 

I.  The  Court  of  Common  Pleas.  It  formerly 
m^e  a  part  of  the  aula  regis  ^  the  king's  hall  or 
court) ;  but  as  the  latter*was  bound  by  its  institii- 
tion  always  to  follow  the  person  of  the  king,  and 
private  individuals  experienced  great  difficulties 
in  obtaining  relief  from  a  court  that  was  ambula- 
tory, and  always  in  motion,  it  was  made  one  of 
the  articles  of  the  Great  Charter,  that  the  Court 
of  Common  Pleas  should  tbenceforwards  be  held 
in  a  fixed  place^ ;  and  since  that  time  it  has  been 

*  Unless  they  be  private  acts. 

t  Cotnnmnta  placita  non  sequantur  curiam  fkoHram,  sed  tene- 
tmtm  in  0lupi0  hcQ  ^trto.  Magna  CimrtSi  cap;  17. 
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fleated  at  Weitmiiister.  It  is  composed  of  a  lord 
chief  justice,  and  three  other  judges;  and  appeab 
from  its  judg^ements,  usually  called  writs  of  erratf 
are  brought  before  the  Court  of  King's  Bench. 

I I.  The  Court  of  Exchequer.  It  was  originally 
established  to  determine  those  causes  in  which  the 
king,  or  his  servants,  or  aocomptants,  were  con« 
oemed^  and  has  gradually  become  open  to  all  per* 
sons.  The  confining  the  power  of  this  court  to 
the  above  class  of  persons  is  therefore  now  a  mere 
fiction ;  only  a  man  must,  for  form's  sake,  set 
forth  in  his  declaration  that  he  is  debtor  to  the 
kiDg>  whether  he  be  so  or  no.  This  court  is  com- 
posed of  the  chief  baron  of  the  Exchequer,  and 
three  other  judges. 

III.  The  Court  of  King's  Bench  forms  that 
part  of  the  Aula  Regis  which  continued  to  sub* 
list  after  the  dismembering  of  the  Common  Pleas. 
Tbb  court  enjoys  the  most  extensive  authority  of 
all  other  courts  :  it  has  the  superintendence  over 
all  corporations,  and  keeps  the  various  jurisdictions 
in  the  kingdom  within  their  respective  bounds^ 
It  takes  cognizance^  according  to  the  end  of  its 
original  institution,  of  all  criminal  causes,  and  even 
of  many  causes  merely  civil.  It  is  composed  of 
the  lord  chief  justice  and  three  other  judges.  Writs 
of  error  against  the  judgements  passed  in  this 
omti  ia  eiiil  natters  are  brought  before  the  Court 
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of  the  Exchequer  Chamber ;  or,  hv  moat  CMesi^  \>^ 
lore  tbe  House  of  Peers. 

IV.  The  Court  of  the  Excbe<|tter  ChamWi^v 
When  this  court  is  fojsmed  by  the  four  barons,  or 
judges  of  the  Exchequer^  together  with  the  chan- 
cellor and  treasurer  of  .the  same,  it  sits  as  a  court 
of  eqmty.  When  it  is  fcH^med  by  the  twelve 
judges,  to  whom  sometimes  the  lord  chaDcellor  ie 
joined,  its  office  is  to  deliberate,  when  properly 
referred  and  applied  to,  and  give  an  opinion  on 
important  and  difficult  causes,  before  judgements 
are  passed  upon  them  in  those  courts  where  the 
causes  are  depending. 


<■  ■  ^  "I      I  J 
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CHAR  X. 

ON  THE  I#AW  THAT  IS  OBSERVED  IN  ENGLAND,   IN 
REGARD  TO  CIVIL  MATTERS. 


V/ONCERNING  the  manner  in  which  justice  is 
administered  in  England,  m  civil  matiera,  and  the 
kind  of  law  that  obtains  in  that  respect,  the*  fol- 
lowing observations  may  be  made. 

The  beginning  of  a  civil  process  ip  England^ 
or  the  first  step  usually  taken  in  Winging  an  acr 
tion,  is  the  seizing,  by  public  authority,  the  person 
against  whom  that  action  is  brought.  This  is  done 
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with  a  view  to  secure  such  person's  appearance 
before  a  judge^  or  at  least  make  him  give  svreties 
for  that  purpose.  In  most  of  the  countries  of 
Europe,  where  the  forms,  introduced  into  the 
Roman  civil  law  in  the  reigns  of  the  later  em- 
perors, have  been  imitated,  a  different  method  has 
been  adopted  to  procure  a  man's  appearance  be- 
fore tt^  court  of  justice.  The  usual  praetice  is  to 
have  the  person  sued,^  summoned  to  appear  before 
the  court,  by  a  publio  oflScer  belonging  to  it,  a 
week  before-hand  :  if  no  regard  is  paid  to  such 
summons  twice  repeated,  the  plaintiff  (  or  his  at- 
torney )  is  admitted  to  make  before  the  court  a 
formal  reading  of  his  demand,  which  is  then 
granted  to  him,  and  he  may  proceed  to  execu- 
tion*. 

In  this  mode  of  proceeding,  it  is  taken  for 
granted,  that  a  person  who  declines  to  appear  be- 
fore a  judge,  to  answer  the  demand  of  another, 
after  being  properly  summoned,  acknowledges  the 
justice  of  such  demand ;  and  this  supposition  is 
very  just  and  rational.  However,  the  above- 
inen^foned  practice  of  securing  before -hand  the 

*  A  person  against  whom  a  judgement  of  this  kind  has  been 
parsed  (which  they  call  in  France  unjugement  par  difaut)  may 
easily  obtain  relief ;  but  as  he  now  in  his  turn  becomes  in  a 
manner  the  plaintiff,  his  deserting  the  cause,  in  this  second 
stage  of  it,  would  leave  him  without  remedy.  < 
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\M)dy  of  a  person  siied^  though  not  so  mild  in  its 
execiition  as  that  just  now  described,  nor  even  more 
effectual,  appears  more  obvious,  and  is  more  rea- 
dily adopted,  in  those  times  when  courts  of  law 
begin  to  be  formed  in  a  nation,  and  rules  of  dis- 
tributive justice  to  be  established  ;  and  it  is,  very 
likely,  followed  in  England  as  a  continuation  of 
the  methods  that  were  adopted  when  the  English 
law£^  were  yet  in  their  infancy. 

In  the  times  we  mention,  when  laws  begin  to 
be  formed  in  a  country,  the  administration  of  jus- 
tice between  individuals  is  copamonly  lodged  in 
the  same  hands  which  are  intrusted  with  the  pub- 
lic and  military  authority  of  the  state.  Judges, 
invested  with  a  power  of  this  kind,  like  to  carry 
on  their  operations  with  a  high  hand  :  they  con- 
sider the  refusal  of  a  man  to  appear  before  them, 
not  as  being  barely  an  expedient  to  avoid  doing 
that  which  is  just,  bat  as  a  contempt  of  their  au- 
thority :  they  of  course  look  upon  themselves  as 
bound  to  vindicate  it;  aud  a  writ  of  capicts  is 
speedily  issued  to  apprehend  the  refractory  de- 
fendant. A  preliminary  writ  or  order  of  this  kind 
becomes  in  time  the  first  regular  step  of  a  law- 
suit ;  and  hence  it  seems  to  have  happened,  that, 
in  the  English  courts  of  law,  if  I  am  rightly  in- 
formed, a  writ  of  capias  is  either  issued  before  the 
original  writ  itself  (which  contains  the  summons 
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^f  the  plamtilF,  and  a  formal  delmeation  of  iM 
oase),  or  is  joined  to  mch  writ^  by  means  ef  an 
ae  etiam  capias j  and  is  served  along^  with  it. 

Ixi  Rome,  where  the  ^istribntion  of  civil  justice 
was  at  first  lodged  in  the  hands  of  the  kings,  and 
icfterwards  of  the  consuls,  the  method  of  seizing 
the  person  of  a  man  against  whom  a  demand  of 
any  Jtiod  was  preferred,  previously  to  any  judge« 
ment  being  passed  against  him, '  was  likewise 
adopted,  and  continued  to  be  followed  after  the 
institution  of  the  prsetor^s  court,  to  whom  the  civil 
branch  of  the  power  of  the  consuls  was  afterwards 
delegated  ;  and  it  lasted  to  very  late  times  ;  that 
IS,  to  the  times  when  those  capital  alterations  were 
made  in  the  Roman  civil  law,  during  the  reigns  of 
the  later  emperors,  which  gave  it  the  form  it  now 
has  in  those  codes  or  coHections  of  which  we  are 
in  possession. 

A  very  singular  degree  of  violence  even  took 
place  in  Rome,  in  the  method  used  to  secure  the 
persons  of  those  against  whom  a  legal  demand 
Was  preferred.  In  England,  the  way  to  seize  a 
itaan  under  such  6ircumsftances,  is  by  means  of  a 
public  officer,  supplied  with  a  writ  or  order  for 
that  purpose,  supposed  to  be  directed  to  him  (  or 
to  the  shertfF  hisT  employer)  froto  the  king  himself. 
But,  in  Rome,  every  one  became  a  kind  of  public 
officer  in  his  own*  cause,  to  assert  the  preQtor's 
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prerogatite;  and,  withont  any  ortensiUe  legal 
Kcense  or  badge  of  public  authority,  had  a  right 
to  seize  by  force  the  person  of  Ins  opponent, 
wherever  he  met  him.  The  practice  was,  that 
the  plaintiff  first  summoned  the  person  sued  with 
a  loud  voice,  to  follow  Hm  before  the  court  of 
the  praetor*.  When  the  defendant  refused  to 
obey  such  summons,  the  plaintiff,  by  means  of  the 
words  licet  anfestart  ?  requested  the  by-standers 
to  be  witnesses  of  the  fact ;  as  a  remembrance  of 
which,  he  touched  the  ears  of  each  of  them :  and 
then  proceeded  to  seize  his  opponent,  by  throwing 
his  arms  round  his  neck  (  obtorto  collo  ),  thus  en- 
deavouring to  drag  him  before  theprcetor.  When 
the  person  sued  was,  through  age  or  sickness,  dis- 
abled from  following  the  plaintiff,  the  latter  was 
directed  by  the  law  of  the  Twelve  Tables  to  sup- 
ply Aim  with  a  horse  (Jumentum  datd). 

The  above  method  of  proceeding  was  however 
in  after-times  mitigated,  though  very  late  and 
slowly.  In  the  first  place,  it  became  unlawful  to 
seize  a  man  in  his  own  house,  as  it  was  the  abode 
of  his  domestic  gods.  Women  of  good  fomily 
were  in  time  protected  from  the  severity  of  the 
above  custom,  and  they  could  no  longer  be  drag- 
ged by  force  before  the  tribunal  of  1;^e  prtetor; 

*  Ad  tribunal  $equer€,  iMjmambula. 
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The  method  of  placing  a  sick  or  aged  person  by 
force  upon  a  horse  seems  to  have  been  abolished 
during  the  later  times  of  the  republic.  Emanci- 
pated sons^  and  freed  slaves,  were  afterwards  re- 
strained from  summoning  their  parents,  or  late 
masters,  without  having  expressly  obtained  the 
preetor's  leave,  under  the  penalty  of  fifty  pieces  of 
gold.  However,  so  late  as  the  time  of  Pliny,  the 
old  mode  of  summoning,  or  carrying  by  force, 
before  a  judge,  continued  in  general  to  subsist ; 
though,  in  the  time  of  Ulpian,  the  necessity  of  ex- 
pressly obtaining  the  praetor's  leave  was  extended 
to  all  oases  and  persons ;  and,  in  Constantine's 
reign,  the  method  began  to  be  established  of  hav- 
ing the  legal  summons  served  only  by  means  of  a 
public  officer  appointed  for  that  purpose.  After 
that  time,  other  changes  in  the  former  law  were 
introduced,  from  which  the  mode  of  proceeding 
now  used  on  the  continent  of  Europe  has  been 
borrowed. 

In  England  likewise,  some  changes,  we  may 
observe,  have  been  wrought  in  the  law  and  prac- 
tice concerning  the  arrests  of  sued  persons,  though 
as  slowly  and  late  as  those  effected  in  the  Roman 
republic  or  empire,  if  not  more  so  ;  which  evinces 
the  great  impediments  of  various  kinds  that  ob- 
struct the  improvement  of  laws  in  every  nation. 
So  late  as  the  reign  of  king  George  the  First,  an 
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ftCt  was.  passed  to  prohibit  the  practice  of  previoiui 
personal  arrest,  in  cases  of  demands  under  two 
pounds  sterling ;  and  since  that  time^  those  courts, 
justly  called  of  Conscience,  have  been  established, 
in  which  such  demands  are  to  be  summarily  de- 
cided, and  simple  summons,  without  arrest,  can 
only  be  used.  A  bill  Airas  afterwards  enacted  * 
(  on  the  motion  of  lord  Beauchamp,  whose  name 
deserves  to  be  recorded, )  by  which  the  prohibi- 
tion of  arrest  was  extended  to  all  cases  of  debt 
under  ten  pounds  sterling ;  a  bill,  the  passing  of 
which  was  of  twenty,  or  even  a  hundred  times 
.more  real  importance  than  the  rise  or  fall  of  a  fa- 
vourite, or  a  minister,  though  it  has,  perhaps, 
been  honoured  with  a  less  degree  of  attention  by 
the  public. 

Other  peculiarities  of  the  English  civil  law,  are 
the  great  refinements,  formalities,  and  strictness,  * 
that  prevail  in  it.  Concerning  such  refinements, 
which  are  rather  imperfections,  the  same  observa^ 
tion  may  be  made  that  has  been  introduced  above, 
in  regard  to  the  mode  and  frequency  of  civil  arrest 
in  England  ;  which  is,  that  they  are  continuations 
of  methods  adopted  when  the  Ekiglish  law  began 
to  be  for^ied,  and  are  the  consequences  of  the  si* 
tuation  in^  which  the  English  placed  themselves 

*  In  1779. 
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when  they  rejected  the  ready-made  code  of  the 
Roman  civil  law^  and  rather  chose  to  become 
their  own  law-makers,  and  raise  from  the  grornid 
the  structure  ct  their  own  national  civil  code ; 
which  code^  it  may  be  observed,  is  as  yet  in  the 
first  stage  of  its  formation,  as  the  Roman  law  it- 
self was  during  the  times  of  the  republic,  and  in 
the  reigns  of  the  first  emperors. 

The  time  at  which  the  power  of  administering 
justice  to  individuals  hocomes  separated  from  the 
military  power  (  an  event  whidi  happens  sooner 
or  later  in  different  countries),  is  the  real  aera  of 
the  origin  of  a  regular  system  of  laws  in  a  nation. 
Judges  being  now  deprived  of  the  power  of  the 
sword,  or  (  which  amounts  to  the  same  )  being 
obliged  to  borrow  that  power  from  other  pwsons, 
endeavour  to  find  their  resources  within  their  own 
courts,  and,  if  possible,  to  obtain  submission  to 
their  decrees  from  the  great  regularity  of  their 
proceedings,  and  the  reputation  of  the  impartiali- 
ty of  their  decisions.  At  the  same  time  also  law-- 
yers  begin  to  crowd  in  numbers  to  courtSi  which 
it  is  no  Icmger  dangerous  to  approach,  and  add 
their  refinements  to  the  rules  already  set  down 
either  by  the  legislature  or  the  judges  As  the 
empk^ng  of  them,  especially  in  the  beginning,  is 
matter  of  choice,  and  they  fear,  that,  if  bare  com- 
mon-sense were  thought  sufficient  to  conduct  a 
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law-suit,  every  body  might  imagine  he  knows  i(s 
much  as  they  do,  they  contrive  difficulties  to  make 
their  assistance  needful.  As  the  true  science  c^ 
the  law,  which  is  no  other  than  the  knowledge  of 
a  long  series  of  former  rules  and  precedents,  can- 
not as  yet  exist,  they  endeavour  to  create  an  ar- 
tificial one  to  recommend  themselves  by.  Formal 
distinctions  and  definitions  are  invented  to  express 
the,  difierent  kinds  of  claims  that  men  may  set  up 
against  one  another ;  in  which  almost  the  same 
nicety  is  displayed  as  that  used  by  philosophers  in 
classing  the  different  subjects,  or  kinyrdoms  of  na- 
tural history.  Settled  forms  of  words,  under  the 
name  of  writs,  or  the  like,  are  devised  to  set  forth 
those  claims ;  and,  like  introductory  passes,,  serve 
to  usher  claimants  into  the  temple  of  justice.  For 
fear  their  clients  should  desert  them  after  their 
first  introduction,  like  a  sick  man  who  rests  con* 
tented  with  a  single  visit  of  the  physician,  law- 
yers contrive  other  ceremonies  and  technical 
forms  for  the  farther  conduct  of  the  process  and 
the  pleadings;  and,  in  order  still  more  safely  to 
bind  their  clients  to  their  dominion,  they  at  length 
make  every  error  relating  to  their  professional  re- 
gulations, whether  it  be  a  misnomer,  a  mispleadings 
or  the  like  transgression,  to  be  of  as  fatal  a  con- 
sequence as  a  failure  against  the  laws  of  strict 
justice..    Upon  the  foundation  of  the  above-men* 
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tioDed  definitions  and  metaphysical  distinetiom  of 
tases  and  actions,  a  number  of  strict  rules  of  law 
are  moreover  raised,  with  which  none  can  be  ac- 
quainted but  such  as  are  complete  masters  of  thos^ 
distinctions  and  definitions. 

.  To  a  person  who  in  a  posterior  age  observes 
for  the  first  time  such  refinements  in  the  distri* 
bution  of  justice,  they  appear  very  strange,  and 
even  ridiculous.  Yet,  it  must  be  confessed,  that 
during  the  times  of  the  first  institution  of  magis« 
tracies  and  courts  of  a  civil  nature,  ceremonies 
and  formalities  of  diflferent  kinds  are  very  useful 
to  procure  to  such  courts  both  the  confidence  of 
those  persons  who  are  brought  before  them,  and 
the  respect  of  the  public  at  large ;  and  they  there- 
by become  actual  substitutes  for  military  foro^, 
which,  till  then,  had  been  the  chief  support  of 
judges.  Those  same  fc^ms  and  professional  regu- 
lations are  moreover  useful  to  give  uniformity  to 
the  proceedings  of  the  lawyers  and  of  the  courts 
of  law,  and  to  ensure  constancy  and  steadiness  to 
the  rules  which  they  set  down  among  themselves. 
And  if  the  whole  system  of  the  refinements  we 
mention  continue  to  subsist  in  very  remote  ages^ 
it  is  in  a  great  measure  owing  (  not  to  mention 
other  causes  )  to  their  having  so  coalesced  with 
the  essential  parts  of  the  law  as  to  make  danger^ 
or  at  least  great  dijfficulties^  be  apprehended  from 
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a  separation  ;  and  they  may^  in  that  respect^  be 
compared  with  a  scaffolding  used  in  the  raising  of 
a  house,  which,  though  only  intended  to  set  the 
materials  and  support  the  builders,  happens  to  be 
suffered  for  a  long  time  afterwards  to  standi  be* 
cause  it  is  thought  the  removal  of  it  might  endan- 
ger the  building. 

Very  singular  law  formalities  and  refined  prao* 
tices,  of  the  kind  here  alluded  to,  had  been  con- 
trived by  the  first  jurisconsults  in  Rome,  with  a 
view  to  amplify  the  rules  set  down  in  the  laws  of 
the  Twelve  Tables;  which  being  few,  and  en« 
graven  on  brass,  every  body  could  know  as  well 
as  they  :  it  even  was  a  general  custom  to  give 
those  laws  to  children  to  learn,  as  we  are  inform* 
ed  by  Cicero. 

Very  accurate  definitions,  as  well  as  distinct 
branches  of  cases  and  actions,  were  contrived  by 
the  first  Roman  jurisconsults  ;  and  when  a  man 
had  once  made  his  election  of  that  peculiar  kind 
of  action  by  which  he  chose  to  pursue  his  claim, 
it  became  out  of  his  power  to  alter  it.  Settled 
forms  of  words,  called  acliones  legis,  were  more- 
over contrived,  which  men  must  absolutely  use 
to  set  forth  their  demands.  The  party  himself 
was  to  recite  the  appointed  words  before  the 
preetor ;  and  should  he  unfortunately  happen  to 
miss  or  add  a  single  word,  so  as  to  seem  to  alter 
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bis  real  case  or  demand,  he  lost  his  suit  thereby. 
To  this  an  allusion  is  made  by  Cicero,  when  he 
says,  ^  We  have  a  civil  law  so  constituted,  that 
^'  a  man  becomes  non-suited,  who  has  not  pro- 
'^  oeeded  in  the  manner  he  should  have  done.*  " 
An  observation  of  the  like  nature  is  also  to  be 
found  in  Quintilian,  whose  expressions  on  the  sub- 
ject are  as  follow: — "  There  is  besides  another 
^^  danger ;  for  if  but  one  word  has  been  mistaken, 
"  we  are  to  be  considered  as  having  failed  in  every 
^*  point  of  our  suitf ."  Similar  solemnities  and 
appropriated  forms  of  words  were  moreover  ne- 
cessary to  introduce  the  reciprocal  answers  and 
replies  of  the  parties,  to  require  and  accept  sure- 
ties, to  produce  witnesses,  &e. 

Of  the  above  actiones  legis^  the  Roman  juris- 
consults and  pontiffs  had  carefully  kept  the  ex- 
clusive knowledge  to  themselves,  as  well  as  of 
those  days  on  which  religion  did  not  allow  courts 
of  law  to  sit$.  Cn.  Flavius,  secretary  to  Appius 
Claudius,  having  happened  to  divulge  the  secret 

*  Ita  Jus  civile  habemus  con$titutum,  ut  catisd  cadat  is  qui 
non  quemadmodum  oportet  egerit,  De  Invent.  II.  19. 

t  Est  etiam  periculosum,  quum,  si  uno  verba  sit  erratum^ 
totd  causd  cecidisse  videamur,  Inst.  Orat.  III.  8.  Vil.  3, 

X  Dies  fasti  et  nefasti. 
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of  those  momentous  forms  (  an  act  for  which  he 
was  afterwards  preferred  by  the  people)  juriscon* 
sults  contrived  fresh  ones,  which  they  began  to 
keep  written  with  secret  cyphers  :  but  a  member 
of  their  own  body  again  betrayed  them^  and  the 
new  collection  which  he  published  was  called  Jug 
jSElianumy  from  his  name  (  Sex.  iSllius  ),  in  the 
same  manner  as  the  former  collection  had  been 
called  Jus  Flavianum.  However,  it  does  not 
seem  that  the  influence  of  lawyers  became  much 
abridged  by  those  two  collections :  besides  written 
information  of  that  sort,  practice  is  also  necessary  : 
and  the  public  collections  we  mention,  like  the 
many  books  that  have  been  published  on  the  Eng- 
lish law,  could  hardly  enable  a  man  to  become  a 
lawyer,  at  least  sufficiently  so  as  to  conduct  a 
law-suit  f . 

Modern    civilians    have    been   at  uncommon 
pains  to  find  out  and  produce  the  ancient  /or- 

t  The  Roman  jurisconsults  had  extended  their  skill  to  objects 
of  voluntary  jurisdiction  as  well  as  to  those  of  contentious  juris- 
diction, and  bad  devised  peculiar  formalities,  forms  of  words^ 
distinctions,  and  definitions,  in  regard  to  obligations  between 
man  and  man,  stipulations,  donations,  spousals,  and  especially 
last  wills,  in  ail  which  they  had  displayed  surprising  nicety, 
refinement,  accuracy,  and  strictness.  The  English  lawyers  have 
not  bestowed  so  much  pains  on  the  objects  of  voluutanf  jntiB'^ 
diction,  nor  any  thing  like  it.^ 
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muliB  we  mention  ;  in  which  they  really  have  had 
great  success.  Old  comio  writers,  such  as  Plau- 
tus  and  Terence,  have  supplied  them  with  several ; 
the  settled  words,  for  instance,  used  to  claim  the 
property  of  a  slave,  frequently  occur  in  their 
works*. 

*  The  words  addressed  to  the  plaintiff,  by  the  person  sued, 
when  the  latter  made  his  appearance  on  the  day  for  which 
he  had  been  compelled  to  give  sureties,  were  as  follow,  and  are 
aUoded  to  by  Plaot.  Curcul.  I.  3.  v.  5.  <*  Where  art  thou 
«'  who  hast  obliged  me  to  give  sureties?  Where  art  thou 
**  who  summonedst  me  ?  Here  I  stand  before  thee :  do 
««  thyself  stand  before  me/'  To  which  the  plaintiff  made 
answer,  ''  Here  I  am,"  The  defendant  replied,  '^  What 
•'  dost  thou  say  ?  "  The  plaintiff  answered,  "  I  say  (Aio)  " 
— »and  then  followed  the  form  of  words  by  which  he  chose 
to  express  his  action  :  Uhi  tu  es,  qui  me  vadatuM  es  ?  Ubi  tu 
eSf  qui  me  citditi  f  Ecce  ego  me  tibi  sisto  ;  tu  contrm  et  ie  miki 
niite,  &€, 

If  the  action,  for  instance,  was  brought  on  account  of  goods 
stolen,  the  settled  penalty  ( or  damages  )  for  which  was  the 
restitution  of  twice  the  value,  the  words  to  be  used  were,  AIO 
decern  aureos  mihijurlo  tuo  abetse,  teque  eo  nomine  viginti  aureo$ 
mihi  dare  oportere.  For  work  done,  such  as  cleaning  of  clothes, 
&c.  Aid  te  mihi  iritici  modium,  de  quo  inter  nos  convenit  oh 
polita  vestimenta  tua,  dare  4^rtere,  For  recovering  the  value 
of  the  slave  killed  by  another  citizen  :  Aid  te  homines  meum 
ocddiste,  teque  mihi  quantum  ilie  hoc  anno  pluHmi  fuit  dare 
oportere.  For  damages  done  by  a  vicious  animal,  Aio  bovem  ' 
Mavii  9ervum  meum,  Stichum,  comu  petiiste  et  occidisse  eoqtte 
nomine  Mtevium,  gut  eervi  ^cstimationtm  pr^ttore,  out  bovem 
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Extremely  like  the  above  actiones  legis  are  the 
tvrits  used  in  the  English  courts  of  law.  Those 
writs  are  framed  for,  and  adapted  to,  every 
branch  or  denomination  of  actions^  snch  as  deti-' 
nuef  trespass^  action  upon  the  case,  accompt^  and 
covenant^  &c. ;  the  same  strictness  obtains  in  re- 
gard to  them  as  did  in  regard  to  the  Roman  far* 
mula  above-mentioned  :  there  is  the  same  danger 
in  misapplying  them,  or  in  failing  in  any  part  of 
them  :  and,  to  use  the  words  of  an  English  law* 
writer  on  the  subject,  *^  Writs  must  be  rightly 
^*  directed,  or  they  will  be  nought : — In  all  writs 
^^  care  must  be  had  that  they  be  laid  and  formed 

mihi  noxa  dare,  oportere  ;  or  Aio  urtum  MtBioii  tnihi  vulnu9 
mtuliase,  et  Mavium  quantum  aquius  melius  mihi  dare  opoT" 
tere,  SfC, 

It  may  be  observed,  that  the  particular  kind  of  remedy  which 
was  provided  by  the  law  for  the  case  before  the  court  was  ex« 
pressly  pointed  out  in  the  formula  used  by  a  plaintiff ;  and  in 
regard  to  this  no  mistake  was  to  be  made. — Thus,  in  the  last- 
quoted  formula,  the  words  quantum  aquius  meKus,  show  that 
the  praetor  was  to  appoint  inferior  judges  both  to  ascertain  the 
damage  done,  and  determine  finally  upon  the  case,  according  to 
the  direction  he  previously  gave  them  ;  these  words  being  ex- 
clusively appropriated  to  the  kind  of  actions  called  arhitrartte^ 
from  the  above-mentioned  judges  or  arbitrators.  In  actions 
brought  to  require  the  execution  of  conventions  that  had  no 
name,  the  convention  itself  was  expressed  in  the  formula ;  such 
is  that  which  is  recited  above,  relating  to  work  done  by  the 
plaintiil^  Scq. 
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<<  according  to  their  case^  and  so  pursued  in  the 
^'  process  thereof*." 

The  same  formality  likewise  prevails  in  the 
English  pleadings  and  conduct  of  the  process  as 
obtained  in  the  old  Roman  law  proceedings ; 
and  in  the  same  manner  as  the  Roman  juriscon* 
suits  had  their  actianis  posiulationes  et  editiones, 
their  in/iciaiiones^  exceptionesy  sponsiones,  repli^ 
catianesy  duplicationes^  ^c.  so  the  English  law- 
yers have  their  counts^  barSy  replications^  rejoin'* 
dersy  sur-rejoinders,  rebutters^  sur-rebuilers,  SfC. 
A  scrupulous  accuracy,  in  observing  certain  rules, 
is  moreover  necessAry  in  the  management  of  those 
pleadings:  the  following  are  the  words  of  an 
English  law-writer  on  the  subject :  '^  Though  the 
^^  art  of  pleading  was  in  its  nature  and  design 
^^  only  to  render  the  fact  plain  and  intelligible, 
^^  and  to  bring  the  matter  to  judgement  iiith  con- 
^*  venient  certainty,  it  began  to  degenerate  from 
'^  its  primitive  simplicity.  Pleaders,  yea  and 
^*  judges,  having  become  too  curious  in  that  re- 
^^  spect,  pleadings  at  length  ended  in  a  piece  of 
^*  nicety  and  curiosity,  by  which  the  miscarriage 
^^  of  many  a  cause,  upon  small  trivial  objections^ 
«^  has  been  occasionedf.'' 

^  Jacobus  Law  Dictionary.     See  Writ, 
t  Cuimiogham*8  Law  Dictionary.    See  Pleading$. 
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There  is,  however,  »  differeiwe  between  the 
Rom^n  acliones  legis^  and  the  English  wriU, 
which  is,  that  the  former  might  be  framed  when 
new  ones  were  necessary,  by  the  praetor  or  judge 
of  the  court,  or,  in  some  causes,  by  the  body  of 
the  jurisconsults  themselves,— whereas  writs j  when 
wanted  for  such  new  cases  as  may  offer,  can  only 
be  devised  by  a  distinct  judge  or  court,  exclusive- 
ly invested  with  such  powers,  viz»  the  High 
Court  of  Chancery*  The  issuing  of  writs  already 
existing,  for  the  different  cases  to  whici)  they 
belong,  is  also  expressly  reserved  to  this  court ; 
and  so  important  has  its  office  on  those  two 
points  been  deemed  by  lawyers,  th^t  it  has  been 
called,  by  way  of  eminence,  the  manufactory 
of  justice  (  offtcina  justitia  ).  Original  writs, 
besides,  when  once  framed,  are  not  at  any  time 
to  be  altered,  except  by  parliamentary  autho- 
rity*. 

*  Writs,  legally  is^ueH,  are  also  necessary  f6r  executing  the 
different  incidental  proceedings  that  may  take  place  in  the 
course  of  a  law-suit,  such  as  producing;  witnesses,  &c.  The 
names  given  to  the  different  kindft  of  writs  are  usually  derived 
from  the  first  Latin  words  by  which  the^  began  when  they 
were  written  in  Latin,  or  at  least  from  some  remarkable  word 
in  them,  which  gives  rise  to  expressions  sufficiently  uncoutb 
and  unintelligible.  Thus  a  pone  is  a  writ  issued  to  oblige  a 
person  in  certain  cases  to  give  sureties  ( pone  per  vadium^  and 
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Of  so  much  weight  in  the  English  law  are  these 
original  delineations  of  cases,  that  no  cause  is  suf- 
fered to  be  proceeded  upon,  unless  they  first 
appear  as  legal  introductors  to  it.  However  im- 
portant or  interesting  the  case,  the  judge,  till  he 
sees  the  writ  he  is  used  to,  or  at  least  a  writ 
issued  from  the  right  manufactory,  is  both  deaf 
and  dumb.  He  is  without  eyes  to  see  or  ears  to 
hear.  And,  when  a  case  of  a  new  kind  offers, 
for  which  there  is  yet  no  writ  in  being,  should  the 
lord  chancellor  and  masters  in  chancery  disagree 
in'  creating  one,  or  prove  unequal  to  the  arduous 
task,  the  great  national  council,  that  is,  parlia- 
ment itself,  is,  in  such  emergency,  expressly  ap- 
plied to  :  by  means  of  its  collected  wisdom,  the 
right  mystical  words  are  brought  together ;  the 
judge  is  restored  to  the  free  use  of  his  organs  of 
hearing  and  of  speech  ;  and  by  the  creation  of  a 
new  writ,  a  new  province  is  added  to  the  empire 
of  the  courts  of  law. 

In  fine,  those  precious  writs,  those   valuable 

$alvos  plegios).  A  writ  o^  subpoena  is  to  oblige  witnesses^  aod 
sometimes  other  classes  of  persons,  to  appear  before  a  court. 
An  action  of  qui  tarn  is  that  which  is  brought  to  sue  for  a  pro- 
portional share  of  a  fine  established  by  some  penal  statute,  by 
the  person  who  laid  an  information ;  the  words  in  the  writ 
being.  Qui  tarn  pro  domno  rege^  quam  pro  seipso  in  hac  parU 
sequitur,  <&c. 
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briefs  (brevid)  as  they  are  also  called  by  way  of 
emineDce,  which  are  the  elixir  and  quintessence 
of  the  law,  have  been  committed  to  the  special 
care  of  officers  appointed  for  that  purpose,  whose 
offices  derive  their  names  from  the  peculiar  instru- 
ments they  respectively  use  for  the  preservation 
of  the  deposit  with  which  they  are  intrusted  ;  the 
one  being  called  the  office  of  the  Hanaper,  and 
the  other  of  the  Small  Bag^. 

To  say  the  truth,  however,  the  creating  of  a 
new  writ,  upon  any  new  given  case,  is  matter  of 
greater  difficulty  than  the  generality  of  readers 
are  aware  of.  The  very  importctnce  which  is 
thought  to  be  in  those  professional  forms  of  words, 
renders  them  really  important.  As  every  thing 
without  them,  is  illegal  in  a  court  of  common 
law,  so  with  them  every  thing  becomes  l^gal  ; 
that  is  to  say,  they  empower  the  court  legally  to 
determine  upon  every  kind  of  suit  to  which  they 
are  made  to  serve  as  introductors.  The  creating 
of  a  new  writ,  therefore,  amounts,  in  its  conse- 
quences, to  the  framing  of  a  new  law,  and  a  law 

*  IJanaperium  et  Porta  Baga,  the  Hanapcr  Office,  and  tbe 
Petty-Bag  Office.  The  first  and  last  of  these  Latin  words,  it 
may  be  observed,  do  not  occur  in  Tully^s  works.  To  tbe  care 
of  the  Petty-Bag  Office  those  writs  are  trusted  in  which  the 
king^s  business  is  concerned  ;  and  to  the  Haoaper  Office  those 
which  relate  to  tbe  subject. 
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of  a  general  nature  too :  now  the  creating  of  such 
a  law,  on  the  first  appearance  of  a  new  case, 
which  law  is  afterwards  to  be  applied  to  all  such 
cases  as  may  be  similar  to  the  first,  is  really  mat- 
ter of  difficulty :  especially,  when  men  are  yet  in 
the  dark  as  to  the  best  kind  of  provision  to  be 
made  for  the  case  in  question,  or  even  when  it  is 
not,  perhaps,  yet  known  whether  it  be  proper  to 
make  any  provision  at  all.  The  framing  of  a  new 
writ,  under  such  circumstances,  is  a  measure  on 
which  lawyers  or  judges  will  not  very  willingly 
either  venture  of  themselves,  or  apply  to  the  legis- 
lature for  that  purpose. 

From  the  above-mentioned  real  difficult v  in 
creating  new  writs  on  one  hand,  and  the  absolute 
necessity  of  such  writs  in  the  courts  of  common 
law  on  the  other,  many  new  species  of  claims 
and  cases  (the  arising  of  which  is,  from  time  to 
time,  the  unavoidable  consequence  of  the  progress 
of  trade  and  civilization)  are  left  unprovided  for, 
and  remain  like  so  many  vacant  spaces  in  the 
law,  or  rather  like  so  many  inaccessible  spots, 
which  the  laws  in  being  cannot  reach  :  now  this  is 
a  great  imperfection  in  the  distribution  of  justice, 
which  should  be  open  to  every  individual,  and 
provide  remedies  for  every  kind  of  claim  which 
men  may  set  up  against  each  other. 

To  remedy  the  above  inconvenience,  or  rather 
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in  some  degree  to  palliate  it,  law  fictions  have 
been  resorted  to,  in  the  English  law^  by  which 
writs,  being  warped  from  their  actual  meaning, 
are  made  to  extend  to  cases  to  which  they  in  no 
shape  belong. 

Law  fictions  of  the  kind  we  n\^ention  were  not 
unknown  to  the  old  Roman  jurisconsults ;  and, 
as  an  instance  of  their  ingenuity  in  that  respect, 
may  be  mentioned  that  kind  of  action,  in  which 
a  daughter  was  called  a  son*.  Several  instances 
might  also  be  quoted  of  the  fictitious  use  of  writs 
in  rbe  English  courts  of  common  law.  A  very 
remarkable  expedient  of  that  sort  occurs  in  the 
method  generally  used  to  sue  for  the  payment  of 
certain  kinds  of  debt,  before  the  Court  of  Com- 
mon Pieas ;  such  ( if  I  mistake  not  )  as  a  salary 
for  work  done,  indemnity  for  fulfilling  orders  re- 
ceived, &c.  The  writ  issued  in  these  cases  is 
grounded  on  the  supposition,  that  the  person  sued 
has  trespassed  on  the  ground  of  the  plaintiff,  and 
broken,  by  force  of  arms,  through  his  fences  and 
inclosures  ;  and,  under  this  predicament,  the  de- 
fendant is  brought  before  the  court :  this  species 

*  From  the  above  instance  it  might  be  coDcluded  that  the 
Roman  jurisconsults  possessed  still  greater  power  than  the 
English  parliament ;  for  it  is  a  fundamental  principle  with  the 
English  lawyers,  that  parliament  can  do  every  thing,  except 
making  a  woman  a  man,  or  a  man  a  woman* 
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of  writ,  which  lawyers  have  found  of  most  con- 
venient use,  to  introduce  before  a  court  of  com- 
mon law  the  kinds  of  claim  we  mention,  is  called 
in  technical  language  a  clausum  /regit.  In  order 
to  bring  a  person  before  the  Court  of  King's 
Bench,  to  answer  demands  of  much  the  same  na- 
ture with  those  above,  a  writ  called  a  latitat^  is 
issued,  in  which  it  is  taken  for  granted  that  the 
defendant  insidiously  conceals  himself,^  and  is 
lurking  in  some  county,  different  from  that  in 
which  the  court  is  sitting  ;  the  expressions  used 
in  the  writ  being,  that  ^'  he  runs  up  and  down 
''  and  secretes  himself : "  though  no  such  fact  is 
seriously  meant  to  be  advanced  either  by  the  at- 
torney, or  the  party. 

The  same  principle  of  strict  adherence  to  cer« 
tain  forms  long  since  established,  has  also  caused 
lawyers  to  introduce  into  their  proceedings  ficti- 
tious names  of  persons,  who  are  supposed  to  dis- 
charge the  office  of  sureties ;  and  in  certain  cases, 
it  seems,  the  name  of  a  fictitious  person  is  intro* 
duced  in  a  writ  with  that  of  the  principal  defend-' 
ant,  as  being  joined  in  a  common  cause  with  him. 
Anottier  instance  of  the  same  high  regard  of  law- 
yers, and  judges  too,  for  certain  old  forms,  which 
makes  them  more  unwilling  to  depart  from  such 
forms  than  from  the  truth  itself  of  facts,  occurs 
in  the  above-mentioned  e:)cpedient  used  to  bring 
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ordinary  causes  before  the  Court  of  Exchequer, 
in  order  to  be  tried  there  at  common  law  ;  which 
is^  by  making  a  declaration  that  the  plaintiff  is  a 
king's  debtor,  though  neither  the  court,  nor  the 
plaintiff's  attorney,  lay  any  serious  stress  on  the 
assertion.* 


CHAP.  XI. 


THE  SUBJECT  CONTINUED.     THE  COURTIS  OF  EQUITY, 


JlxOWEVER,  there  are  limits  to  these  fictions 
and  subtilties  ;  and  the  remedies  of  the  law  can- 
not by  their  means  be  extended  to  all  cases  that 
may  arise,  unless  too  many  absurdities  are  suffer- 
ed to  be  accumulated ;  nay,  there  have  been  in- 

*  Another  instance  of  the  strict  adherence  of  the  English 
lawyers  to  their  old  established  forms,  in  preference  even  to  the 
truth  of  facts,  occurs  in  the  manner  of  executing  the  very  act 
mentioned  in  this  chapter,  passed  in  the  reign  of  George  I.  for 
preventino;  personal  arrest  for  debts  under  forty  shillings.  If 
the  defendant,  after  being  personally  served  with  a  copy  of  the 
process,  does  not  appear  on  the  appointed  days,  the  method  is 
to  suppose  that  he  has  actually  made  his  appearance,  and  the 
cause  is  proceeded  upon  according  to  this  supposition ;  fictitious 
names  of  bails  ajre  also  resorted  to. 
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stances  in  which  the  improper  application  of  writs, 
in  the  courts  of  law,  has  been  checked  by  autho* 
rity.  In  order  therefore  to  remedy  the  inconve* 
nienoes  we  mention — that  is,  in  order  to  extend 
the  administration  of  distributive  justice  to  all  pos- 
sible cases,  by  freeing  it  from  the  professional 
difficulties  that  have  gradually  grown  up  in  its 
^ay  —a  new  kind  of  courts  has  been  instituted  in 
England,  called  Courts  of  Equity. 

The  generality  of  people,  misled  by  the  word 
equity y  have  conceived  false  notions  of  the  office 
of  these  courts ;  and  it  seems  to  be  generally 
thought,  that  the  judges  who  sit  in  them  are  only 
to  follow  the  rules  of  natural  equity  ;  by  which 
people  seem  to  understand,  that,  in  a  court  of 
equity,  the  judge  may  follow  the  dictates  of  his 
own  private  feelings,  and  ground  his  decisions, 
as  he  thinks  proper,  on  the  peculiar  circumstances 
and  situation  of  those  persons  who  mal^e  their 
appearance  before  him.  Nay,  doctor  Johnson 
(  in  his  abridged  dictionary  )  gives  the  following 
definition  of  the  power  of  the  Court  of  Chancery, 
considered  as  a  court  of  equity  ;  ^^  The  chancellor 
^^  hath  power  to  moderate  and  temper  the  written 
^^  law,  and  subjecteth  himself  only  to  the  law  of 
nature  and  conscience : "  for  which  definition, 
dean  Swift,  and  Cowell,  who  was  a  lawyer,  are 
quoted  as  authorities.    Other  instaaces  might  b% 
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produced  of  lawyers  who  have  been  inaoeurate  in 
their  definitions  of  the  true  offices  of  the  judges  of 
equity.  And  the  above-named  doctor  himself  is 
on  no  subject  a  despicable  authority. 

Certainly  the  power  of  the  judges  of  equity 
cannot  be  to  alter,  by  their  own  private  power^ 
the  written  law,  that  is,  acts  of  parliament,  and 
thus  to  control  the  legislature.  Their  office  only 
consists,  as  will  be  proved  in  the  sequel,  in  pro- 
viding remedies  for  those  cases  for  which  the 
public  good  requires  that  remedies  should  be 
provided,  and  in  regard  to  which  the  courts  of 
common  law,  shackled  by  their  original  forms 
and  institutions,  cannot  procure  any  : — or,  in 
other  words,  the  courts  of  equity  have  a  power 
to  administer  justice  to  individuals,  unrestrained 
(  not  by  the  law,  but  )  by  the  professional  law 
difficulties  which  lawyers  have  from  time  to  time 
contrived  in  the  courts  of  common  law,  and  to 
which  the  judges  of  those  courts  have  given  their 
sanction. 

An  office  of  the  kind  here  mentioned  was  soon 
found  necessary  in  Rome,  for  reasons  of  the  same 
nature  with  those  above  delineated. .  For  it  is  re- 
markable enough,  that  the  body  of  English  law- 
yers,  by  refusing  admittance  to  the  code  of  Roman 
laws,  as  it  existed  in  the  latter  times  of  the  empire, 

have  only  subjected  themselves  to  the  same  diffi* 
S  . 
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cutties  under  which  the  old  Roman  jurisoonaults 
laboured^  during  the  time  they  were  raising  the 
itructare  of  those  same  laws.  And  it  may  also 
be  observed,  that  the  English  lawyers,  or  judges^ 
have  fallen  upon  much  the  same  expedients  as 
those  which  the  Roman  jurisconsults  and  praetors 
bad  adopted. 

This  office  of  a  judge  of  ^^ut'/y,  was,  in  time, 
assumed  by  the  praetor  in  Rome,  in  addition  to 
the  judicial  power  he  before  possessed*.  At  the 
beginning  of  the  year  for  which  he  had  been 
elected,  the  praetor  made  a  declaration  of  those 
remedies  for  new  difficult  cases,  which  he  had 
determined  to  afford  during  the  time  of  his  ma- 
gistracy ;  in  the  choice  of  which  he  was  no  doubt 
directed,  either  by  his  own  observations  (  while 
out  of  office  )  on  the  propriety  of  such  remedies, 
or  by  the  suggestions  of  experienced  lawyers  on 
the  subject.  This  declaration  Cedicturn)  the  prae^ 
tor  produced  in  albo,  as  the  expression  was.  Mo* 
dern  civilians  have  made  mauy  conjectures  on  the 
real  meaning  of  the  above  words ;  one  of  their 
suppositions,  which  is  as  likely  to  be  true  as  any 
other,  is,  that  the  heads  of  new  law  remedies  de- 

*  Tlie  praetor  thus  possessed  two  distinct  branches  of  judi- 
cial autliority,  in  the  same  manner  as  the  Court  of  Exchequer 
does  in  England^  which  occasionally  sits  as  a  court  of  common 
law,  and  a  court  of  equity. 
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vised  by  the  praBtor^  were  written  on  a  whitened 
wall  by  the  side  of  his  tribunal. 

Among  the  provisions  made  by  the  Roman 
praetors  in  their  capacity  of  judges  of  equity,  may 
be  mentioned  those  which  they  introduced  in  fa- 
vour of  emancipated  sons,  and  of  relatives  by  the 
women's  side  (jcognati),  in  regard  to  the  right  of 
inheriting.  Emancipated  sons  were  supposed^  by 
the  laws  of  the  Twelve  Tables^  to  have  ceased  to 
be  the  children  of  their  father,  and,  asi  a  dohse* 
quence,  a  legal  claim  was  denied  them  on  the 
paternal  inheritance  :  of  the  relatives  by  the  wo- 
men's side  no  notice  was  taken,  in  that  article  of 
the  same  laws  which  treated  of  the  right  of  suc- 
cession, mention  being  only  made  of  relatives  by 
the  men's  side  (^agnati}.  The  former  the  praetor 
admitted,  by  the  edict  unde  liberty  to  share  their 
father's  (  or  grandfather's  )  inheritance  with  their 
brothers ;  and  the  latter  he  put  in  possession  of 
the  patrimony  of  a  kinsman  deceased,  by  means 
of  the  edict  unde  cognati,  when  there  were  no 
relatives  by  the  men's  side.  These  two  kinds  of 
inheritance  were  not,  however,  called  Juereditasy 
but  only  honorum  possessio ;  these  words  being 
very  accurately  distinguished,  though  the  effect 
was  in  the  issue  exactly  the  same*. 

*  As  the  power  of  fathers,  at  Rome,  was  unbounded,  and 
lasted  as  long  as  their  life,  the  emancipating  of  sons  was  a  case 
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In  the  same  manner,  the  laws  of  the  Twelve 
Tables  had  provided  relief  only  for  cases  of  theft  ^ 
and  no  mention  was  made,  ia  them,  of  cases  of 
goods  taken  away  by  force  (  a  deed  which  was 
not  looked  upon  in  so  odious  a  light  at  Rome  as 
theft,  which  was  considered  as  the  peculiar  guilt 
of  slaves).  In  process  of  time  the  praetor  promised 
relief  to  such  persons  as  might  have  their  goods 
taken  from  them  by  open  force,  and  gave  them 
an  action  for  the  recovery  of  four  times  the  value. 
Against  those  who  had  committed  th^^  fact  with 

that  occurred  frequently  enough,  either  for  the  security  or  satis- 
faction of  tliose  who  engaged  in  any  undertaking  with  them. 
The  power  of  fathers  had  be^n  carried  so  far  by  the  laws  of 
Romulus,  confirmed  afterwards  by  those  of  the  Twelve  Tables, 
that  they  might  sell  their  sons  for  slaves  as  often  as  three  times, 
if,  after  the  first  or  second  sale,  they  happened  to  acquire  their 
liberty :  it  was  ouly  after  being  sold  for  the  third  time,  and 
then  becoming  again  free,  that  sons  could  be  entirely  released 
from  the  paternal  authority.  On  this  law-doctrine  was  founded 
the  peculiar  formality  of  emancipating  sons.  A  pair  of  scales, 
and  some  copper  coin,  were  first  brought ;  without  the  presence 
of  these  iitgredieuts,  the  whole  business  would  have  been  void ; 
and  the  father  then  made  a  formal  sale  of  his  son  to  a  person 
appointed  to  buy  him,  who  was  immediately  to  manumit  or 
free  him ;  these  sales  and  manumissions  were  repeated  three 
4inies.  Five  witnesses  were  to  be  present,  besides  a  man  to 
hold  the  scales  (libripem),  and  another  (antestatus)  occa- 
sionally to  remind  the  witnesses  to  be  attentive  to  the  business 
before  them. 
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an  evil  intention  Si  cui  dolo  male  bona  rapta  esse 
dicenlur,  et  in  quadruplum  judicium  dabo. 

Again,  neither  the  laws  of  the  Twelve  Tables^ 
nor  the  laws  made  afterwards  in  the  assemblies 
of  the  people,  had  provided  remedies  except  for 
very  few  cases  of  fraud.  Here  the  praetor  like« 
wise  interfered  in  his  capacity  of  judge  of  equity, 
though  so  very  late  as  the  time  of  Cicero ;  and 
promised  relief  to  defrauded  persons,  in  those 
cases  in  which  the  laws  in  being  afforded*  no 
action.  Qa^e  dolo  tnalo  facia  esse  dicentur,  si 
de  his  rebus  alia  actio  non  ,eritj  el  jttsta  causa 
esse  vidcbitur,  judicium  dabo*.  By  edicts  of 
the  sarne  nature,  praetors  in  process  of  time  gave 
relief  in  certain  cases  to  married  women^  and 

*  At  the  same  time  that  the  praetor  proffered  a  new  edict, 
he  also  made  public  those  peculiar  formulae  by  which  the  exe- 
cirti(»n  of  the  same  was  afterwards  to  be  required  from  him.  The 
name  of  that  praetor  who  first  produced  the  edict  abovemention* 
ed  was  Aquilius,  as  we  are  informed  by  Cicero^  in  that  elegant 
story  well  known  to  scholars,  in  which  he  relates  the  kind  of 
fraud  that  was  put  upon  Caniusr,  a  Roman  knight,  when  he 
purchased  a  pleasure-house  and  gardens,  near  Syracuse  in 
Sicily.  This  account  Cicero  concludes,  with  observing,  that 
Cauius  was  left  without  remedy,  *'  as  Aquilius,  his  colleague 
and  friend,  had  not  yet  published  his  formulae  concerning 
fiaud/'— I2t<i<^  ^nim  faceret  1  nondum  enim  Aquilius,  collega 
et  /amiliaris  mens,  protulerat  de  dolo  malo  formulas.  Off. 
III.  14. 
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likewise  to  minors  (  minoribus  xxy  anni$  suceur^ 
tit  prcetOTy  Acf) 

The  courts  of  equity  established  in  England 
have  in  like  manner  provided  remedies  for  a 
very  great  number  of  cases,  or  species  of  demand^ 
for  which  the  courts  of  common  law,  cramped  by 
their  forms  and  peculiar  law  tenets,  can  afford 
none.  Thus,  the  courts  of  equity  may,  in  certain 
cases,  give  actions  for  and  against  infants  not- 
withstanding their  minority, — and  for  and  against 
married  women^  notwithstanding  their  coverture. 
Married  women  may  even,  in  certain  cases,  sue 
their  husbands  before  a  court  of  equity.     Execu- 

f  The  law  collection,  or  system  that  was  formed  by  the  se- 
ries of  edicts  published  at  different  times  by  praetors,  was  called 
jus prtBtorium,  and  alsojti^  honorarium  {not  strictly  binding). 
The  laws  of  the  Twelve  Tables,  together  with  all  such  other 
laws  as  had  at  any  time  been  passed  in  the  assembly  of  the  peo* 
ple»  were  called,  by  way  of  eminence,  jus  civile.  The  distinc- 
tion was  exactly  of  the  same  nature  as  that  which  takes  place  in 
England  between  the  common  and  statute  laws,  and  the  taw  or 
practice  of  the  courts  of  equity.  The  two  branches  of  the 
praetor's  judicial  office  were  very  accurately  distinguished  ;  and 
there  was,  besides,  this  capital  difference  between  the  remedies 
or  actions  which  he  gave  in  his  capacity  of  judge  of  civil  law, 
and  those  in  his  capacity  of  judge  of  equity,  that  the  former, 
being  grounded  on  the  jus  civile,  were  perpetual,  and  were 
called  actiones  civiles,  or  actiones  perpeture ;  the  latter  were 
obliged  to  be  preferred  within  the  year,  and  were  accordingly 
called  actiones  ^ruiiks  or  actiones  pr€etoria» 
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tors  may  be  made  to  pay  interest  for  money  that 
lies  long  in  their  hands.  Courts  of  equity  may 
appoint  commissioners  to  hear  the  evidence  of 
absent  witnesses.  When  other  proofs  fail,  they 
may  impose  an  oath  on  either  of  the  parties ;  or^ 
in  the  like  case  of  a  failure  of  proofs,  they  may 
compel  a  trader  to  produce  his  books  of  trade. 
They  may  also  confirm  a  title  to  land,  though  one 
has  lost  his  writings,  &c. 

The  power  of  the  courts  of  equity  in  England, 
of  which  the  Court  of  Chancery  is  the  principal 
one,  no  doubt  owes  its  origin  to  the  power  posses* 
sed  by  the  latter,  both  of  creating  and  issuing 
writs.  When  new  complicated  cases  offered,  for 
which  a  new  kind  of  writ  was  wanted,  the  judges 
of  Chancery,  finding  that  it  wa^  necessary  that 
justice  should  be  done,  and  at  the  same  time  being 
unwilling  to  make  general  and  perpetual  provi- 
sions on  the  cases  before  them  by  creating  new 
writs,  commanded  the  appearance  of  both  parties, 
in  order  to  procure  as  complete  information  as 
possible  in  regard  to  the  circumstances  attending 
the  case  ;  and  then  they  gave  a  decree  upon  the 
same  by  way  of  experiment. 

To  beginnings  and  circumstances  like  these,  the 
English  courts  of  equity^  it  is  not  to  be  doubted, 
owe  their  present  existence.  In  our  days,  whe& 
such  strict  notions  are  entertained  concerning  the 


136  THE   CONSTITUTION 

power  of  magistrates  and  judges,  it  can  scarcely 
be  supposed  that  those  courts,  however  useful, 
could  gain  admittance.  Nor  indeed,  even  in  the 
times  when  they  were  instituted,  were  their  pro* 
ceedings  free  from  opposition ;  and  afterwards  so 
late  as  the  reign  of  queen  Eli2»beth^  it  was  ad- 
judged, in  the  ease  of  Colleston  and  Gardner^  that 
the  killing  a  sequestrator  from  the  Court  of  Chan- 
cery, in  the  discharge  of  his  business,  was  no 
murder ;  which  judgement  could  only  be  awarded 
on  the  ground  that  the  sequestrator's  commission, 
and  consequently  the  power  of  his  employers, 
were  illegal*.  However,  the  authority  of  the 
courts  of  equity  has  in  process  of  time  become 
settled  ;  one  of  the  constituent  branches  of  the 
legislature  even  receives  at  present  appeals  from 
the  decrees  passed  in  those  courts ;  and  I  have  no 
doubt  that  several  acts  of  the  whole  legislature 
might  be  produced,  in  which  the  office  of  the 
'  courts  of  equity  is  openly  acknowledged. 

The  kind   of   process   that  has  in  time   been 

*  When  Sir  Edward  Coke  was  lord  chief  justice  of  the  KiDg^s 
Bench,  and  lord  EUesmere  lord  chancellor,  during  the  reign  of 
James  I.  a  very  serious  quarrel  also  took  place  between  the 
courts  of  law,  and  those  of  equity,  which  is  mentioned  in  the 
fourth  chapter  of  the  third  book  of  judge  Blackstone^s  Com- 
mentaries :  a  work  in  which  more  might  reasonably  have  beett 
said  on  the  subject  of  the  courts  of  equity. 


•stabiifllbed  ill  the  Court  of  Ohanceiy,  U  w  follows* 
After  f^  petition  k  received  by  the  courts  the  per«» 
son  sued  is  served  with  a  writ  of  8ubpe^na9  to  oouh 
mand  his  appearance*  If  he  does  not  appear,  an 
attachment  is  issued  against  him ;  if  a  non-imvem^ 
tus  is  returned,  that  ia,  if  he  is  not  to  he  found,  a 
proclamation  goes  forth  against  liim ;  then  a  com*' 
mission  of  rebellion  is  issued  for  apprehending  bim^ 
and  bringing  him  to  the  Fleet  prison*  If  the  per^ 
son  sued  stands  farther  in  contempt,  a  Serjeant  ai 
arms  is  to  be  sent  out  to  take  him ;  and,  tf  be  can-* 
not  be  taken,  a  sequestration  of  his  land  may  h^ 
obtained  till  he  appears.  Such  is  the  power  which 
the  Court  of  Chancery,  as  a  court  of  equity,  hath 
gradually  acquired  to  compel  appearance  before 
it.  In  regard  to  the  execution  of  the  decrees  it 
gives,  it  seems  that  court  has  not  been  <iuite  so 
successful;  at  least,  those  law-writers  whose 
works  I  have  had  an  opportunity  of  seeing,  hold 
it  as  a  maxim,  that  the  court  of  chancery  cannot 
bind  the  estate,  but  only  the  person ;  and  as  a  con^ 
sequence,  a  person  who  refuses  to  submit  to  its 
decree  u  only  to  be  confined  in  the  Fleet  pri* 
•on*. 

*  The  Court  id  Cfaancery  was,  very  likdy,  tbe  first  institated 

of  the  two  courts  of  equity:  as  it  was  tbe  highest  court  in  the 

kingdoia,  it  was  best  able  to  begin  tbe  establishment  of  an  office 

or  power,  which  naturally  gave  rise  at  first  to  $o  many  objeo- 

T 
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'  On  this  ooeasion  I  sball  observe,  that  tbe  au* 
thority  of  the  lord  cbancellor  in  England,  in  his 
capacity  of  a  judge  of  equity,  is  mucb  more  nar- 

*  ■ 

rowly  limited  than  that  which  the  praetors  in 
Rome  had  been  able  to  assume.  The  Roman 
prsetors,  we  are  to  remark,  united  in  themselves 
the  double  office  of  deciding  cases  according  to 
the  civil  law  (pis  civile^)  and  to  the  praetorian  law^ 
or  law  of  equity ;  nor  did  there  exist  any  other 
courts  beside  their  own,  that  might  serve  as  a 
check  upon  them :  hence  it  happened  tiiat  their 
proceedings  in  the  career  of  equity  were  very  ar- 
bitrary. In  the  first  place,  they  did  not  use  to 
make  it  any  very  strict  rule  to  adhere  to  the  tenor 
of  their  own  edicts,  during  the  whole  year  which 
their  office  lasted  ;  and  they  assumed  a  power  of 
altering  them  as  they  thought  proper.  To  reme« 
dy  so  capital  a  defect  in  the  distribution  of  jus- 
tice, a  law  was  passed  so  late  as  the  year  of  Rome 
687  (not  lonig  before  Tully's  time)  which  was  calU 
ed  Lex  Cornelia j  from  the  name  of  C.  Cornelius^ 

tions.  The  court  of  Exchequer,  we  may  suppose,  only  followed 
tbe  example  of  the  Court  of  Chancery :  in  order  the  better  to 
secure  the  new  power  it  assumed,  it  even  found  it  necessary  to 
bring  out  the  whole  strength  it  could  muster ;  and  both  the 
treasurer  and  the  chancellor  of  tbe  Exchequer  sit  (or  are  sup> 
posed  to  sit)  in  tbe  Court  of  Exchequer,  when  it  is  formed  «t 
9  court  of  equity* 
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a  tribune  of  the  people^,  who  propounded  it  under 
the  consulship  of  C<  Piso  and  Man.  Glabrio.  By 
this  law  it  was  enacted^  that  prastors  should  in 
future  constantly  decree  according  to  their  own 
edicts,  without  altering  any  thing  in  them  during 
the  whole  year  of  their  praetorship.  Some  mo- 
dern civilians  produce  a  certain  senatus-consultum 
the  same  effect,  which,  they  say,  had  been  passed 
a  hundred  years^  before  ;  while  others  are  of  opi- 
nion that  the  same  is  not  genuine  :  however,  sup- 
posing it  to  be  really  so^  the  passing  of  the  law  we 
mention  shows  that  it  had  not  been  so  well  at- 
tended to  as  it  ought  to  have  been. 

Though  the  above-mentioned  arbitrary  pro- 
ceedings of  praetors  were  thus  repressed,  they  re» 
tained  another  privilege,  equally  hurtful ;  which 
was,  that  every  new  praetor,  on  his  coming  into 
office,  had  it  in  his  power  to  retain  only  what  part 
he  pleased  of  the  edicts  of  his  predecessors,  and  to 
reject  the  remainder  :  from  which  it  followed  that 
the  praetorian  laws  or  edicts,  though  provided  for 
so  great  a  number  of  important  cases,  were  really 
in  force  for  only  one  year,  the  time  of  the  dura- 
tion of  a  praetor's  office.  Nor  was  a  regulation 
made  to  remedy  this  capital  defec  in  the  Roman 
jurisprudence  before  the  time  of  the  emperor  Ha- 
drian, which  is  another  remarkable  proof  of  the 
very  great  slowness  with  which  useful  public  re 
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gdbtiotis  take  plaee  hi  any  nation.  ITfider  tli^ 
ireign  of  the  ^mpetor  we  mentioo,  the  most  useful 
edicts  of  former  preetors  were  by  bis  order  ool^- 
lected^  or  rather  compiled,  into  one  general  edict, 
which  wae  thenceforward  to  be  observed  by  all 
civil  judges  in  their  decisions,  and  was  according^ 
ly  called  the  perpetual  edict  (perpetnum  edtctnm)^ 
This  edict,  though  now  lost,  soon  grew  into  great 
repute ;  all  the  juriscouBults  of  those  days  vied 
with  each  other  in  writing  commentaries  upon  it ; 
and  the  emperor  himself  thought  it  so  glorious  an 
act  of  his  reign,  to  have  caused  the  same  to  bo 
framed,  that  he  considered  himself  on  that  ac- 
count as  being  another  Noma*. 

• 

^  Severri  other  more  eittensirt  law  eompilatiotis  were  fitim* 
ed  after  the  perpetiiBl  eiliet  we  mentioB ;  there  haviB]^  been  a 
lind  of  enrahttioo  amosg  the  KoflMui  eaperors,  is  regard  to  the 
improveHMDl  of  the  hw.  At  last,  under  the  reign  of  Justinian, 
that  celebrated  compilation  was  publbhed,  called  the  code  of 
Justinian,  which  under  different  titles,  comprises  the  Romau 
bws  and  the  edicts  of  the  prsetors,  together  with  the  resrripts 
•of  the  emperors ;  and  an  equal  sanction  was  given  to  the  whole. 
This  was  an  event  of  mnch  the  same  nature  as  that  whieb  will 
take  phMce  in  England)  whenever  a  coalitimi  shall  be  eiected 
between  the  courts  of  commoa  law  and  those  of  equity,  and 
both  shall  thenceforward  be  bound  alike  to  frame  their  judge- 
ments from  the  whole  mass  of  decided  cases  and  precedeuta 
then  existing,  at  least  such  of  it  as  maj  be  consistently  brought 
together  into  one  eonpiiatioik 
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But  the  courts  of  equity  in  England^  notwitb* 
Btanding  the  extensive  juriidiction  they  have  beea 
able  in  process  of  time>  to  assume^  never  supersed- 
ed the  other  courts  of  law*  These  courts  still 
continue  to  exist  in  the  same  manner  as  formerly, 
and  have  proved  a  lasting  check  on  the  innova- 
tions, and  in  general  the  proceedings  of  the  courts 
of  equity*  And  here  we  may  remark  the  singu- 
lar, and  at  the  same  time  effectual,  means  of  ba- 
lancing each  other's  influence^  reciprocally  poa- 
sessed  by  the  courts  of  the  two  different  species. 
By  means  of  its  exclusive  privilege  both  of  crea- 
ting and  issuing  writs,  the  Court  of  Chancery  has 
been  able  to  hinder  the  courts  of  common  law 
from  arrogating  to  themselves  the  cognisance  of 
those  new  cases  which  were  not  provided  for  by 
any  law  in  being,  and  thus  dangerously  uniting  in 
themselves  the  power  of  judges  of  equity  with  that 
of  judges  of  common  law.  On  the  other  hand, 
the  courts  of  common  law  are  alone  invested  with 
the  power  of  punishing  (or  allowing  damages  for) 
those  cases  of  violence  by  which  the  proceedings 
of  the  courts  of  equity  might  be  opposed ;  and 
thus  they  have  been  enabled  to  obstruct  the  enter- 
prises of  the  latter,  and  prevent  their  affecting  ia 
themselves  the  like  dangerous  union  of  the  two 
offices  of  judges  of  common  law  and  of  equity. 

From  the  situatiim  of  the  £nglish  courts  of  equi- 
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ty,  with  respect  to  the  courts  of  common  law; 
those  courts  have  really  been  kept  within  limits 
that  may  be  said  to  be  exactly  defined,  if  the  na- 
ture of  their  f  unetions  be  considered.  In  the  first 
place^  they  can  neither  touch  acts  of  parliament, 
nor  the  established  practice  of  the  other  courrs, 
much  less  reverse  the  judgements  already  passed 
in  these  latter^  as  the  Roman  praetors  sometimes 
used  to  do  in  regard  to  th^  decisions  of  their  pre^ 
dece^ors  in  oflSce,  and  sometimes  also  in  regard 
to  their  own.  The  courts  of  equity  are  even  res- 
trained from  taking  cognisance  of  any  case  for 
which  the  other  courts  can  possibly  afford  reme^ 
dies.  Nay,  so  strenuously  have  the  courts  of  com- 
mon law  defended  the  verge  of  their  frontier,  that 
they  have  prevented  the  courts  of  equity  from 
using  in  their  proceedings  the  mode  of  trial  by  a 
jury ;  so  that,  when^  in  a  case  of  which  the  Court 
of  Chancery  has  already  begun  to  take  cognisance, 
the  parties  happen  to  join  issue  on  any  particular 
fact  (the  truth  or  falsehood  of  which  a  jury  is  to 
determine),  the  Court  of  Chancery  is  obliged  to 
deliver  up  the  cause  to  the  Court  of  King's  BenoI^ 
there  to  be  finally  decided.  In  fine,  the  example 
of  the  regularity  of  the  proceedings,  practised  ia 
the  courts  of  common  law,  has  been  communica- 
ted  to  the  courts  of  equity  ;  and  rolls  or  records 
are  carefully  kept  of  the  pleadings,  determina* 
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tions,  and  acts  of  these  courts^  to  serve  as  rules 
for  future  decisions*. 

So  far,  therefore,  from  having  it  in  his  power 
**  to  temper  mid  moderale^^  (that  is,  to  alter)  the 
written  law  or  statutes,  a  judge  of  equity,  wefind, 
cannot  alter  the  unwritten  law,  that  is  to  say,  the 
esiablished  practice  of  the  other  courts,  and  the 
judgements  g:rounded  thereupon  ;  nor  can  he  even 
meddle  with  those  cases  for  which  either  the  writ* 
ten  or  unwritten  law  has  already  made  general 
provisions,  and  of  which  there  is  a  possibility  for 
the  ordinary  courts  of  law  to  take  cognisance. 

From  all  the  above  observations  it  follows,  that, 
oT  the  courts  of  equity,  as  established  in  England^ 
the  following  definition  may  be  given,  which  is^ 
that  they  are  a  kind  of  inferior  experimental  le- 
gislature, continually  employed  in  finding  out  and 
providing  law  remedies  for  those  new  species  of 
cases  for  which  neither  the  courts  of  common  law, 
nor  the  legislature,  have  yet  found  it  convenient 
or  practicable  to  establish  any ;  in  doing  which, 
they  are  to  forbear  to  interfere  with  such  cases  as 
they   find  already  in  general  provided  for.     A 

*  The  roaster  of  the  rolls  is  the  keeper  of  these  records^  as 
the  title  of  the  office  expresses  His  employment  in  the  Court 
of  Chancery  is  of  great  importance,  as  he  can  hear  and  detei^ 
!jDine  causes  in  the  absence  of  the  lord  chancellon 
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judge  of  equity  is  also  to  adhere^  in  his  deoisionSji 
to  the  system  of  decrees  formerly  passed  in  his  own 
courts  regular  records  of  which  are  kept  for  that 
purpose* 

From  this  latter  circumstance  it  again  follows^ 
that  a  judge  of  equity,  by  the  very  exercise  he 
makes  of  his  power,  is  continually  abridging  the 
arbitrary  part  of  it ;  as  every  new  case  he  detpr<« 
mines,  every  precedent  he  establishes,  becomes  a 
land-mark  or  boundary  which  both  he  and  bis 
successors  in  office  are  afterwards  ejicpected  to  re« 
gard. 

Here  it  may  be  added  as  a  conclusion,  that  ap- 
peals from  the  decrees  passed  in  the  courts  of 
equity  are  carried  to  the  house  of  peers ;  which 
circumstance  alone  might  suggest  that  a  judge  of 
equity  is  subjected  to  certain  positive  rules,  besides 
those  ^'  of  nature  and  conscience  only ;"  an  appeal 
being  naturally  grounded  on  a  tiupposition  that 
some  rules  of  that  kind  were  neglected. 

The  above  discussion  on  the  English  law  has 
proved  much  longer  than  I  intended  at  first ;  so 
much  as  to  have  swelled,  I  find,  into  two  addition- 
al chapters.  However,  I  confess  I  have  been  un- 
der the  greater  temptation  to  treat  at  some  length 
the  subject  of  the  courts  of  equity,  as  I  have  found 
the  error  (which  may  be  called  a  constitutional  one) 
concerning  the  arbitrary  office  of  those  courts,  to 


f 


le  comartenanced  by  tbe  apparent  autliority  of  law-^ 
yers,  and  of  men  of  abilities,  at  the  same  time  that 
I  have  not  seen  in  any  book  an  attempt  made  pro^ 
fessedly  to  confute  the  same,  ov  indeed  to  point  oul 
the  nature  and  true  office  of  the  ooupts  of  eqaity^ 

CHAP.  xir. 


OP   CKIMIXAL   JUSTICE, 


W: 


E  are  now  to  treat  of  an  article,  which^ 
though  it  does  not  in  England,  and  indeed  should 
not  in  any  state,  make  part  of  the  powers  which 
are  properly  constitutional,  that  is,  of  the  recipro- 
cal rights  by  means  of  which  the  powers  that  con- 
cur to  form  the  government  constantly  balance 
each  other,  yet  essentially  interests  the  security  of 
individuals,  and,  in  the  issue,  the  constitution  it- 
self; I  mean  to  speak  of  criminal  justice.  But, 
previous  to  an  exposition  of  the  laws  of  England' 
on  this  head,  it  is  necessary  to  desire  the  reader's 
attention  to  certain  considerations. 

When  a  nation  intrusts  the  power  of  the  state 
to  a  certain  number  of  persons,  or  to  one,  it  b 

with  a  view  to  two  points :  one,  to^  repel  more 
u 


146  THE   GONMTITUTION 

effectually  foreign  attacks ;  tlie  otlier,  to  maintaiii 
domestic  tranquillity. 

•  To  accomplish  the  former  pointy- each  individu-^ 
al  surrenders  a  share  of  his  property,  and  some* 
times,  to  a  certain  degree/  even  of  his  liberty.  But 
though  the  powep  c^  those  who  are  the  heads  of 
the  state  may  thereby  be  rendered  very  consider- 
able, yet  it  cannot  be  said^  that  liberty  is,  after  all, 
in  any  high  degree  endangered ;  because^  should 
ever  the  executive  power  turn  against  the  nation 
a  strength  which  ought  to  be  employed  solely  for 
its  defence,  this  nation,  if  it  were  really  free  (by 
which  I  mean,  unrestrained  by  political  preju- 
dices), would  be  at  no  loss  for  providing  the 
means  of  its  security.    • 

In  regard  to  the  latter  object^  that  is^  the  main- 
tenance of  domestic  tranquillity,  every  individual 
must,  exclusive  of  new  renunciations  of  his  natu- 
ral liberty,  moreover  surrender  (which  is  a  mat- 
ter of  far  mpre  dangerous  consequence)_a  part  of 
his  personal  security. 

The  legislative  power  being,  from  the  nature 
of  human  affairs,  placed  in  the  alternative,  either 
of  exposing  individuals  to  dangers  which  it  is  at 
the  same  time  able  extremely  to  diminish,  or  of 
delivering  up  the  state  to  the  boundless  calami- 
ties of  violence  and  anarchy,  finds  itself  compel- 
led to  reduce  all  its  members  within  reach  of  the 
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arm  of  the  public  power,  and,  by  withdrawing  in 
such  eases  the  benefit  of  the  social  strength,  to 
leave  them  exposed,  bare,  and  defenceless,  to  the 
exertion  of  the  comparatively  immense  power  of 
the  executors  of  the  laws. 

Nor  is  this  all ;  for,  instead  of  that  powerful  re- 
action which  the  public  authority  ought  in  the 
former  case  to  experience,  here  it  must  find  none ; 
and  the  law  is  oUiged  to  proscribe  even  the  at- 
tempt of  resistance.  It  is  therefore  in  regulating 
so  dangerous  a  power,  and  in  guarrling  lest  it 
should  deviate  from  the  real  end  of  its  institution, 
that  legislation  ought  to  exert  afl  its  efforts. 

But  here  it  is  of  great  importance  to  observe, 
that  the  more  powers  a  nation  has  reserved  to  it- 
self, and  the  more  it  limits  the  authority  of  the  exe- 
cutors of  the  laws,  the  more  industriously  ought 
its  precautions  to  be  multiplied. 

In  a  state  where,  from  a  series  of  events,  the 
will  of  the  prince  has  at  length  attained  to  hold 
the  place  of  law,  he  spreads  an  universal  oppres- 
sion, arbitrary  and  unresisted  ;  even  complaint  is 
dumb;  and  the  individual,  undistinguishable  by 
him,  finds  a  kind  of  safety  in  his  own  insignifi- 
cance. With  respect  to  the  few  who  surround 
him,  as  they  are  at  the  same  time  the  instruments 
of  his  greatness,  they  have  nothing  to  dread  but 
momentary  caprices ;  a  danger^  against  which,  if 


I* 


€ 


there  prevails  a  <^rtain  general  iiuldne8$  pf  maB* 
fierji,  they  are  iu  a  great  measure  secured* 

3ut  iu  a  state  where  the  miKusters  of  the  laws 
meet  with  obstacles  M  every  step,  even  their 
strongest  passions  are  continually  put  in  motion ; 
.and  that  portion  of  public  authority,  deposited 
with  them  as  the  instrument  of  national  tranquil- 
lity,  easily  becomes  a  most  formidable  weapon. 

Let  us  begin  with  the  most  favourable  supposi- 
tion, and  imagine  a  prince  whose  intentions  are  in 
^very  case  thoroughly  upright ;  let  us  even  sup- 
pose that  he  never  lends  an  ear  to  the  suggestions 
of  those  whose  interest  it  is  to  deceive  him  :  ne- 
vertheless, he  will  be  subject  to  error ;  and  this 
error,  which,  I  will  farther  allow,  solely  proceeds 
from  his  attachment  to  the  public  welfare,  yet 
may  happen  to  prompt  him  to  act  as  if  his  views 
were  directly  opposite. 

When  opportunities  shall  offer  (and  many  such 
will  occur)  of  procuring  a  public  advantage  by 
overleaping  restraints,  confident  inthe  uprightness 
of  his  intentions,  and  being  naturally  not  very 
.earnest  to  discover  the  distant  evil  consequences 
of  actions  in  which,  from  his  very  virtue,  he  feels 
a  kind  of  complacency,  he  will  not  perceive,  that, 
in  aiming  at  a  momentary  advantage,  he  strikes 
on  the  laws  themselves  on  which  the  safety  of  the 
nation  re^^  and  that  those  acts,  so  laudable  wheu 
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we  only  coiudder  the  motive  of  them^  make  a 
breach  at  which  tyranny  will  one  day  enter. 

Yet  farther,  he  will  not  even  understand  the 
complaints  that  will  be  made  against  him.  To 
insist  upon  them  will  appear  to  him  to  the  last 
degree  injurious :  pride,  when  perhaps  he  is  least 
aware  of  it,  will  enter  the  lists ;  what  he  began 
with  calmness,  he  will  prosecute  with  warmth  ; 
and  if  the  laws  shall  not  have  taken  every  possi- 
ble precaution,  he  may  think  he  is  acting  a  very 
honest  part,  while  he  treats,  as  enemies  of  the 
state,  men  whose  only  crime  will  be  that  of  being 
more  sagacious  than  himself,  or  of  being  in  a 
better  situation  for  judging  of  the  results  of 
measures. 

But  it  were  to  exalt  human  nature  extrava- 
gantly, to  think  that  this  case  of  a  prince,  who 
never  aims  at  augmenting  his  power,  may,  in  any 
shape,  be  expected  frequently  to  occur.  Experi- 
ence evinces  that  the  happiest  dispositions  are  not 
proof  against  the  allurements  of  power,  which  has 
no  charms  but  as  it  leads  on  to  new  advances  ; 
authority  endures  not  the  very  idea  of  restraint ; 
nor  does  it  cease  to  struggle  till  it  has  beateq 
down  every  boundary. 

Openly  to  level  every  barrier,  and  at  once  to 
assume  the  absolute  master,  as  we  said  before, 
would  be  a  fruitless  attempt.     But  it  is  here  to 
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be  remembered,  that  those  powers  of  the  people 
which  are  reserved  as  a  check  upon  the  aoverei^pi, 
can  only  be  effectual  so  far  as  they  are  brought 
into  action  by  private  individuals.  Someiitnes  a 
citizen,  by  the  force  and  perseverance  of  his  com- 
plaints, opens  the  eyes  of  the  nation ;  at  other 
times,  some  member  of  the  legislature  propo:se3  a 
law  for  the  removal  of  some  public  abuse :  these^ 
therefore,  will  be  the  persons  against  whom  the 
prince  will  direct  all  his  effortsf. 

And  he  will  the  more  assuredly  do  so,  as,  from 
the  error  so  usual  among  men  in  power,  he  will 
think  that  the  opposition  he  meets  with,  however 
general,  wholly  depends  on  the  activity  of  one  or 
two  leaders  ;  and  amidst  the  calculations  he  will 
make,  both  of  the  supposed  smallness  of  the  ob- 
stacle which  offers  to  his  view,  and  of  the  decisive 
consequence  of  the  single  blow  he  thinks  necessa- 
ry to  strike,  he  will  be  urged  on  by  the  despair  of 
ambition  on  the  point  of  being  baf&ed,  and  by  the 
most  violent  of  all  hatreds,  that  which  is  preceded 
by  contempt. 

c  In  that  case  which  I  am  still  considering,  of  a 
really  free  nation,  the  sovereign  must  be  very 

^  t  By  the  word  prince,  I  mean  those  who,  under  whatever  ap- 
pellation, and  in  whatever  govemmeot  it  may  be^  are  at  the 
head  of  public  affairs. 
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careful  that  military  violence  do  not  make  the 
smallest  part  of  his  plan  :  a  breach  of  the  social 
compact  like  this,  added  to  the  horror  of  the  ex- 
pedient, would  infallibly  endanger  his  whole  aa« 
thority.  But,  on  the  other  hand,  if  he  be  resolved 
to  succeed,  he  will,  in  defect  of  other  resources^ 
try  the  utmost  extent  of  the  legal  powers  which 
the  constitution  has  intrusted  with  him  :  and  if 
the  laws  have  not  in  a  manner  provided  for  every 
possible  case,  he  will  avail  himself  of  the  imperfect 
precautions  themselves  that  have  been  taken^  aa 
a  cover  to  his  tyrannical  proceedings :  be  will 
pursue  steadily  his  particular  object,  while  his 
professions  breathe  nothing  but  the  general  wel* 
fare,  and  destroy  the  assertors  of  the  laws,  under 
the  very  shelter  of  the  forms  contrived  for  their 
security*. 

This  is  not  all ;  independently  of  the  immediate 
mischief  he  may  do,  if  the  legislature  interpose 
not  in  time,  the  blows  will  reach  the  constitution 
itself;  and,  the  consternation  becoming  general 
among  the  people,   each  individual  will  find  him- 

*  If  any  person  should  charge  me  with  calumniatiog  human 
nature  (for  it  is  her  alone  I  am  accusing  here,)  I  would  desire 
him  to  cast  his  eyes  on  the  history  of  Louis  XI.  of  a  Richelieu, 
and  above  all,  on  that  of  England  before  the  Revolution :  he 
would  see  the  arts  and  activity  of  government  increase^  in  pro- 
portion as  it  gradually  lost  its  means  of  oppression* 
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self  ettslaved^  in  a  state  wbich  yet  may  exhibit  ali 
the  common  appearanoat  of  liberty. 

Not  only,  therefore,  the  safety  of  the  indtridoal, 
but  that  of  the  naticm  itdelf,  requires  the  atmost 
preoaatioDS  in  the  estaUishment  of  that  necessary 
but  formidable  prerogative  of  dispensing  punish-^ 
ments.  The  first  to  be  taken,  eren  without  which 
it  is  impossible  to  avoid  the  dangers  above  suggest- 
ed, is,  that  it  never  be  left  at  the  disposal,  nor,  if 
it  be  possible,  exposed  to  the  influence,  of  the  man 
who  is  the  depository  of  the  public  power. 

The  next  indispensable  precaution  is,  that  this 
power  shall  not  be  vested  in  the  legislative  body ; 
and  this  precaution,  so  necessary  alike  under  every 
mode  of  government,  becomes  doubly  so,  when 
only  a  small  part  of  the  nation  has  a  share  in  the 
legislative  power. 

If  the  judicial  authority  were  lodged  in  the  le- 
gislative part  of  the  people,  not  only  the  great 
inconvenience  must  ensue  of  its  thus  becoming 
independent,  but  also  that  worst  of  evils,  the  sup- 
position of  the  sole  circumstance  that  can  well 
identify  this  part  of  the  nation  with  the  whole^ 
which  is,  a  common  subjection  to  the  rules  which 
they  themselves  prescribe.  The  legislative  body^ 
which  could  not,  without  ruin  to  itself,  establish^ 
openly  and  by  direct  laws,  distinctions  in  fttvour 
of  its  members,  would  introduce  them  by  it9  judges 


menU :  and  tbe  people,  in  electing  vepreoentatives, 
would  give  themselves  wasters. 

Tbe  judicial  power  ought  therefore  ahaolutely 
to  reside  in  a  subordinate  and  dependent  body, 
^-^dependenty  not  in  its  particular  acts,  with  re* 
gard  to  which  it  ought  to  be  a  sanctuary,  but  ii^ 
its  rules  and  in  i(s  forms,  which  the  legislative 
liuthority  must  prescribe.  How  is  this  body  to 
be  composed  ?  In  this  respect  farther  precaution^ 
must  be  taken* 

In  a  state  where  the  prince  is  absolute  master^ 
numerous  bodies  of  judges  are  most  convenient, 
inasmuch  as  they  restrain,  in  a  considerable  degree, 
that  respect  of  persons  which  is  one  inevitable  at- 
tendant on  that  mode  of  government.  Besides^ 
those  bodies,  whatever,  their  outward  privileges 
may  be,  being  at  bottom  in  a  state  of  great  weak^ 
ness,  have  no  other  means  of  acquiring  the  respect 
of  the  people  than  their  integrity,  and  their  con- 
stancy in  observing  certain  rules  and  forms :  nay, 
these  circumstances,  united,  in  some  degree  over- 
awe the  sovereign  himself,  and  discourage  the 
thoughts  he  might  entertain  of  making  them  the 
tools  of  his  caprice.* 

*  Tbe  above  observations  are  id  a  great  measure  meant  to  ai- 
Ittde  to  the  French  parUmenn.  and  parttcularly  thai  of  Pti^n^ 
Mrhich  formed  such  a  considerable  body  i^  to  b^  once  summoa- 
X 
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But  in  a  striotly  limited  monarchy,  that  in, 
where  the  prince  is  understood  to  be,  and  in  fact 
is,  subject  to  the  laws,  numerous  bodies  of  judica- 
ture would  be  repugnant  to  the  spirit  of  the  con* 
stitutioD,  which  requires  that  all  powers  in  the 
state  should  be  as  much  confined  as  the  end  of 
their  institution  can  allow  ;  not  to  add,  that,  in 
the  vicissitudes  incident  to  such  a  state,  they  might 
exert  a  very  dangerous  influence. 

Besides,  that  awe  which  is  naturally  inspired  by 
such  bodies,  and  is  so  useful  when  it  is  necessary 
to  strengthen  the  feebleness  of  the  laws^  would 

ed  as  a  fourth  order  to  the  general  estates  of  the  kingdom.  The 
weight  of  that  body,  increased  by  the  circumstance  of  the  mem- 
bers holding  their  places  for  life,  was  in  general  attended  with 
the  advantage  of  placing  ttiem  above  being  over-awed  by  private 
individuals  in  the  administration  either  of  civil  or  criminal  jus* 
tice ;  it  even  rendered  them  so  difficult  to  be  managed  by  the 
court,  that  the  ministers  were  at  times  obliged  to  appoint  parti- 
cular judges,  or  amuMtssaries,  to  try  such  men  as  they  resolved 
to  ruin. 

These,  however,  were  only  local  advantages,  connected  with 
the  nature  of  the  French  government,  which  was  an  uncontrolled 
monarehy,  with  considerable  remains  of  aristocracy.  But,  in  a 
free  state,  such  a  powerful  body  of  men,  invested  with  the  pow- 
er of  deciding  on  the  life,  honour,  and  property  of  the  citizens^ 
would  be  productive  of  very  dangerous  political  consequences  ; 
and  the  more  so,  if  such  judges  had,  as  is  the  case  all  over  the 
world  except  here,  the  power  of  deciding  upon  the  matter  of 
law  and  the  matter  of  fact. 
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not  only  be  superfluous  in  a  state  where  the  whole 
power  of  the  nation  is   on  their  side,  but  would 
moreover  have  the  mischievous  tendency  to  intro- 
duce another  sort  of  fear  than  that  which  men 
must  be  taught  to  entertain.     Those  mighty  tri- 
bunals, I  am  willing  to  suppose,  would  preserve, 
in  all  situations  of  affairs,  that  integrity  which  dis- 
tinguishes them  in  states  of  a  different  constitu- 
tion ;  they  would  never  inquire  after  the  influence, 
still  less  the  political  sentiments,   of  those  whose 
fate  they  were  called  to  decide ;  but  these  advan- 
tages not  being  founded  in  the  necessity  of  things, 
and  the  power  of  such  judges  seeming  to  exempt 
them  from  being  so  very  virtuous,  men  would  be 
in  danger  of  taking  up  the  fatal  opinion,  that  the 
simple  exact  observance  of  the  laws  is  not  the  only 
task  of  prudence :  the  citizen  called  upon  to  de- 
fend, in  the  sphere  where  fortune  has  placed  him, 
his  own  rights,  and  those  of  the   nation   itself 
would  dread  the   consequence  of  even  a  lawful 
conduct,   and,   though  encouraged  by  the   law, 
might  desert  himself  when  he  came  to  behold  its 
ministers. 

In  the  assembly  of  those  who  sit  as  his  judges, 
the  citizen  might  possibly  descry  no  enemies  :  but 
neither  would  he  see  any  man  whom  a  similarity 
of  circumstances  might  engage  to  take  a  concern 
in  his  fate  :  and  their  rank,  especially  when  joined 
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with  their  tiniiibefs^  would  Appear  to  him  to  lift 
them  above  that  which  over-awes  injustice,  where 
tlie  law  has  been  unable  to  secure  any  other  cheeky 
*- 1  mean  the  reproaches  ef  the  public. 

And  these  his  feaiv  would  be  considerably 
lieightened,  if,  by  the  admission  of  the  jurispru- 
dence received  among  certain  nations,  he  beheld 
those  tribunals,  already  so  formidable,  wrap  them*^ 
selves  up  in  mystery,  and  be  made,  as  it  were, 
inaccessible*. 

*  An  allusion  in  made  here  to  the  secrecy  ifvith  whirh  the  pro- 
ceedings, in  the  ad miuiht ration  of  criminal  justice,  are  to  be 
carried  on*  according  to  the  rules  of  the  civil  law,  which  in  that 
respect  are  adopted  over  all  Europe.  As  soon  as  the  prisoner 
is  committed,  lie  is  debarred  of  the  sight  of  every  body,  till  he 
.^  has  i^ne  thron){h  his  several  examinations.  One  or  two  jud£»eft 
sre  appointed  to  examine  him,  with  a  clerk  to  take  his  answer 
ifl  writing:  and  he  6tands  alone  before  them  in  some  private 
room  in  the  prison.  The  witnesses  arc  to  be  examined  aparl, 
and  he  is  not  admitted  to  see  them  till  their  evidence  is  closed  ; 
they  are  then  confronted  together  before  all  the  judges,  to  the 
end  that  the  witnesses  may  see  if  the  prisoner  is  really  the  man 
they  meant  in  giving  their  respective  evidences,  and  that  the 
prisoner  may  object  to  such  of  them  as  he  shall  think  proper. 
This  done,  the  depositions  of  those  witnesses  who  are  adjudged 
upon  trial  to  be  exceptionable,  are  set  aside:  the  depositions  of 
the  others  are  to  be  laid  before  the  judges,  as  well  as  the  an- 
swers of  the  prisoner,  who  has  been  previously  called  upon  to 
confiim  or  deny  them  in  their  presence ;  and  a  copy  of  the 
%vhoie  is  delivered  to  him,  that  be  may,  wttk  the  assistaiQce  of 
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He  eould  not  think,  without  dismay,  of  those 
vast  prisons  within  which  he  is  one  day  perhaps 
to  be  immured — of  those  proceedings,  unknown  to 
him,  through  which  he  is  io  pass — of  that  total 
seclusion  from  the  society  of  other  men— or  of 
those  long  and  secret  examinations,  in  whicii^ 
abandoned  wholly  to  himself,  he  will  have  nothing 
hut  a  passive  defence  to  oppose  to  the  artfully  va- 
ried questions  of  men,  whose  intentions  he  shall  at 
least  mistrust ;  and  in  which  his  spirits,  broken 
down  by  solitude,  shall  receive  no  support,  either 
from  the  counsels  of  his  friends,  or  the  looks  of 
those  who  may  offer  up  vows  for  his  deliverance. 

a  counsel,  ^hich  is  now  granled  him,  prepare  f>r  Yiis  jostifica* 
tion.  Tlie  judges  are.  as  Ims  been  said  before,  to  decide  b«>th 
upon  the  matter  of  law  and  tne  matter  of  tact,  as  well  as  upon 
all  incidents  that  may  arise  during  the  course  of  the  proceed* 
ings,  such  as  admitting  witnesses  to  be  heard  in  behalf  of  the 
priitoner,  &c. 

This  mode  of  criminal  judicature  may  be  useful  as  to  the  bare 
discovery  of  truth, — a  point  which  1  do  not  propose  to  discun 
here  ;  but,  at  the  same  time,  a  prisoner  is  so  completely  deliver* 
ed  up  into  the  hands  of  the  judges,  who  even  can  detain  iiini 
almost  at  pleasure  by  multiplying  or  delayin^c  his  examination^ 
that,  whenever  it  is  adopted,  men  are  almost  as  much  airaid  of 
being  accused,  as  of  being  guilty,  and  especially  grow  very  cau* 
tious  how  they  interfere  in  public  matters.  We  shall  see  preseUt- 
ly  how  the  trial  by  jury,  peculiar  to  tbe  English  nation,  u 
admirably  adapted  loathe  nature  of  a  free  stale. 
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The  security  of  the  individual,  and  the  consci- 
ousness of  that  security,  being  then  equally  eNSr^n- 
tiai  to  the  enjoyment  of  liberty,  and  nece&sary  for 
the  preservation  of  it,  these  two  points  must  never 
be  left  out  of  sight,  in  the  establishment  of  a  judi- 
cial power ;  and  1  conceive  that  they  necessarily 
lead  to  the  following  maxims. 

In  the  first  place  I  shall  remind  the  reader  of 
what  has  been  laid  down  above,  that  the  judicial 
authority  ought  never  to  reside  in  an  independent 
body  ;  still  less  in  him  who  is  already  the  trustee 
of  the  executive  power. 

Secondly,  the  party  accused  ought  to  be  provid- 
ed with  all  possible  means  of  defence.  Above  all 
things  the  whole  proceedings  ought  to  be  public. 
The  courts,  and  their  different  forms,  must  be  such 
as  to  inspire  respect,  but  never  terror :  and  the 
cases  ought  to  be  so  accurately  ascertained,  the 
limits  so  clearly  marked,  that  neither  the  execu- 
tive power,  nor  the  judges,  may  ever  hope  to 
transgress  them  with  impunity. 

In  fine,  since  we  must  absolutely  pay  a  price  for 
the  advantage  of  living  in  society,  not  only  by  re- 
linquishing some  share  of  our  natural  liberty  (a  sur- 
render which,  in  a  wisely-framed  government,  a 
wise  man  will  make  without  reluctance),  but  even 
also  by  resigning  part  of  our  personal  security, — 
in  a  word^  since  all  judicial  power  is  an  evil,  though 
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a  necessary  one,  no  care  should  be  omitted  to  re- 
duce as  far  as  possible  the  dangers  of  it. 

As  there  is,  however,  a  period  at  which  the  pru* 
dence  of  man  must  stop,  at  wliich  the  safety  of 
the  individual  must  be  given  up,  and  the  law  is 
to  resign  him  to  the  judgement  of  a  few  persons^ 
that  is  (  to  speak  plainly  ),  to  a  decision  in  some 
sense  arbitrary,  it  is  necessary  that  the  law  should 
narrow  as  far  as  po&^^ible  this  sphere  of  peril,  and 
so  order  matters,  that  when  the  subject  shall  hap- 
pen to  be  summoned  to  the  decision  of  his  fate  by 
the  fallible  conscience  of  a  few  of  his  fellow-crea- 
tures, he  may  always  find  in  them  advocates,  and 
never  adversaries* 


CHAP.  XIII. 


THE    SUBJECT    CONTINUED.    * 


jTIlFTER  having  offered  to  the  reader,  in  the  pre- 
ceding chapter,  such  general  considerations  as  I 
thought  necessary,  in  order  to  convey  a  more  just 
idea  of  the  spirit  of  the  criminal  judicature  in 
England,  and  of  the  advantages  peculiar  to  it^I 
now  proceed  to  exhibit  the  particulars. 
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When  a  parson  is  ohar^ed  with  a  erime,  ihm 
magistrate,  who  is  called  in  England  a  Justice  ^ 
the  peace y  issues  a  warrant  to  apprehend  him  ;  but 
this  warrant  oan  be  no  more  than  an  order  for 
bringing  the  party  before  him :  he  must  then  hear 
him,  and  take  down  in  writing  his  answers^  toge<« 
ther  with  the  different  informations.  If  it  appears, 
on  this  examination^  either  that  the  crime  laid  to 
the  charge  of  the  person  who  is  brought  before  tho 
justice  was  not  committed,  or  that  there  is  no  just 
ground  to  suspect  him  of  it,  he  must  be  set  absolute^ 
ly  at  liberty  ;  if  the  contrary  results  from  the  ex* 
amination,  the  party  accused  must  give  bail  for  his 
appearance  to  answer  to  the  charge,  unless  in 
capital  cases;  for  ihen  he  must,  for  safer  custody^ 
be  really  committed  to  prison,  in  order  to  take  his 
trial  at  the  next  sessions. 

But  this  precaution,  of  requiring  the  examina- 
tion of  an  accused  person,  previous  to  his  impri- 
sonment, is  not  the  only  care  which  the  law  has 
taken  in  his  behalf;  it  has  farther  odained,  that 
the  accusation  against  him  should  be  again  discus- 
sed, before  he  can  be  exposed  to  the  danger  of  a 
trial.  At  every  session  the  sheriff  appoints  what 
is  called  i\i^  grand  jury.  This  assembly  mu^t  be 
composed  of  more  than  twelve  men,  and  less  than 
twenty-four  ;  and  is  always  formed  out  of  the 
most  considerable  personi  in  the  county.     lie 
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fonction  is  to  examine  the  evidence  that  has  been 
given  in  support  of  every  charge :  if  twelve  of 
those  persons  do  not  concur  in  the  opinion  that 
an  accusation  is  well  grounded,  the*party  is  imme- 
diately discharged ;  if,  on  the  contrary,  twelve  of 
the  grand  jury  find  the  proofs  sufficient,  the  pri- 
soner is  said  to  be  indicted^  and  is  detained  in  order 
to  go  through  the  remaining  process. 

Ou  the  day  appointed  for  his  trial,  the  prisoner 
IS  brought  to  the  bar  of  the  court,  where  the  judge, 
after  causing  the  bill  of  indictment  to*  be  read  in 
his  presence,. must  ask  him  how  he  would  be  tried ; 
to  which  the  prisoner  answers,  Bjf  God  and  my 
country ;  by  which  he  is  understood  to  claim  to 
be  tried  by  a  jury,  and  to  have  all  the  judicial 
means  of  defence  to  which  the  law  entitles  him. 
The  sheriff  then  appoints  what  is  called  the  petit 
jury  :  this  must  be  compoised  of  twelve  men 
chosen  out  of  the  county  where  the  crime  was 
committed,  and  possessed  of  a  landed  income 
of  ten  pounds  a  year ;  their  declaration  finally 
decides  on  the  truth  or  falsehood  of  the  accusa- 
tion. 

As  the  fate  of  the  prisoner  thus  entirely  depends 
on  the  men  who  compose  this  jury,  justice  requires 
that  he  should  have  a  share  in  the  choice  of  them  ; 
and  this  he  has  through  the  extensive  right,  which 
the  law  has  granted  him,  of  challenging,  or  object- 

Y 
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iDg  tOy  Bttcb  of  thein  as  he  may  think  exoejptioa- 
able. 

These  challenges  are  of  two  kinds.  One,  which 
is  called  the  challenge  to  the  array ^  has  for  its 
object  to  have  the  whole  pannel  set  aside ;  it  is 
proposed  by  the  prisoner  when  be  thinks  that  the 
f  faeriff  who  formed  the  pannel  is  not  indifferent 
in  the  cause ;  for  instance,  if  he  thinks  he  has  an 
insterest  inl  the  prosecution,  that  he  is  related  to 
the  prosecutor,  or  in  general  to  the  party  who 
pretends  to  be  injured. 

The  other  challenges  are  called,  to  the  polls 
(m  capita) :  they  are  exceptions  proposed  against 
the  jurors,  severally,  and  are  reduced  to  four  heads 
by  sir  Edward  Coke. — That  which  he  calls  prop^ 
ter  honoris  respectum,  may  be  proposed  against  a 
lord  empannelled  on  a  jury ;  or  he  might  chal- 
lenge himself.  That /iro/ifer  defectum  takes  place 
when  a  juror  is  legally  incapable  of  serving  that 
oflBce,  as,  if  he  is  an  alien ;  if  he  has  not  an  estate 
sufficient  to  qualify  him,  &c.  That  propter  deliC" 
turn  has  for  its  object  to  set  aside  any  juror  con* 
victed  of  such  crime  or  misdemeanor  as  renders 
him  infamous^  as  felony,  perjury,  &o.  That  prop- 
ter affectum  is  proposed  against  a  juror  who  has 
an  interest  in  the  conviction  of  the  prisoner :  one, 
ibr  instance,  who  has  an  action  depending  between 
him  and  the  prisoner }  one  who  is  of  kin  to  the 
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proseentor,  or  his  oounsel,  attorney,  or  of  the 
same  society  or  corporation  with  biniy  &o  * 

In  fine,  in  order  to  relieve  even  the  imagina- 
tion of  the  prisoner,  the  law  allows  him,  indepen-* 
dently  of  the  several  challenges  above-mention- 
ed, to  challenge  peremptorily,  that  is  to  say, 
i??ithout  showing  any  cause,  twenty  jurors  sucoes^ 
sively^. 

When  at  length  the  jury  is  formed,  and  they 
have  taken  their  oath,  the  indictment  is  opened^ 
and  the  prosecutor  produces  the  proofs  of  his  ac- 
cusation. But^  unlike  to  the  rules  of  the  civil  law, 
the  witnesses  deliver,  their  evidence  in  the  presence 
of  the  prisoner  :  the  latter  may  put  questions  to 
them ;  he  may  also  produce  witnesses  in  his  be- 
half^ and  have  them  examined  upon  oath.  Lastly, 
he  is  allowed  to  have  a  counsel  to  assist  him,  not 
only  in  the  discussion  of  any  point  of  law  which 
may  be  complicated  with  the  fact,  but  also  in  the 
investigation  of  the  fact. itself,  and  who  points  out 

*  When  a  prisoner  is  an  alien,  one  half  of  the  jurors  must 
also  be  aliens ;  a  jury  thus  formed  is  called  a  jury  ^  nudietaie 

lingua. 

» 

t  When  these  several  challenges  reduce  too  much  the  number 
of  the  jurors  on  the  pannel,  which  is  forty-eight,  new  ones  are 
oamed  on  a  writ  of  the  judge,  who  are  named  the  tak»,  from 
those  words  of  the  writ^  decern  or  octo  taki. 
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to  him  the  questions  he  ought  to  ask^  orevenaski 
them  for  him*. 

Such  are  the  precautions  which  the  law  has 
devised  for  cases  of  common  prosecutions;  but  in 
those  for  high  treason,  and  for  misprision  of  trea- 
son, that  is  to  say,  fora  conspiracy  against  the  life 
of  the  king)  or  against  the  state^  and  for  a  conceal- 
ment of  itf, — accusations  which  suppose  a  heat  of 
party  and  powerful  accusers, — the  law  haspiovid- 
ed  for  the  accused  party  farther  safeguards. 

First,  no  per&»on  can  be  questioned  for  any  trea- 
son, except  a  direct  attempt  on  the  life  of  the 
kins:,  after  three  years  elapsed  since  the  offence. 
2.  The  accused  party  may,  independently  of  his 
other  legal  grounds  of  challenging  peremjHorilt/y 
challenge  thirty-five  jurors.  3.  He  may  have 
two  counsel  to  assist  him  through  the  whole  course 
of  the  proceedings.  4.  That  his  witnesses  may 
not  be  kept  away,  the  judges  must  grant  him  the 
same  compulsive  process  to  being  them  in,  which 
they  issue  to  compel  the  evidences  against  him. 
5.  A  copy  of  his  indictment  must  be  delivered  to 
him  ten  days  at  least  before  the  trial,  in  presence 

*  This  last  article^  however,  is  not  established  by  law,  except 
in  cases  of  treason  ;  it  is  done  only  through  custom  and  the 
indulgence  of  the  judges. 

t  The  penalty  of  a  misprision  of  treason  is  the  forfeiture  of 
all  goods,  and  imprisoBment  for  life. 
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of  two  witnesses^  and  at  the  expence  of  five  Bhil- 
lings  ;  which  copy  must  contain  all  the  facts  laid 
to  his  charge^  the  names,  professions,  and  abodes^ 
of  the  jurors  who  are  to  be  on  the  pannel,  and  of 
all  the  witnesses  who  are  intended  to  be  produced 
against  him*. 

When,  either  in  cases  of  high  treason,  or  of  in- 
ferior crimes,  the  prosecutor  and  the  prisoner  have 
elosed  their  evidence,  and  the  witnesses  have  an- 
swered to  the  respective  questions  both  of  the 
bench  and  of  jurors,  one  of  the  judges  makes  a 
speech,  in  which  he  sums  up  the  facts  which  have 
been  advanced  on  both  sides.  He  points  out  to 
the  jury  what  more  precisely  constitutes  the  hinge 
of  the  question  before  them  ;  and  he  gives  them 
bis  opinion  both  with  regard  to  the  evidences  that 
have  been  given,  and  to  the  point  of  law  which  is 
to  guide  them  in  their  decision.  This  done,  the 
jury  withdraw  into  an  adjoining  room,  where  they 
must  remain  without  eating  and  drinking,  and 
without  fire,  till  they  have  agreed  unanimously 
among  themselves,  unless  the  court  give  a  permis- 
sion to  the  contrary.  Their  declaration  or  ver- 
dict (veredicium)  must  (unless  they  choose  to  give 
a  special  verdict)  pronounce  expressly,  either  that 

•  Stat  7.  Will.  III.  c.  3,  and  7  Anne,  c.  21.   The  latter  was 
Co  be  in  force  only  after  the  death  of  the  late  Pretender. 
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the  prisoner  is  guilty,  or  that  be  is  not  gm\ijy  of 
the  fact  laid  to  his  charge.  Lastly^  the  funda* 
mental  maxim  of  this  mode  of  proceeding  is^  that 
the  jury  must  be  unanimous. 

And  as  the  main  object  of  the  institution  of  tl^ 
trial  by  jury  is  to  guard  accused  persons  against 
all  decisions  whatsoever  from  men  invested  with 
any  permanent  official  authority*,  it  is  not  only 
a  settled  principle  that  the  opinion  which  the 
judge  delivers  has  no  weight  but  such  as  the  jury 
choose  to  give  it ;  but  their  verdict  must  besides 
comprehend  the  whole  matter  in  trial,  and  decide 
as  well  upon  the  fact,  as  upon  the  point  of  law 
that  may  arise  out  of  it :  in  other  words,  they 
must  pronounce  both  on  the  commission  of  a  cer- 
tain fact,  and  on  the  reason  which  makes  such  a 
fact  to  be  contrary  to  lawf . 

*  *'  Laws/'  as  Jtmius  says  extremely  well,  "  are  intended,  not 
^  to  trust  to  what  men  will  do,  but  to  guard  against  what  tbey 
«  may  do, " 

t  Unless  they  choose  to  give  a  special  verdict. — "  When  the 
^' jnry,^  says  Coke,  ^'  doabt  of  the  law,  and  intend  to  do  that 
'^  which  is  just,  they  find  the  tpecial  matter ;  and  the  entry  isp 
^  Ei  fuyer  MA  materU  petuMi  discretionemjusticiorum.*'  Inst 
iv.  These  words  of  Coke,  we  may  observe ,  confirm  beyond  a 
doubt  the  power  of  the  jury  to  determine  on  the  whole  matter 
in  trial ;  a  power  which  in  all  constitutional  views  is  necessary  ; 
and  the  more  so,  since  a  prisoner  cannot  in  England  challenge 
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This  is  even  so  essential  a  point,  that  a  bill  of 
indictment  must  expressly  be  grounded  upon  those 
two  objects.  Thus  an  indictment  for  treason  must 
charge,  that  the  alleged  facts  were  committed 
with  a  treasonable  intent  (prodilorie).  An  in* 
dictment  for  murder  must  express  that  the  fact 
has  been  committed  with  malice  prepense^  or  afore* 
thought.  An  indictment  for  robbery  must  charge, 
that  the  things  were  taken  with  an  intention  to 
rob  (animo  furandi),  &c,* 

Juries  are  even  so  uncontrollable  in  their  ver* 
diet, — so  apprehensive  has  the  constitution  been 
lest  precautions  to  restrain  them  in  the  exercise 
of  tl)eir  functions,  however  specious  in  the  begin* 
ning,  might  in  the  issue  be  converted  to  the  very 
destruction  of  the  ends  of  that  institution, — that 
it  is  a  repeated  principle  that  a  juror,  in  deliver- 

tbe  judge,  as  be  cao  under  the  civil  law,  and  for  the  same  cau- 
ses as  he  can  a  witness. 

*  The  principle  that  a  jury  is  to  decide  both  on  the  hct  and 
th*"  rrtmtna/tfjf  of  it,  is  so  well  understood,  that,  if  a  verdict 
were  so  framed  as  only  to  have  for  its  object  the  bare  existence 
of  the  fact  laid  to  the  charge  of  the  prboner,  no  punishment 
could  be  awarded  by  the  judge  in  consequence  of  it.  Thus,  in 
the  prosecution  of  Woodfall,  for  printing  Junius*  Letter  to  the 
King  (a  supposed  libel) ;  the  jury  brought  in  the  following  ver- 
dict, guilty  of  printing  and  publishing  only  ;  the  conseqence 
of  which  was  the  discharge  of  the  prisoner. 
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ing  his  opinion,  is  to  have  no  other  rule  thair  hiir 
opinion  itself, — that  is  to  say,  no  other  rule  than 
the  belief  which  results  to  his  mind  from  the  facts 
alleged  on  both  sides,  from  their  probability,  from 
the  credibility  of  the  witnesses,  and  even  from  all 
such  circumstances  as  he  may  have  a  private 
knowledge  of.  Lord  chief-justice  Hale  expres- 
ses himself  on  this  subject,  in  the  following  terms : 
<<  In  this  recess  of  the  jury,  they  are  to  consi- 
der their  evidence  ;  to  weigh  the  credibility  of  the 
witnesses,  and  the  force  and  eflScacy  of  their  tes- 
timonies ;  wherein,  as  I  before  said,  they  are  not 
precisely  bound  to  the  rules  of  the  civil  law,  viz.  to 
have  two  witnesses  to  prove  every  fact,  unless  it 
be  in  cases  of  treason,  nor  to  reject  one  witness 
because  he  is  single,  or  always  to  believe  two 
witnesses,  if  the  probability  of  the  fact  does  upon 
other  circumstances  reasonably  encounter  them  ; 
for  the  trial  is  not  here  simply  by  witnesses,  but 
by  jury :  nay,  it  may  so  fall  out,  that  a  jury  upon 
their  own  knowledge  may  know  a  thing  to  be 
false  that  a  witness  swore  to  be  true,  or  may  know 
a  witness  to  be  incompetent  or  incredible,  though 
nothing  be  objected  against  him,  and  may  give 
their  verdict  accordingly."  * 

*  History  of  the  Common  Law  of  England,  chap.  12.  sect. 
11.  The  same  principles  and  forms  are  obsenFcd  in  civil  mat- 
ters ;  only  peremptory  challengei  are  not  allowed,  * 
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• 

If  the  verdict  pronounces  not  guilfy,  the  pri- 
soner is  set  at  liberty,  and  cannot,  on  any  pretence, 
be  tried  ag^ain  for  the  same  offence.  If  the  verdict 
declares  hira  guilty,  then,  and  not  till  then,  the 
judge  enters  irpon  his  function  as  a  judge,  and 
pronounces  the  punishment  which  the  law  ap* 
points'*^.  But,  even  in  this  case,  he  is  not  to  judge 
according  to  his  own  discretion  only ;  he  must 
strictly  adhere  to  the  letter  of  the  law  ;  no  con- 
structive extension  can  be  admitted ;  and,  how- 
e^r  criminal  a  fact  might  in  itself  be,  it  would 
pass  unpunished  if  it  were  found  not  to  be  posi- 
tively comprehended  it),  some  one  of  the  cases 
provided  for  by  the  law.  The  evil  that  may  arise 
from  the  impunity  of  a  crime, — that  is,  an  evil 

*  When  the  party  accused  is  one  of  the  lords  temporal,  he 
likewise  enjoys  the  universal  privilege  of  being  judged  by  his 
peers;  though  the  trial  then  differs  in  several  respects.  In  the 
first  place,  as  to  the  number  of  the  jurors  :  all  the  peers  are  to 
perform  the  function  of  such,  and  they  must  be  summoned  at 
least  twenty  days  beforehand.  2.  When  the  trial  takes  place 
during  the  session,  it  is  said  to  be  in, the  high  court  ofparlia" 
ment ;  and  the  peers  officiate  at  once  as  jurors  and  judges  : 
when  the  parliament  is  not  sitting,  the  trial  is  said  to  be  in  the 
court  of  the  high  steward  of  England ;  an  office  which  is  not 
usually  in  being,  but  is  revived  on  those  occasions ;  and  the 
high  bteward  performs  the  office  of  judge.  3.  In  either  of  these 
cases,  unanimity  is  not  required  :  and  the  majority,  which 
must  consist  of  twelve  persons  at  least,  is  to  decide. 
Z 
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which  a  new  law  may  instantly  stop, — has  not  by 
the  English  laws  been  considered  as  of  magnitude 
sufficient  to  be  put  in  comparison  with  the  danger 
of  breaking  through  a  barrier  on  which  so  materi- 
ally depends  the  safety  of  the  individual*. 

To  all  these  precautions  taken  by  the  law  for 
the  safety  of  the  subject^  one  circumstance  must 
be  added,  which  indeed  would  alone  justify  the 
partiality  of  the  English  lawyers  to  their  laws  in 
preference  to  the  civil  law ;  I  mean  the  absolute 
rejection  they  have  made  of  torture^f*.  Without 
repeating  here  what  has  been  said  on  the  subject 
by  the  admirable  author  of  the  treatise  on  Crimes 


*  I  shall  here  give  an  iostance  of  the  scruple  with  which  the 
English  judges  proceed  upon  occasions  of  this  kind.  Sir  Henry 
Ferrers  having  been  arrested  by  virtue  of  a  warrant,  in  which 
he  was  termed  a  knight,  though  he  was  a  baronet.  Nightingale, 
his  servant,  took  his  part,  and  killed  the  officer ;  but  it  was  de- 
cided, that,  as  the  warrant  **  was  an  ill  warrant,  the  killing  of. 
"  an  officer  in  executing  that  warrant  could  not  be  murder,  be- 
**  cause  no  good  warrant :  wherefore  he  was  found  not  guilty  of 
*'  the  murder  and  manslaughter.'* — See  Croke*s  Rep.  P.  III. 
p.  371. 


t  Coke  says  (  Inst.  III.  p.  35.  ),  that  when  John  Holland, 
duke  of  Exeter,  and  William  de  la  Pole,  duke  of  Suiiblk,  re- 
aewfd  under  Henry  VI.  the  attempts  made  to  introduce  tfaie 
civil  law,  they  exhibited  the  torture  as  a  beginning  thereof.  Tbe 
instrument  was  called  the  duke  of  Exeter^s  daughter. 
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'and  Punishments*,  I  shall  ouly  observe,  that  the 
torture,  in  itself  so  horrible  an  expedient^  would^ 
more  especially  in  a  free  state,  be  attended  witk 
the  most  fatal  consequences.  It  was  absolutely 
necessary  to  preclude,  by  rejecting  it^  all  attempts 
to  make  the  pursuit  of  guilt  an  instrument  of  ven- 
geance against  the  innocent.  Even  the  Convicted 
criminal  must  be  spared,  and  a  practice  at  all  rates 
exploded,  which  might  so  easily  be  made  an  in- 
strument of  endless  vexation  and  persecution"]^. 

For  the  farther  prevention  of  abuses,  it  is  aq 
invariable  usage  that  the  trial  be  public.  The  pri- 
soner neither  makes  his  appearance,  nor  pleads, 
but  in  places  where  every  body  may  have  free 
entrance ;  and  the  witnesses  when  they  give  their 
evidence,  the  judge  when  he  delivers  his  opinion, 

*  Beccaria. 

t  Judge  Foster  relates^  from  Wliitelocke,  tliat  the  bishop  of 
London  having  said  to  Felton,  who  had  assassinated  the  duke 
of  Buckingham,  '^U  you  will  not  confess,  you  must  go  to  tfic 
*'  rack;  "  the  man  replied,  ^^  If  it  must  be  so,  1  know  not  whom 
*'  I  may  accuse  in  the  extremity  of  the  torture  ;  bishop  Laud, 
"  perhaps,  or  any  lord  at  this  board/^ 

^' Sound  sense  (adds  Foster)  in  the  mouth  of  an  enthusiast 
and  a  ruffian/' 

Laud  having  proposed  the  rack,  the  matter  was  shortly  de- 
bated at  the  board,  audit  ended  in  a  reference  to  the  judges, 
who  unanimously  resolved  that  the  rack  could  not  be  legally 
used. 


'  t  > 
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^thejury  when  they  give  their  verdict,  are  all  un- 
der the  public  eye.  Lastly,  the  judge  cannot 
chant>e  either  the  place,  or  the  kind  of  puni^- 
ment  ordered  by  the  law ;  and  a  sheriff  who 
should  take  away  the  life  of  a  man  in  a  manner 
different  from  that  which  the  law  prescribes, 
would  be  prosecuted  as  guilty  of  murder*. 

In  a  word,  the  constitution  of  England,  being 
a  free  constitution,  demanded  from  that  circum- 
stance alone  (  as  I  should  already  have  but  too 
often  repeated,  if  so  fundamental  a  truth  could  be 
too  often  urged  )  extraordinary  precautions  to 
guard  against  the  dangers  which  unavoidably  at- 
tend the  power  of  inflicting  punishments ;  &nd  it 
is  particularly  when  considered  in  this  light,  that 
the  trial  by  jury  proves  an  admirable  institution. 

By  means  of  it,  the  judicial  authority  is  not 
only  placed  out  of  the  hands  of  the  man  who  is 
invested  with  the  executive  authority— it  is  even 
out  of  the  hands  of  the  judge  himself.  Not  only 
the  person  ^yho  is  trusted  with  the  public  powder 
cannot  exert  it,  till  he  has,  as  it  were,  received 
the  permission  to  that  purpose,  of  those  who  are 
set  apart  to  administer  the  laws  ;  but  these  latter 

*  And  if  any  other  person  but  the  sheriff,  even  the  judge  him- 
self, were  to  cause  death  to  be  inflicfcd  upon  a  man,  though 
convicted,  it  would  be  deemed  homicide.  See  Blackstone,  book 
iv.  chap.  14.. 
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are  also  restrained  in  a  manner  exactly  alike,  and 
cannot  make  the  law  speak,  but  when,  in  their 
turn,  they  have  likewise  received  permission. 

And  those  persons  tb  whom  the  law  has  thus 
exclusively  delegated  the  prerogative  of  deciding 
that  a  punishment  is  to  be  inflicted, — those  men 
without  whose  declaration  the  executive  and  the 
judicial  powers  are  both  thus  bound  down  to  in- 
action, do  not  form  among  themselves  a  permanent 
body,  who  may  have  had  time  to  study  how  their 
power  can  serve  to  promote  their  private  views  or 
interest  :  they  are  men  selected  at  once  from 
among  the  people,  who  perhaps  never  were  before 
called  to  the  exercise  of  such  a  function,  nor  fore- 
see that  they  ever  shall  be  called  to  it  again. 

As  the  extensive  right  of  challenging  efl^eciually 
baffles,  on  one  hand,  the  secret  practices  of  such 
as,  in  the  face  of  so  many  discouragements,  might 
still  endeavour  to  make  the  judicial  power  subser- 
vient to  their  own  views,  and  on  the  other  excludes 
all  personal  resentments,  the  sole  affection  which 
remains  to  influence  the  integrity  of  those  who 
alone  are  entitled  to  put  the  public  power  into 
action,  during  the  short  period  of  their  authority^ 
is,  that  their  own  fate  as  subjects  is  essentially 
connected  with  that  of  the  man  whose  doom  they 
are  going  to  decide. 

In  fine^  such  is  the  happy  nature  of  this  institu- 
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tioD,  that  the  judicial  power,  a  power  so  formida- 
ble in  itself,  which  is  to  dispose,  without  finding 
any  resistance,  of  the  property,  honour,  and  life 
of  individuals,  and  which,  whatever  precautions 
may  be  taken  to  restrain  it,  must  in  a  great  de- 
gree remain  arbitrary,  may  be  said,  in  England^ 
to  exist, — to  accomplish  every  intended  purpose, 
— and  to  be  in  the  hands  of  nobody*. 

In  all  these  observations  on  the  advantages  of 
the  English  criminal  law,  I  have  only  considered 
it  as  connected  with  the  constitution,  which  is  a 
free  one  ;  and  it  is  in  this  view  alone  that  I  have 
compared  it  with  the  jurisprudence  received  in 
other  states.  Yet,  abstractedly  from  the  weighty 
constitutional  considerations  which  1  have  suggest- 
ed, r  think  there  are  still  other  interesting  grounds 
of  pre-eminence  on  the  side  of  the  laws  of  Eng- 
land. 

In  the  first  place,  they  do  not  permit  that  a 
man  should  be  made  to  run  the  risque  of  a  trial, 
but  upon  the  declaration  of  twelve  persons  at 
least  (the  grand  jury).  Whether  he  be  in  prisoUi 
or  on  his  trial,   they  never  for  an  instant  refuse 

*  The  consequence  of  this  institution  is,  that  no  man  in  Eng- 
land ever  meets  the  man  of  whom  he  may  say,  "  That  man  has 
'^  a  power  to  decide  on  my  death  or  life/'  If  we  could  for  a 
moment  forget  the  advantages  of  that  institutioo,  >  we  ought  at 
least  to  admire  the  iugeouity  of  it. 
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free  aooesa  to  those  ^ho  have  either  advioe  or 
comfort  to  give  him  ;  they  even  allow  him  to 
summon  all  who  may  have  any  thing  to  say  in  bis 
favour.  And  lastly,  what  is  of  very  great  impor* 
tanop,  the  witnesses  against  him  must  deliver  their 
testimony  in  his  presence  ;  he  may  cross-examine 
them,  and,  by  one  unexpected  question,  confound 
a  whole  system  of  calumny :  indulgences  these^ 
all  denied  by  the  laws  of  other  countries. 

Hence,  though  an  accused  person  may  be  expo»* 
ed  to  have  his  fate  decided  by  persons  (  the  petty 
jury  )  who  possess  not,  perhaps,  all  that  sagacity 
which  in  some  delicate  cases  it  is  particularly  ad- 
vantageous to  meet  with  in  a  judge,  yet  this  in* 
convenience  is  amply  compensated  by  the  exten- 
sive means  of  defence  with  which  the  law,  as  we 
have  seen,  has  provided  him.  If  a  juryman  does 
not  possess  that  expertness  which  is  the  result  of 
long  practice,  yet  neither  does  he  bring  to  judge- 
ment that  hardness  of  heart  which  is,  more  or  less^ 
also  the  consequence  of  it :  and.  bearing  about 
him  the  principles  ( let  me  say,  the  unimpaired 
instinct )  of  humanity,  he  trembles  while  he  exer- 
cises the  awful  office  to  which  he  finds  himself 
called,  and  in  doubtful  cases  always  decides  for 
mercy. 

It  is  to  be  farther  observed^  that^  in  the  usual 
course  of  things^  juries  pay  great  regard  to  the 
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opinions  delivered  by  the  judges ;  that,  in  those 
cases  where  they  are  clear  as  to  the  fact,  yet  find 
themselves  perplexed  with  regard  to  the  degree 
of  guilt  connected  with  it,  they  leave  it,  as  has 
been  said  before,  to  be  ascertained  by  the  discre- 
tion of  the  iudge,  by  returning  what  is  called  a 
special  verdict ;  that,  whenever  circumstances 
seem  to  alleviate  the  guilt  of  a  person,  against 
whom  nevertheless  the  proof  has  been  positive, 
they  tempar  their  verdict  by  recommending  him 
to  the  mercy  of  the  king  (  which  seldom  fails  to 
produce  at  least  a  mitigation  of  the  punishment) : 
that,  though  a  man  once  acquitted  can  never, 
under  any  pretence  whatsoever,  be  again  brought 
into  peril  for  the  same  offence,  yet  a  new  trial 
would  be  granted  if  he  had  been  found  guilty  up- 
on evidence  strongly  suspected  of  being  false. 
Lastly,  what  distinguishes  the  laws  of  England 
from  those  of  other  countries  in  a  very  honourable 
manner,  is,  that  as  the  torture  is  unknown  to 
them,  so  neither  do  they  know  any  more  grievous 
punishment  than  the  simple  deprivation  of  life. 

All  these  circumstances  have  combined  to  in- 
troduce such  a  mildness  into  the  exercise  of  crimi- 
nal justice,  that  the  trial  by  jury  is  that  point  of 
their  liberty  to  which  the  people  of  England  are 
most  thoroughly  and  universally  wedded  ;  and  the 
only  complaint  I  have  ever  heard  uttered  against 
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H,  has  been  by  men  who,  more  sensible  of  the  ne- 
eessity  of  public  order  than  alive  to  the  feelings  .of 
humanity,  think  that  too  many  offenders  escape 
with  impunity. 


CHAP.  XIV. 

tHE  SUBJECT  CONCLUDED. LAWS  RELATIVE  TO 

IMPRISONMENT. 


X3UT  what  completes  that  sense  of  independ- 
ence which  the  laws  of  England  procure  to  every 
individual  (a  sense  which  is  the  noblest  advantage 
attending  liberty),  is  the  greatness  of  their  pre- 
cautions upon  the  delicate  point  of  imprisonment. 

In  the  first  place,  by  allowing,  in  most  cases, 
enlargement  upon  bail,  and  by  prescribing,  on 
that  article,  express  rules  for  the  judges  to  fol- 
low, they  have  removed  all  pretexts,  which  cir- 
cumstances might  afford^  for  depriving  a  man  of 
his  liberty. 

But  it  is  against  the  executive  power  that  the 

legislature  has  above  all,  directed  its  efforts ;  nor 

has  it  been  but  by  slow  degrees  that  it  has  been 

successful  in  wresting  from  it  a  branch  of  power 

which  enabled  it  to  deprive  the  people  of  their 

readers,  as  well  as  to  intimidate  those  who  might 

be  tempted  to  assume  the  function ;  and  which^ 
A  a 
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having  thus  all  the  efficacy  of  more  odious  means 
iivithout  the  dangers  of  them,  was  perhaps  the 
most  formidable  weapon  with  which  it  might  at- 
tack public  liberty. 

The  methods  originally  pointed  out  by  the  laws 
of  England  for  the  enlargement  of  a  person  un- 
justly imprisoned,  were  the  writs  of  mainprise^  de 
odio  ei  atiuy  and  de  homine  replegiando.  Those 
writs,  which  could  not  be  denied,  were  an  order 
to  the  sheriff  of  the  county  in  which  a  person  was 
confined,  to  inquire  into  the  causes  of  his  confine- 
ment ;  and,  according  to  the  circumstances  of  his 
case^  either  to  discharge  him  completely,  or  upon 
bail. 

But  the  most  useful  method,  and  which  even, 
by  being  most  general  and  certain,  has  tacitly 
abolished  all  the  others,  is  the  writ  of  Habeas  Car' 
pu$,  so  called,  because  it  begins  with  the  words 
Habeas  corpus  ad  subjiciendum.  This  writ  beings 
a  writ  of  high  prerogative,  must  issue  from  the 
Court  of  King's  Bench :  its  effects  extend  equally 
to  every  county  :  and  the  king  by  it  requires,  or 
is  understood  to  require,  the  person  who  holds  009 
of  his  subjects  in  custody,  to  carry  him  before  the 
'judge,  with  the  date  of  the  confinement,  and  the 
cause  of  it,  in  order  to  discharge  him,  or  continue 
to  detain  him,  according  as  the  judge  shall  decree. 

But  this  writ,  which  might  be  a  resource  in 
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cases  of  violent  imprisonment  eflfected  by  indivi- 
duals^ or  panted  at  their  request^  was  bat  a  feeble 
one,  or  rather  was  no  resource  at  all  against  the 
prerogative  of  the  prince,  especially  under  the 
sway  of  the  Tudors,  and  in  the  beginning  of  that 
of  the  Stuarts.  And  even  in  the  first  vears  of 
Charles  the  First,  the  judges  of  the  King's  Bench, 
who,  in  consequence  of  the  spirit  of  the  tiiues,  and 
of  their  hoMing  their  places  durante  bene  placiiOy 
were  constantly  devoted  to  the  court,  declared ; 
^'  that  they  could  not,  upon  a  Habeas  Corpus, 
^^  either  bail  or  deliver  a  prisoner,  though  com- 
^'  uiitted  without  any  cause  assigned,  in  cQse  he 
^^  was  committed  by  the  special  command  of  the 
*^  king,  or  by  the  lords  of  the  privy  council." 

Those  principles,  and  the  mode  of  procedure 
which  resulted  from  them,  drew  the  attention  of 
parliament ;  and  in  the  bill  called  the  Petition  of 
Right,  passed  in  the  third  year  of  the  reign  of 
Charles  the  First,  it  was  enacted,  that  no  person 
should  be  kept  in  custody  in  consequence  of  such 
imprisonments. 

But  the  judges  knew  how  to  evade  the  intention 
of  this  act :  they  indeed  did  not  refuse  to  discharge 
a  man  imprisoned  without  a  cause  ;  but  they  used 
so  much  delay  in  the  •  examination  of  the  cau^es, 
that  they  obtained  the  full  effect  of  an  open  denial 
of  justice. 


it 
it 
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The  legislature  again  interposed,  and  in  the  act 
passed  in  the  sixteenth  year  of  the  reign  of  Charles 
the  First,  the  same  in  which  the  Star-^chamber  was 
suppressed,  it  was  enacted ,  that  ^^  if  any  person 

be  committed  by  the  king  himself  in  person,  or 

by  his  privy  council,  or  by  any  of  the  members 

thereof,  he  shall  have  granted  unto  him,  uith- 
*^  out  delay  upon  any  pretence  whatsoever,  a  writ 
^^  of  Habeas  Corpus ;  and  that  the  judge  shall 
'^  thereupon,  within  three  court  days  after  the  re- 
*^  turn  is  made,  examine  and  determine  the  legality 
"  of  such  imprisonment." 

This  act  seemed  to  preclude  every  possibih'ty 
of  future  evasion  :  yet  it  was  evaded  still  ;  and^ 
by  the  connivance  of  the  judges,  the  person  who 
detained  the  prisoner  could,  without  danger,  wait 
for  a  second,  and  a  third  writ,  called  an  alias  and 
apiaries,  before  he  produced  him. 

All  these  different  artifices  gave  at  length  birth 
to  the  famous  act  of  Habeas  Corpus  (  passed  in 
the  thirty-first  year  of  the  reign  of  Charles  the 
Second),  which  is  considered  in  England  as  a  se- 
cond Great  Charter,  and  has  extinguished  all  the 
resources  of  oppression.* 

The  principal  articles  of  this  act  are,-^ 

*  Tlie  real  title  of  this  act  is,  An  Act  for  better  securing  the 
Liberty  of  the  Subject,  and  for  Prevention  of  Imprisonment 
,heyond  the  Seas, 


y 
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1.  To  fix  the  different  terms  allowed  for  bring* 
ing  a  prisoner :  those  terms  are  proportioned  to 
the  distance :  and  none  can  in  any  case  exceed 
twenty  days. 

2.  That  the  officer  and  keeper  neglecting  to 
make  due  returns^  or  not  delivering  to  the  prison- 
er, or  his  agent,  within  six  hours  after  demand,  a 
copy  of  the  warrant  of  commitment,  or  shifting 
the  custody  of  the  prisoner  from  one  to  another, 
without  sufficient  reason  or  authority  (  specified 
in  the  act)  ;  shall  for  the  first  offence  forfeit  one 
hundred  pounds,  and  for  the  second  two  hundred, 
to  the  party  aggrieved,  and  be  disabled  to  hold 
his  office. 

3.  No  person,  once  delivered  by  Habeas  Corpus, 
shall  be  committed  for  the  same  offence,  on  pe- 
nalty of  five  hundred  pounds. 

4.  Every  person  committed  for  treason  or  felo- 
ny, shall,  if  he  require  it,  in  the  first  week  of  the 
next  term,  or  the  first  day  of  the  next  session,  be 
indicted  in  that  term  or  session,  or  else  admitted 
to  bail,  unless  it  should  be  proved  upon  oath,  that 
the  king's  witnesses  cannot  be  produced  at  that 
time  :  and  if  not  indicted  and  tried  in  the  second 
term  or  session,  he  shall  be  discharged  of  his  im- 
prisonment for  such  imputed  offence. 

^.  Any  of  the  twelve  judges,  or  the  lord-chan- 
cellor, who  shall  deny  a  writ  of  Habeas  Corpus, 
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on  sight  of  the  warrant,  or  on  oath  that  the  same 
is  refused,  shall  forfeit  severally  to  the  party  ag- 
grieved five  hundred  pounds. 

6.  No  inhabitant  of  England  ( except  persons 
oontraotiDg,  or  convicts  praying  to  be  transported) 
shall  be  sent  prisoner  to  Scotland,  Ireland,  Jeisey^ 
Guernsey,  or  any  place  beyond  the  seas,  witliin  or 
without  the  king's  dominions, — on  pain,  that  the 
party  committing,  his  advisers,  aiders,  and  assist- 
ants, shall  forfeit  to  the  party  aggrieved  a  sum 
not  less  than  five  hundred  pounds,  to  be  recovered 
with  treble  costs,  shall  be  disabled  to  bear  any 
office  of  trust  or  profit — shall  incur  ^he  penalties 
of  a  praemunire*,  and  be  incapable  of  the  king's 
pardon. 

*  The  statutes  of  pramunire,  thas  called  from  the  writ  for 
their  execution,  which  begins  with  the  words  pnemunire  (  for 
pramonere )  facias,  were  originally  designed  to  oppose  the 
usurpations  of  the  popes.  The  first  was  passed  under  the  reiga 
of  Edward  the  First,  and  was  followed  by  several  others,  which, 
even  before  the  reformation,  established  such  effectual  provisions 
as  to  draw  upon  one  of  them  the  epithet  of  txecrabile  statutum. 
The  offences  against  which  those  statutes  were  framed  weie 
likewise  distinguished  by  the  appellation  of pnemmUre;  and 
under  that  word  were  included  all  attempts  to  increase  the  power 
of  the  pope  at  the  expense  of  tlie  royal  authority.  The  punish- 
ment decreed  for  such  cases,  was  also  called  a  pnemunire :  it 
has  since  been  extended  to  several  other  kinds  of  offence,  and 
amounts  to  imprisonment  at  the  king's  pleasure,  or  for  life,  and 
forfeiture  of  all  goods  and  rents  of  lands. 
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BOOK  II. 
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A    VTKW    OF  THE    ADVANTAGES  OF  THE  RNGi;.ISH  GO- 
VERNMEKTt    A\D  OF  THE  KIGtITS  AND  LIBERTIES 
OF  THE  PEOPLE  ;    AND  A    CONFIRMATION,    BY  RE- 
FERENCE TO    FACTS,   OF    THE  PRINCIPLES  STATEI^ 
IN  THE  WORK. 


CHAP.  I. 

BOMB   ADVANTAGES   PECULIAR   TO    THE   ENOUSH   CONSTITUTION. 
1.   THE  UNITY  OF  THE  EXECUTIVE  POWER. 


^V  E  have  seen  in  former  chapters  the  resources 
allotted  to  the  different  parts  of  the  {English  go- 
vernment for  balancing  each  other,  and  how  their 
reciprocal  actions  and  re-actions  produce  the  free- 
dom of  the  constitution,  which  is  no  more  than  an 
equilibrium  between  the  ruling  powers  of  the 
state.  I  now  propose  to  show  that  the  particular 
nature  and  functions  of  these  same  constituent 
parts  of  the  government^  which  give  it  so  different 
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an  appearance  from  that  of  other  free  states^  are 
moreover  attended  with  peculiar  and  very  great 
advantages,  which  have  not  hitherto  been  suflS- 
ciently  observed. 

The  first  peculiarity  of  the  English  governments 
as  a  free  government,  is  its  having  a  king, — its 
having  thrown  into  one  place  the  whole  mass,  if 
I  may  use  the  expression,  of  the  executive  power, 
and  having  invariably  and  for  ever  fixed  it  there. 
By  this  very  circumstance  also  has  the  depositum 
of  it  been  rendered  sacred  and  inexpugnable  ;— 
by  making  one  great,  very  great  man  in  the  state, 
has  an  effectual  check  been  put  to  the  pretensions 
of  those  who  otherwise  would  strive  to  become 
such  ;  and  disorders  have  been  prevented,  which, 
in  all  republics,  ever  brought  on  the  ruin  of  liber- 
ty, and,  before  it  was  lost,  obstructed  the  enjoy- 
ment of  it. 

If  we  cast  our  eyes  on  all  the  states  that  ever 
were  free,  we  shall  see  that  the  people  ever  turn- 
ing their  jealousy,  as  it  was  natural,  against  the 
executive  power,  but  never  thinking  of  the  means 
of  limiting  it,  so  happily  prevalent  in  England*, 
never  employed  any  other  expedients  beside  the 
obvious  one  of  trusting  that  power  to  inagistratOB 

0 

^  The  rendering  that  power  dependent  on  the  people  for  its 
supplies. — See  on  this  subject  chap.  vi.  book  I. 
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whom  they  appointed  annually  ;  which  was  in 
great  measure  the  sarae  as  keeping  the  manage- 
ment of  it  to  themselves :  whence  it  resulted,  that 
the  people,  who,  whatever  may  be  the  frame  of 
the  government,  always  possess,  after  all,  the 
reality  of  power,  thus  uniting  in  themselves  with 
this  reality  of  power  the  actual  exercise  of  it,  in 
form  as  well  as  in  fact^  constituted  the  whole  state. 
In  order  therefore  legally  to  disturb  the  whole 
state,  nothing  more  was  requisite  than  to  put  in 
motion  a  certain  number  of  individuals. 

In  a  state  which  is  small  and  poor,  art  arrange*' 
ment  of  this  kind  is  not  attended  with  any  great 
inconveniences,  as  every  individual  is  taken  up 
with  the  care  of  providing  for  his  subsistence,  as 
great  objects  of  ambition  are  wanting,  and  as 
evils  cannot,  in  such  a  state,  ever  become  much 
complicated.  In  a  state  that  strives  for  aggran- 
disement, the  difficulties  and  danger  attending  the 
pursuit  of  such  a  plan  inspire  a  general  spirit  of 
caution,  and  every  individual  makes  a  sober  use  of 
his  rights  as  a  citizen. 

But  when,  at  length,  those  exterior  motives 

cease,  and  the  passions,   and  even    the  virtues^ 

which  they  excited,  are  thus  reduced  to  a  state  of 

inaction,  the  people  turn  their  eyes  back  towards 

the  interior  of  the  republic  ;  and  every  individual, 

in  seeking  then  to  concern  himself  in  all  affairs^ 
Bb 
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seeks  for  new  objects  that  may  restore  him  U> 
that  state  of  exertion  which  habit,  he  finds^  has 
rendered  necessary  to  him,  and  aims  at  the  exer* 
cise  of  a  share  of  power  which,  small  as  it  is,  yet 
flatters  his  vanity. 

As  the  preceding  events  must  have  given  an  in* 
fluence  to  a  certain  number  of  citizens,  they  avail 
themselves  of  the  general  disposition  of  the  people^ 
to  promote  their  private  views :  the  legislative 
power  is  thenceforth  continually  in  motion  ;  and 
as  it  is  badly  informed  and  falsely  directed,  almost 
every  exertion  of  it  is  attended  with  some  injury 
to  the  laws,  or  the  state. 

This  is  not  all  ;  as  those  who  compose  the  ge- 
neral assemblies  cannot,  in  consequence  of  their 
numbers,  entertain  any  hopes  of  gratifying  their 
private  ambition,  or,  in  general,  their  private  pas« 
sions,  they  at  least  seek  to  gratify  their  political 
caprices,  and  they  accunmlate  the  honours  and 
dignities  of  the  state  on  some  favourite  whom  the 
public  voice  happens  to  raise  at  that  time. 

But,  as  in  such  a  state  there  can  be,  from  the 
irregularity  of  the  determinations  of  the  people, 
no  such  thing  as  a  settled  course  of  measures,  it 
happens  that  men  never  can  exactly  tell  the  pre-* 
sent  state  of  public  affairs.  The  power  thus  given 
away  has  already  become  very  great  before  those 
for  whom  it  was  given  so  much  as  suspect  it ;  and 
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he  himself  who  enjoys  that  power  does  not  know 
its  full  extent :  bat  then,  on  the  first  opportunity 
tbat  ofiers,  he  suddenly  pierces  through  the  cloud 
which  hid  the  summit  from  him^  and  at  once  seats 
himself  upon  it.  The  people,  on  the  other  hand, 
no  sooner  recover  sight  of  him,  than  they  see  their 
liEivourite  now  become  their  master,  and  discover 
the  evil,  only  to  find  that  it  is  past  remedy 

As  this  power^  thus  surreptitiously  acquired,  is 
destitute  of  the  support  both  of  the  law  and  of  the 
ancient  course  of  things,  and  is  even  but  indif- 
ferently  respected  by  those  who  have  subjected 
themselves  to  it,  it  cannot  be  maintained  but  by 
abusing  it.  The  people  at  length  succeed  in 
forming  somewhere  a  centre  of  union  ;  they  agree 
in  the  choice  of  a  leader  :  this  leader  in  his  turn 
rises ;  in  his  turn  also  he  betrays  bis  en<;agement3 ; 
power  produces  its  wonted  effects;  and  the  pro- 
tector becomes  a  tyrant. 

This  is  not  all :  the  same  causes  which  have 
given  one  master  to  the  state,  give  it  two,  give  it 
three.  AH  those  rival  powers  endeavour  to  swal- 
low up  each  other ;  the  state  becomes  a  scene  of 
endless  quarrels  and  broils,  and  is  in  a  continual 
convulsion. 

If  amidst  such  disorders  the  people  retained 
their  freedom,  the  evil  must  indeed  be  very  great 
to  take  away  all  the  advantages  of  it  ;  but  they 
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are  slaves,  and  yet  have  not  what  in  other  coun*' 
tries  makes  amends  for  political  servitude  ;  I  mean 
tranquilhty. 

In  order  to  prove  all  these  thinjpfs,  if  proofs 
were  deemed  necessary,  1  would  only  refer  the 
reader  to  what  every  one  knows  of  Pisistratus 
and  Megacles,  of  Marius  and  Sylla,  of  Caesar 
and  Pompey,  However,  1  cannot  avoid  trans- 
lating a  part  of  the  speech  which  a  citizen  of  Flo- 
rence addressed  once  to  the  senate  :  the  reader 
will  find  in  it  a  kind  of  abridged  story  of  all  re- 
publics ;  at  least  of  those  which^  by  the  share  al- 
lowed to  the  people  in  the  government,  deserved 
that  name,  and  which,  besides^  attained  a  certain 
degree  of  extent  and  power. 

^^  That  nothing  human  may  be  perpetual  and 
stable,  it  is  the  will  of  Heaven  that,  in  all  states 
whatsoever,  there  should  arise  certain  destructive 
families,  who  are  the  bane  and  ruin  of  them.  Of 
this  our  own  re|)ul)lic  afibrds  as  many  and  more 
deplorable  examples  than  any  other,  as  it  owes 
its  misfortunes  not  only  to  one,  but  to  several  such 
families.  We  had  at  first  the  Buondelmonti  and 
the  HuhertL  We  had  afterwards  the  Donaii  and 
the  Cerchi:  and  at  present  (shameful  and  ridictt- 
lous  conduct !  )  we  are  waging  war  among  our- 
selves for  the  Ricci  and  the  Alhizzi. 

^'  When  in  former  times  the  Ghibelins  were 
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suppressed,  every  one  expected  that  the  Guelfs, 
being  then  satisfied,  would  have  chosen  to  live  in 
tranquillity ;  yet,  but  a  little  time  had  elapsed, 
when  they  again  divided  themselves  into  the  fac- 
tions of  the  whites  and  the  blacks.  When  the 
whites  were  suppressed,  new  parties  arose,  and 
new  troubles  followed.  Sometimes  battles  were 
fought  in  favour  of  the  exiles ;  and,  at  other  times^ 
quarrels  broke  out  between  the  nobility  and  the 
people.  And,  as  if  resolved  to  give  away  to 
others  what  we  ourselves  neither  could,  nor  would, 
peaceably  enjoy,  we  committed  the  care  of  our 
liberty  sometimes  to  king  Robert,  and  at  other 
times  to  his  brother,  and  at  length  to  the  duke  of 
Athens  ;  never  settling  or  resting  in  any  kind  of 
government,  as  not  knowing  either  how  to  enjoy 
liberty,  or  support  servitude*/' 

The  English  constitution  has  prevented  the 
possibility  of  misfortunes  of  this  kind.  By  dimi- 
nishing the  power,  or  rather  actual  exercise  of  the 
power,  of  the  peoplef ,  and  making  them  share  in 
the  legislature  only  by  their  representatives,  the 
irresistible  violence  has  been  avoided  of  those  nu- 

"*  See  the  History  of  Florence^  by  Macliiavel,  lib.  iii. 

t  We  fiball  see  in  the  sequel,  that  this  diminution  of  the  «r- 
ercise  of  the  power  of  the  people  has  been  attended  with  h  great 
increase  of  their  liberty. 
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merous  and  general  assemblies,  which,  on  what- 
ever side  they  throw  their  weight,  bear  dowa 
every  thing.  Besides,  as  the  power  of  the  people, 
when  they  have  any  kind  of  power,  and  know 
how  to  use  it,  is  at  all  times  really  formidable,  the 
constitution  has  set  a  counterpoise  to  it ;  and  the 
royal  authority  is  this  counterpoise. 

Jn  order  to  render  it  equal  to  such  a  task,  the 
constitution  has,  in  the  first  place,  conferred  on 
the  king,  as  we  have  seen  before,  the  exclusive 
prerogative  of  calling  and  dismissing  the  legisla- 
tive bodies,  and  of  putting  a  negative  on  their  re- 
solutions. 

Secondly,  it  has  also  placed  on  the  side  of  the 
king  the  whole  executive  power  in  the  nation. 

Lastly,  in  order  to  eiFect  still  nearer  an  equili- 
brium, the  constitution  has  invested  the  man 
whom  it  has  made  the  sole  head  of  the  state,  with 
all  the  personal  privileges,  all  the  pomp,  all  the 
majesty,  of  which  human  di^rnities  are  capable.  In 
the  language  of  the  law,  the  king  is  sovereign 
lord,  and  the  people  are  his  subjects;— he  is  uni- 
versal proprietor  of  the  kingdom ; — he  bestows  all 
the  dignities  and  places  ;  and  he  is  not  to  be  ad- 
dressed but  with  the  expressions  and  outward 
ceremony  of  almost  eastern  humility.  Besides, 
his  person  is  sacred  and  inviolable  ;  and  any  at- 
tempt whatsoever  against  it  is,  in  the  eye  of  the 
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law^  a  orime  equal  to  that  of  an  attack  upon  the 
whole  state. 

In  a  word,  since,  to  have  too  exactly  completed 
the  equilibrium  between  the  power  of  the  people 
and  that  of  the  crown,  would  have  been  to  sacri* 
fice  the  end  to  the  means,  that  is,  to  have  endan* 
gered  liberty  with  a  view  to  strengthen  the  go« 
vernment,  the  deficiency  which  ought  to  remain 
on  the  side  of  the  crown,  has  at  least  'been,  in 
appearance,  made  up,  by  conferring  on  the  king 
all  that  sort  of  strength  that  may  result  from  the 
opinion  and  reverence  of  the  people ;  and,  amidst 
the  a^tations  which  are  the  unavoidable  attend* 
ants  of  liberty,  the  royal  power,  like  an  anchor 
that  resists  both  by  its  weight  and  the  depth  of 
its  hold,  ensures  a  salutary  steadiness  to  the  vessel 
of  the  state. 

The  greatness  of  the  prerogative  of  the  king, 
by  thus  procuring  a  great  degree  of  stability  to 
the  state  in  general,  has  much  lessened  the  po«* 
sibility  of  the  evils  we  have  above  described  ;  it 
has  even,  we  may  say,  totally  prevented  them,  by 
rendering  it  impossible  for  any  citizen  to  rise  to 
any  dangerous  greatness. 

And  to  begin  with  an  advantage  by  which  the 
people  easily  sdfier  themselves  to  be  influenced,  I 
mean  that  of  birth,  it  is  impossible  for  it  to  pro* 
duce  in  England  eflects  in  any  degree  dangerous ; 
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for  though  there  are  lords  who,  besides  theif 
wealth,  may  also  boast  of  an  illustrious  descent^ 
yet  that  advantage,  being  exposed  to  a  continual 
comparison  with  the  splendor  of  the  throne,  dwin- 
dles almost  to  nothing;  and,  in  the  gradation 
universally  received  of  dignities  and  titles,  that  of 
sovereign  prince  and  king  places  him  who  is  in- 
vested with  it  out  of  all  degree  of  proportion. 

The  ceremonial  of  the  court  of  Eogland  is  even 
formed  upon  that  principle.  Those  persons  who 
are  related  to  the  king  have  the  title  of  princes  of 
the  blood,  and,  in  that  quality,  an  undisputed  pre- 
eminence over  all  other  persons*.  Nay,  the  first 
men  in  the  nation  think  it  an  honourable  distinc- 
tion to  themselves,  to  hold  the  different  menial 
offices,  or  titles,  in  his  household.  If  we  therefore 
were  to  set  aside  the  extensive  and  real  power  of 
the  king,  as  well  as  the  numerous  means  he  pos- 
sesses of  gratifying  the  ambition  and  hopes  of  iih- 
dividuals,  and  were  to  consider  only  the  majesty 
of  his  title,  and  that  kind  of  strength  founded  on 
public  opinion  which  results  from  it,  we  shall  find 
that  advantage  so  considerable,  that  to  attempt  to 
enter  into  a  competition  with  it,^  with  the  bare 

♦  This,  by  stat.  of  the  31st  of  Hen.  VIII.  extends  to  the 
sons,  grandsons,  brothers,  uncles,  and  nephews,  of  the  retgiung 
king. 


adVantikge^  of  high  birth,  wiii<$b  itself  hM'no  other' 
foundation  than  public  o{Mnion,  and  that  too  in  iM 
very  subordinate  degree,  would  be  an  tdtenxf^ 
completely  extravagant. 

ff  this  difference  is  so  great  as  to  be  thoroughlj^ 
submitted  to,  even  by  those  persons  whose  situa^ 
tion  might  incline  them  to  disown  it,  much-  moi^* 
does  it  influence  the  minds  of  the  people.  And  if,^ 
notwithstanding  the  value  which  every  Engli^man* 
ought  to  set  upon  himself  as  a  man,  and  a  fVee^ 
man,  there  were  any  whose  eyes  were  so  very 
tender  as  to  be  dazzled  by  the  appearance  and 
tile  arms  of  a  lord,  they  would  be  totally  blinded 
when  tfhey  came  to  t^m  them  towards  the  royal' 
majesty. 

The  only  man,  therefore,  who,  to  person^  un^ 
acquainied  with  the  constitutioA^  of  England^ 
might  at  first  sight  appeav  in  a  condition  to'  put 
the  government  in  danger,  would  be  one  who^ 
by  the  greatness  of  his  abilities  and  public  services^ 
might  have  acquired  in  a  high  degree  the  love  of 
the  people,  and  obtained  a  great  influence  in  thtf 
bouse  of  commons. 

But  how  great  soever  this  enthusiasm  of  the 
public  may  be,  barren  applause  is  the  only  fVuit 
which  the  man  whom  they  favour  can  expect 
from  it.  He  can  hope  neither  for  a' dictatorship^ 
nor  a  consulship,  nor  in  general  for  any  power 

CO 
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under  the  shctlter  of  which  he  may  at  onoe  safely 
unmask  that  ambition  with  which  we  might  sup- 
pose him  to  be  actuated,  or,  if  we  suppose  him  to 
have  been  hitherto  free  from  any,  grow  insensibly 
corrupt.  The  only  door  which  the  constitution 
leaves  open  to  his  ambition,  of  whatever  kind  it  may 
be^i^a  place  in  the  administration,  during  the  plea- 
sure of  the  king..  If,  by  the  continuance  of  his  ser- 
vices, and  the  preservation  of  his  influence,  he  be- 
comes able  to  aim  still  higher,  the  only  door  which- 
again  opens  to  him  is  that  of  the  house  of  lords. 

But  this  advance  of  the  favourite  of  the  people- 
towards  the  establishment  of  his  greatness  is  at 
the  same  time  a  great  step  towards  the  loss  of 
that  power  which  might  render  him  formidable. 

In  the  first  place^  the  people  seeing  that  he  is 
become  much  less  dependent  on  their  favour^  be- 
gin, from  that  very  moment,  to  lessen  their  attach* 
ment  to  him.  Seeing  him  moreover  distinguish-^ 
ed  by  privileges  which  are  the  objects  of  their  jea- 
lousy, I  mean  their  political  jealousy,  and  member 
of  a  body  whose  interests  are  frequently  opposite 
to  theirs,  they  immediately  conclude  that  this  great 
and  new  dignity  cannot  have  beea  acquired  but 
through  a  secret  agreement  to  betray  them.  Their 
favourite  thus  suddenly  transformed,  is  going, 
they  make  no  doubt,  to  adopt  a  conduct  entirely 
opposite  to  that  which  has  till  then  been  the  cause 
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of  bis  advancement  and  high  reputation,  and,  in 
the  compass  of  a  few  hours,  completely  to  re- 
nounce those  principles  which  he  has  so  long  and 
so  loudly  professed.  In  this,  certainly  the  people 
are  mistaken ;  but  yet  neither  would  they  be 
wrong,  if  they  feared  tiiat  a  zeal  hitherto  so 
warm,  so  constant,  I  will  even  add,  so  sincere, 
when  it  concurred  with  4;heir  favourite's  private 
interest,  would,  by  being  thenceforth  often  in  op- 
position to  it,  become  gradually  much  abated. 

Nor  is  this  all :  the  favourite  of  the  people 
does  not  even  find  in  his  new  dignity  ail  the  in- 
crease of  greatness  and  ^elat  that  might  at  first  be 
imagined. 

Hitherto  he  was,  it  is  Irue,  only  a  private  in- 
dividual ;  but  then  he  was  the  object  in  which 
the  whole  nation  interested  themselves ;  his  ac- 
tions and  words  w«re  set  forth  in  the  public 
prints ;  and  be  every-where  met  with  applause 
and  acclamation. 

AH  these  tokens  of  public  favQur  are,  I  know, 
sometimes  acquired  very  lightly  ;  but  they  never 
last  long,  whatever  people  may  say,  unless  real 
services  are  performed :  now,  the  title  of  bene- 
factor to  the  nation,  when  deserved,  and  univer- 
sally bestowed,  is  certainly  a  very  handsome  title, 
and  which  does  no-wise  require  the  assistance  of 
outward  pomp  to  set  it  off.    Besides,  though  he 
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f^afi  only  a  member  of  the  Anferior  bodjr  Qf  tbi 
iegi^l^tiure,  we  .must  observe,  t)e  wfts  Ihe  first; 
fmd  the  word  y£r^  .is  nlvay^  &  word  of  very  gref^ 
^^loxneut. 

But  now  that  he  is  made  a  ,JQrd,  all  his  ^eat« 
aiess^  which  bithertp  was  iodc^termiiiate,  becomes 
defined.  By  gn^atiqg.him  privileges  establidhed 
.and  fixed  by  known  la\vs>  that  uncertainty  i|s 
.tak^n  from  his  lustre  which  is  of  ^  i^uch  in^iQir'F' 
tanoe  in  tbpse  things  which  depend  on  imagina- 
tion ;  and  his  value  ji^  lowored^  just  because  it  is 
^ascertained. 

Besides,  he  is  a  Iprd ;  but  tbep  there  are  several 
men  who  possess  but  small  abilities,  and  few  esti- 
.mable  quali^cations,  who  also  are  lords  ;  his  lot  is, 
nevertheless,  to  be  seated  among  themi ;  the  law 
jplaces  him  rcxactly  on  ihe  same  level  with  them  ; 
and  all  .that  is  real  in  liis  greatness  is  tjiu^  lo^ 
in  a  xsrowd  of  ^i^nities,  hereditary  and  convene 
tional. 

Nor  are  these  the  only  losses  which  the  favourite 
^f  the  people  is  to  sufier.  Independently  of  those 
^eat  changes  which  he  descries  at  a  distance^  h^ 
.feels  around  him  alterfitions  no  Jess  visible,  and 
still  more  pai^fMl. 

Seated  formerly  in  ihe  assembly  of  the  repre- 
sentatives of  ihe  people,  iiis  ^talei^ts  anfi  continual 
success  bad  soon  raised  Jtiiqi  ftboy^  ^  l^veJ  of  liis 
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faUow-membon ;  aod^  being  canned  on  by  the 
vivacity  and  warmth  of  the  public  favour^  tho«a 
who  jDUgbt  have  b^n  temfKted  to  aet  up  m  his 
coii)j)etitors  wer^e  ii^edaced  to  ailence,  or  even  be* 
came  his  supporters. 

Admitted  now  into  jw  assembly  .of  penpoivs  in- 
vested with  a  perpetual  Mid  hereditary  title,  hfi 
finds  men  hitherto  his  superiors,— men  who  see 
with  $t  jealous  eye  the  shining  lale^ts  of  the  Jkomo 
^oamsp  and  i9^ho  are  fir^y  resolved,  thajt  a^er 
having  been  the  leading  m^n  jua  the  house  of  cpm- 
inons,  he  shaiU  not  be  the  $irst  ip  iheirs. 

In  a  word,  the  success  x>f  the  favourite  of  the 
people  was  brilliant,  apd  even  formidable ;  but 
the  constitution,  in  the  very  reward  it  prejparef 
for  him,  makes  him  find  a  kind  of  ostracism.  His 
advances  were  sudden,  and  his  course  rapid; 
he  was,  if  you  please,  like  a  toxrent  ready  to 
bear  down  every  thing  before  it ;  hut  tbjia  torreot 
is  copnpeUed,  by  the  general  .arrangement  of 
things,  finally  to  throw  itself  into  a  vast  reiservoir^ 
where  it  mingles^  and  loses  its  forqe  and  di,rec- 
tion. 

I  knpw  it  may  be  s^ldy  that,  in  order  ,to  ayoi4 
the  fatal  step  which  is  to  deprive  ihim  of  so  m^^nj 
advantages,  the  favourite  of  the  people  ought  to 
refuse  the  new  dignity  which  is  offered  to  hiqi,  and 
wait  fixr  more  important  sucpeAies^  from  lusolo- 
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quenoe  in  the  bouse  of  commons,  and  his  influence 
over  the  people. 

But  those  who  give  him  this  counsel  have  not 
sufficiently  examined  it.  Without  doubt  there 
are  men  in  England,  who,  in  their  present  pur- 
suit of  a  project  which  they  tbink  essential  to  the 
public  good,  would  be  capable  of  refusing  for  a 
while  a  dignity  which  would  deprive  their  virtue 
of  opportunities  of  exerting  itself,  or  might 
more  or  less  endanger  it  :  but  woe  to  him  who 
should  persist  in  such  a  refusal,  with  any  perni- 
cious design !  and  who,  in  a  government  where 
liberty  is  established  on  so  solid  and  extensive  a 
basis,  should  endeavour  to  make  the  people  believe 
that  their  fate  depends  on  the  persevering  virtue 
of  a  single  citizen.  His  ambitious  views  being  at 
last  discovered  (nor  could  it  be  long  before  they 
were  so),  his  obstinate  resolution  to  move  out  of 
the  ordinary  course  of  things  would  indicate  aims, 
on  his  part,  of  such  an  extraordinary  nature,  that 
all  men  whatever,  who  have  any  regard  for  their 
country,  would  instantly  rise  up  from  all  parts  to 
oppose  him,  and  he  must  fall  overwhelmed  with 
so  much  ridicule,  that  it  would  be  better  for  him 
to  fall  from  the  Tarpeian  rock*. 

*  The  reader  will,  perhaps,  object,  that  no  man  in  England 
can  entertain  such  views  as  those  I  have  suggested  here  :  this 
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In  fine,  even  though  we  were  to  suppose  that 
the  new  lord  might,  after  his  exaltation,  have 
preserved  all  his  interest  with  the  people,  or,  what 
would  be  no  less  difficult,  that  any  lord  whatever 
could,   by  dint  of  his  wealth  and  high  birth,  rival 
the  splendor  of  the  crown  itself,  all  these  advan- 
tages, how  great  soever  we  may  suppose  them, 
as  they  would  not  of  themselves  be  able  to  confer 
on  him  the  least  executive  authority,  must  for  ever 
remain    mere  showy   unsubstantial    advantage. 
Finding  all  the  active  powers  of  the  state  concen- 
tred  in  that  very  seat  of  power  which  we  suppose 
him  inclined  to  attack,  and  there  secured  by  for- 
midable provisions,  his  influence  must  always  eva- 
porate  in  ineffectual  words;    and  after  having 
advanced  himself,  as  we  suppose,  to  the  very  foot 
of  the  throne,  finding  no  branch  of  independent 
power  which  he  might  so  far  appropriate  to  him- 
self, as  at  last  to  give  a  reality  to  a  political  im- 

is  precisely  what  I  intended  to  prove.  The  essential  advantage 
of  the  English  government  above  all  those  that  have  been  called 
Jrte^  and  which  in  many  respects  were  but  apparently  so^  is» 
that  no  person  in  England  can  entertain  so  much  as  a  thought 
of  ever  rising  to  the  level  of  the  power  charged  with  the  execir- 
tion  of  the  laws.  All  men  in  the  state^  whatever  may  be  their 
rank,  wealth,  or  influence,  are  thoroughly  convinced  that  they 
must,  in  reality  as  well  as  in  name^  continue  to  be  MubfeeU  ;  and 
are  thus  compelled  really  to  love,  defend,  and  promote,  those 
laws  which  secure  liberty  to  the  subject. 
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p&rtmuseif  h»  t^ocild  sokmi  see'  it>  boWdvev"  |freit  it 
mig&t  have  at  fiM  ^ippeuedy  <ieo!rae'  and  dfo 
dway. 

Qod  forbid,  bm«rever^  thitti  I  fAxotoM  nMEta  ttttC 
the  people  of  ting]mi4  ate  so  fiitally  tied  down  to 
iflBotRin,  by  the  natare  of  their  government,  thai 
they  cannot,  in  thM»  of  oppression,  find  meams 
of  appointing  a  leader  t  No ;  I  only  meant  to^  say 
that  the  laws  of  Engknd  open  no  ioot  to  tkoser 
acH'umalations  of  power,  v^bich  barre  been  tbe 
ruin  of  so  Dofany  republies'  i  that  tbey  oflfer  ta  the 
ambitious  no  means  of  takitfg  oKfTdnts^  of  the 
inadvertence  or  even  the^*  grartitilkfe'  of  the  peoi^e, 
to  make  tbemrselves  theit  tytonfto;  amdllliat  the 
public  power,  of  wbiohf  the^  king  has  been  made 
the  eitciusrve  depowtory.  Adust  remain  misbakeA 
in  his  bands^  so  long  as  things' eonfinae  in  thd 
legal  order ;  which,  if  may  be  observed,  is  a  strong 
inducement  to  him  ocxistantly  to  endeavour  to 
maintain  them  in  it*. 

*  Several  events,  in  the  English  history,  put  iii  a  very  strong 
light  this  idea  of  the  stability  which  the  power  of  the  crowa 
gives  to  the  staite. 

One  is,  the  facility  with  which  the  great  dufee  of  Marlboroogb, 
and  his  party  at  home,  were  removed  frons  their  enipbyments. 
Hannibal,-  in  circumstances  nearly  sinihip,  bad  continued  the 
war  against  the  will  of  the  senate  of  Carthage :  Ctssar  had  done 
the  same  in  Gaul :  and  when  at  hst  he  ws»  txpieasly  required 
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CHAP.   II. 

THE  SUBJECT  CONCLUDED.— THE  EXECUTIVE  POWER  I» 
MORE  EASILY  CONFINED  WHEN  IT  IS  ONE. 


ifVNOTHER  great  advantage,  and  which  one 
would  not  at  first  expect^  in  this  unity  of  the  pub* 

to  deliver  up  bis  commission,  he  marched  his  army  to  Rome, 
and  established  a  military  despotism.  But  the  duke,  though 
surrounded,  as  well  as  the  above-named  generals,  by  a  victori- 
ous army,  and  by  allies,  in  conjunction  with  whom  he  had  car* 
lied  on  such  a  successful  war,  did  not  even,  hesitate  to  surrender 
bis  commission.  He  knew  that^  all  his  soldiers  were  inflexibly 
prepossessed  in  favour  of  that  power  against  which  be  must  have 
revolted  :  he  knew  that  the  same  prepossessions  were  deeply 
rooted  in  the  roind»  of  the  whole  nation,  and  that  every  thing 
among  them  concurred  to  support  the  same  power  :  he  knew 
that  the  very  nature  of  the  claims  he  must  have  set  up  would  in- 
stantly have  made  all  his  officers  and  captains  turn  themselves 
against  him,  and,  in  short,  that,  in  an  enterprise  of  this  nature,^ 
the  arm  of  the  sea  be  had  to  repass  was  the  smallest  of  the  ob- 
stacles he  would  have  to  encounter. 

The  other  event  I  shall  mention  here,  is  that  of  the  revolution 
of  1689.  If  the  long-estabhshed  power  of  the  crown  had  not 
beforehand  prevented  the  people  from  accustoming  themselves 
to  fix  their  eyes  on  some  particular  citizens,  and  in  general  bad 
not  prevented  all  men  in  the  state  from  attaining  too  consideni- 
ble  a  degree  of  power  and  greatness,  the  expulsion  of  James  IL 
aright  have  been  followed  by  events  similar  to  those  which  look 
pkce  at  Rome  after  the  death  of  Ctesar. 
Dd 
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lie  power  in  England^ — in  this  union^  and,  if  I 
may  so  express  myself,  in  this  coacervation,  of  all 
the  branches  of  the  executive  authority, — is  the 
greater  facility  it  affords  of  restraining  it. 

In  those  states  where  the  execution  of  the  laws 
is  intrusted  to  several  hands,  and  to  each  with 
different  titles  and  prerogatives,  such  division,  and 
the  changeableness  of  measures  which  must  be  the 
consequence  of  it,  constantly  hide  the  true  cause 
of  the  evils  of  the  state :  in  the  endless  fluctuation 
of  things,  no  political  principles  have  time  to  fix 
among  the  people :  and  public  misfortunes  happen, 
without  ever  leaving  behind  them  any  useful 
lesson. 

At  some  times  military  tribunes,  and  at  others 
consuls,  bear  an  absolute  sway  :  sometimes  patri- 
cians usurp  every  thing,  and  at  other  times  those 
who  are  called  nobles* :  at  one  time  the  people 
are  oppressed  by  decemvirs,  and  at  another  by 
dictators. 

*  The  capacity  of  being  admitted  to  all  places  of  public  trust 
(at  lengtli  gained  by  the  plebeians)  having  rendered  useless  the 
old  distinction  between  them  and  the  patricians,  a  coalition  was 
then  effected  between  the  great  plebeians,  or  commoners,  who 
got  into  these  places,  and  the  ancient  patricians.  Hence  a  new 
class  of  men  arose,  who  were  called  nobiles  and  nobilitas.  These 
are  the  words  by  which  Livy,  after  that  period,  constantly  dis- 
tinguishes those  meo  and  families  who  were  at  the  head  of  the 
state. 
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Tyranny,  in  such  states,  does  not  always  beat 
down  the  fences  that  are  set  around  it  ;  but  it 
leaps  over  them.  When  men  think  it  confined  to 
one  place,  it  starts  up  again  in  another ; — it  mocks 
the  efforts  of  the  people,  not  because  it  is  invinci- 
ble, but  because  it  is  unknown  ;  seized  by  the  arm 
of  a  Hercules,  it  escapes  with  the  <^hanges  of  a 
Proteus. 

But  the  indivisibility  of  the  public  power  in 
England  has  constantly  kept  the  views  and  efforts 
of  the  people  directed  to  one  and  the  same  ob- 
ject ;  and  the  permanence  of  that  power  has  also 
given  a  permanence  and  a  regularity  to  the  pre- 
cautions they  have  taken  to  restrain  it. 

Constantly  turned  towards  that  ancient  fortress, 
the  royal  power,  they  have  made  it  for  seven  cen- 
turies the  object  of  their  fear  ;  with  a  watchful 
jealousy  they  have  considered  all  its  parts  :  they 
have  observed  all  its  outlets ;  they  have  even 
pierced  the  earth  to  explore  its  secret  avenues  and 
subterraneous  works. 

United  in  their  views  by  the  greatness  of  the 
danger,  they  regularly  formed  their  attacks.  They 
established  their  works,  first  at  a  distance  ;  then 
brought  tliem  successively  nearer  ;  and,  in  short, 
raised  none  but  what  served  afterwards  as  a 
foundation  or  defence  to  others. 

After  the  Great  Charter  was  established,  forty 
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successive  confirmations  strengthened  it.  The 
act  called  the  Petition  of  Rights  and  that  passed 
in  the  sixteenth  year  of  Charles  the  First,  tiien 
followed :  some  years  after,  the  Habeas  CorpiLS 
act  was  established ;  and  the  Bill  of  Rights  at 
length  made  its  appearance.  In  fine,  whatever 
the  circumstances  may  have  been,  the  people 
always  bad,  in  their  efforts,  that  inestimable  ad- 
vantage of  knowing  with  certainty  the  general 
seat  of  the  evils  they  had  to  defend  themselves 
against ;.  and  each  calamity,  each  particular  erup- 
tion, by  pointing  out  some  weak  place,  served  to 
procure  a  new  bulwark  for  public  liberty. 

To  conclude  in  a  few  words ; — the  executive 
power  in  England  is  formidable,  but  then  it  is  for 
ever  the  same ;  its  resources  are  vast,  but  their 
nature  is  at  length  known  ;  it  has  been  made  the 
indivisible  and  inalienable  attribute  of  one  person 
alone,  but  then  all  other  persons,  of  whatever  rank 
or  degree,  become  really  interested  to  restrain  it 
within  its  proper  bounds*. 

*  This  last  advantage  of  the  greatness  and  indivisibility  of 
the  executive  power>  viz^  the  obligation  it  lays  upon  the  great- 
est men  in  the  state,  sincerely  to  unite  in  a  common  cause  with 
the  people,  will  be  more  amply  discussed  hereafter,  when  a  more 
particular  comparison  between  the  English  governmeot  and  the 
republican  form  shall  be  offered  to  the  reader. 
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CHAP.   III. 


A   SECOND   PECULIARITY.       THE   DIVISION    OF   THE 

LEGISLATIVE    POWER. 


X  HE  second  peculiarity  which  England,  as  an 
individual  state  and  a  free  state^  exhibits  in  its 
constitution,  is  the  division  of  its  legislature.  That 
the  reader  may  be  more  sensible  of  the  advantages 
of  this  division,  he  is  desired  to  attend  to  the  fol- 
lowing considerations. 

It  is,  without  doubt,  absolutely  necessary,  for 
securing  the  constitution  of  a  state,  to  restrain  the 
executive  power :  but  it  is  still  more  necessary  to 
restrain  the  legislative.  What  the  former  can 
only  do  by  successive  steps  (  I  mean  subvert  the 
laws),  and  through  a  longer  or  shorter  train  of 
enterprises,  the  latter  can  do  in  a  moment.  As 
its  bare  will  can  give  being  to  the  laws,  so  its  bare 
will  can  also  annihilate  them ;  and,  if  I  may  be 
permitted  the  expression,  the  legislative  power  can 
change  the  constitution,  as  God  created  the  light. 

In  order,  therefore,  to  ensure  stability  to  the 
constitution  of  a  state,  it  is  indispensably  necelHiary 
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to  restrain  tbe  legislative  authority.  But  here  we 
must  observe  a  diflference  between  the  legislative 
and  the  executive  powers.  The  latter  may  be 
confined,  and  even  is  the  more  easily  so,  when 
undivided:  the  legislative,  on  the  contrary,  in 
order  to  its  being  restrained,  should  absolutely  be 
divided.  For,  whatever  laws  it  may  make  to 
restrain  itself,  they  never  can  be,  relatively  to  it, 
any  thing  more  than  simple  resolutions  :  as  those 
bars  which  it  might  erect  to  stop  its  own  motions 
must  then  be  within  it,  and  rest  upon  it,  they  can 
be  no  bars.  In  a  word,  the  same  kind  of  impos- 
sibility is  found,  to  fix  the  legislative  power  when 
it  is  oncy  which  Archimedes  objected  against  his 
moving  the  earth*. 

Nor  does  such  a  division  of  the  legislature  only 
render  it  possible  for  it  to  be  restrained,  since  each 
of  those  parts  into  which  it  is  divided  can  then 
serve  as  a  bar  to  the  motions  of  the  others,  but  it 
even  makes  it  to  be  actually  so  restrained.  If  it 
has  been  divided  into  only  two  parts,  it  is  proba- 
ble that  they  will  not  in  all  cases  unite,  either  for 
doing  or  undoing : — if  it  has  been  divided  into 
three  parts,  the  chance  that  no  changes  will  be 
made  is  greatly  increased.  Nay  more ;  as  a  kind 
of  point  of  honour  will  naturally  take  place  be- 

*  He  wanted  a  spot  whereupon  to  fix  his  instruments. 
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tweeti  these  different  parts  of  the  legislature,  they 
will  therefore  be  led  to  offer  to  each  other  only 
such  propositions  as  will  at  least  be  plausible  ;  and 
all  very  prejudicial  changes  will  thus  be  prevent- 
ed, as  it  were,  before  their  birth. 

If  the  legislative  and  executive  powers  differ 
so  greatly  with  regard  to  the  necessity  of  their 
being  divided,  in  order  to  their  being  restrained, 
they  differ  no  less  with  regard  to  the  other  con- 
sequences arising  from  such  division. 

The  division  of  the  executive  power  necessarily 
introduces  actual  oppositions,  even  violent  ones, 
between  the  different  parts  into  which  it  has  been 
divided  ;  and  that  part  which  in  the  issue  succeeds 
so  far  as  to  absorb,  and  unite  in  itself,  all  the 
others,  immediately  sets  itself  above  the  laws. 
But  those  oppositions  which  take  place,  and  which 
the  pubUc  good  requires  should  take  place,  be- 
tween the  different  parts  of  the  legislature,  are 
never  any  thing  more  than  oppositions  between 
contrary  opinions  and  intentions  ;  all  is  transact- 
ed in  the  regions  of  the  understanding ;  and  the 
only  contention  that  arises  is  wholly  carried  on 
with  those  inoffensive  weapons,  assents  and  dis- 
sents, ayes  and  noes. 

Besides,  when  one  of  these  parts  of  the  legisla- 
ture is  so  successful  as  to  engage  the  others  to 
adopt  its  proposition^  the  result  is^  that  a  law 
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takes  place  which  has  in  it  a  great  probability  of 
being  good  :  when  it  {lappens  to  be  defeated,  and 
gees  its  proposition  rejected^  the  worst  that  can 
result  from  it  is^  that  a  law  is  not  made  at  that 
iime  ;  and  the  loss  which  the  state  suffers  there- 
in, reaches  no  farther  than  the  temporary  setting- 
aside  of  some  more  or  less  useful  speculation. 

In  a  word,  the  result  of  a  division  of  the  exe- 
cutive power  is  either  a  more  or  less  speedy  esta- 
blishment of  tli^  right  of  the  strongest^  or  a  con- 
tinued state  of  war*  : — that  of  a  division  of  the 
legislative  power^  is  either  truth,  or  general  tran« 
quillity. 

The  following  maxims  will  therefore  be  admit- 
ted. That  the  laws  of  a  state  may  be  permanent, 
it  is  requisite  that  the  legislative  power  should  be 
divided  ; — that  they  may  have  weight,  and  con- 
tinue in  force,  it  is  necessary  that  the  executive 
power  should  be  one^ 

If  the  reader  should  conceive  any  doubt  as  to 
the  truth  of  the  above  observations,  let  him  cast 

*  Every  one  knows  the  frequent  hostilities  that  took  place 
between  the  Roman  senate  and  the  tribunes.  In  Sweden  there 
have  been  continual  contentions  between  the  king  and  the  se- 
nate, in  which  they  have  overpowered  each  other  by  turns. 
And  in  England,  when  the  executive  power  became  double,  by 
the  king  allowing  the  parliament  to  have  a  perpetual  and  inde« 
pendent  existence,  a  civil  war  almost  immediately  followed. 
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his  eyes  on  the  history  of  the  proceedings  of  the 
English  legislature  down  to  our  times,  and  he  will 
readily  find  a  proof  of  them.  He  would  be  surpris- 
ed fo  see  how  little  variation  there  has  been  in  the 
political  laws  of  this  country,  especially  during 
the  last  hundred  years :  (hough,  it  is  most  impor- 
tant to  observe,  the  legislature  has  been  as  it  were 
in  a  continual  state  of  action,  and  (no  dispassion- 
ate man  will  deny  )  has  generally  promoted  the 
public  good.  Nay,  if  we  except  the  act  passed 
under  VVilliani  III.  by  which  it  had  been  enacted, 
that  parliaments  should  sit  no  longer  than  three 
years,  and  which  was  repealed  by  a  subsequent 
act,  under  George  I.  which  allowed  them  to  sit 
for  seven  years,  we  shall  not  find  that  any  law, 
which  may  really  be  called  constitutional,  and 
which  has  been  enacted  since  the  Restoration,  has 
been  changed  aflerw^ards. 

Now,  if  we  compare  this  steadiness  of  the  Eng- 
lish government  with  the  continual  subversions 
of  the  constitutional  laws  of  some  ancient  repub- 
lics, with  the  imprudence  of  some  of  the  laws 
passed  in  their  assemblies'*^,  and  with  the  still 
greater  inconsiderateness  with  which  they  some- 

*  The  Athenians,  amoni^  other  laws,  bad  enacted  one  to  for- 
bid the  application  of  a  certain  part  of  the  public  revenues  to 
aay  other  use  than  the  expenses  of  the  theatres  and  pubiie 
shows, 
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times  repealed  the  most  salutary  regulations^  as  it 
were^  the  day  after  they  had  been  enacted , — if  we 
call  to  mind  the  extraordinary  means  to  which 
the  legislature  of  those  republics,  at  times  sensible 
how  its  very  power  was  prejudicial  to  itself  and 
to  the  state,  was  obliged  to  have  recourse,  in  order, 
if  possible,  to  tie  its  own  hands*,  we  shall  remain 
convinced  of  the  great  advantages  which  attend 
the  constitution  of  the  English  legislature  f. 

Nor  is  this  division  of  the  English  legislature 
accompanied  (  which  is  indeed  a  very  fortunate 
circun^stance)  by  any  actual  division  of  the  na- 
tion ;  each  constituent  part  of  it  possesses  strength 
suflScient  to  ensure  respect  to  its  resolutions ;  yet 
no  real  division  has  been  made  of  the  forces  of  the 

.  *  In  some  ancient  republics,  when  the  legislature  wished  to 

■ 

render  a  certain  law  permanent,  and  at  the  same  time  mistrusted 
their  own  future  wisdom,  they  added  a  clause  to  it,  which  made 
it  death  to  propose  the  revocation  of  it.  Those  who  afterwards^ 
thought  such  revocation  necessary  to  the  public  welfare*  rely* 
ing  on  the  mercy  of  the  people,  appeared  in  the  public  assembly 
with  a  halter  about  their  necks. 

t  We  shall  perhaps  have  occasion  to  observe  hereafter,  that 
the  true  cause  of  the  equability  of  the  operations  of  the  English 
legislature  is  the  opposition  that  happily  takes  place  between 
the  different  views  and  interests  of  the  several  bodies  that  com- 
pose it ;  a  consideration  this,  without  which  all  political  inqui- 
ries are  no  more  than  airy  speculations,  and  the  only  one  that 
can  lead  to  useful  practical  conclusions. 
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state.  Only  a  greater  proportional  share  of  all 
those  distinctions  which  are  calculated  to  gain  the 
reverence  of  the  people,  has  been  allotted  to  those 
parts  of  the  legislature  which  could  not  possess 
their  confidence  in  so  high  a  degree  as  the  others ; 
and  the  inequalities  in  point  of  real  strength  be- 
tween them  have  been  made  up  by  the  magic  of 
dignity. 

Thus,  the  king,  who  alone  forms  one  part  of 
the  legislature,  has  oh  his  side  the  majesty  of  the 
kingly  title  :  the  two  houses  are,  in  appearance, 
no  more  than  councils  entirely  dependent  on  him ; 
they  are  bound  to  follow  his  person ;  they  only 
meet,  as  it  seems,  to  advise  him  ;  and  never  ad- 
dress him  but  in  the  most  solemn  and  respectful 
manner. 

As  the  nobles,  who  form  the  second  order  of 
the  legislature,  bear,  in  point  both  of  real  weight 
and  numbers,  no  proportion  to  the  body  of  the 
people*,  they  have  received,  as  a  compensation, 

*  It  18  for  want  of  haviDg  duly  considered  this  subject,  that 
M.  Rousseau  exclaims  somewhere  against  those  who,  when  they 
speak  of  the  general  estates  of  France,  *^dare  to  call  the  people 
the  third  estate."  At  Rome,  where  all  the  order  we  mention 
was  inverted, — where  the  fasces  were  laid  at  the  feet  of  the 
peopIe,r-stod  where  the  tribunes,  whose  function,  like  that  of 
the  king  of  England,  was  to  oppose  the  establishment  of  new 
laws,  were  only  a  subordinate  kind  of  magistracy, — many  dis- 
orders followed.  In  Sweden,  aud  in  Scotland  (before  the  union)t 
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the  advantage  of  personal  honours^  and  of  an  he- 
reditary title. 

Bedsides,  the  established  ceremonial  gives  to 
their  assembly  a  great  pre-eminence  over  that  of 
the  representatives  of  the  people.  They  are  the 
tipper  house,  and  the  others  are  the  lower  house. 
Tney  are  in  a  more  special  manner  considered  as 
the  king's  council ;  and  it  is  in  the  place  where 
they  assemble  that  his  throne  is  placed. 

When  the  king  comes  to  the  parliament,  the 
commons  are  sent  for,  and  make  their  appearance 
at  the  bar  of  the  house  of  lords.  It  is  moreover 
before  the  lords,  as  before  their  judges,  that  the 
commons  bring  their  impeachments.  When,  after 
passing  a  bill  in  their  own  house,  they  send  it  to 
the  lords  to  desire  their  concurrence,  they  always 
order  a  number  of  their  own  members  td  accom- 
pany it*  :  whereas  the  lords  send  down  their  bills 
to  them,  only  by  some  of  the  assistants  of  tbeir 
house'f .      When   the   nature   of  the   alterations 

faults  of  another  kind  prevailed  :  in  tlie  former  kiogdoni,  for 
instance,  an  overgrown  body  of  two  thousand  nobles  frequently 
over-ruled  both  king  and  people. 

*  The  speaker  of  the  house  of  lords  must  come  down  from 
the  woolpack  to  receive  the  bills  which  the  members  of  the  com- 
mons bring  to  their  house. 

t  The  twelve  judges  and  the  masters  in  chancery.  There  it 
also  a  ceremonial  established  with  regard   to  the  manner  aod 
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which  one  of  the  two  houses  may  wish  to  make 
in  a  bill  sent  to  it  by  the  other,  renders  a  confer- 
ence between  them  necessary,  the  deputies  of  the 
commons  to  the  committee,  which  is  then  formed 
of  members  of  both  houses,  are  to  remain  uncover-* 
ed.  Lastly,  those  bills  which  ( in  whichever  of 
the  two  houses  they  have  originated  )  have  been 
agreed  to  by  both,  must  be  deposited  in  the  house 
of  lords,  there  to  remain  till  the  royal  pleasure  is 
signified. 

Besides,  the  lords  are  members  of  the  legisla- 
ture by  virtue  of  a  right  inherent  in  their  persons  ; 
and  they  are  supposed  to  sit  in  parliament  on 
their  ov^n  account,  and  for  the  support  of  their 
own  iiit-erests.  In  consequence  of  this,  they  have 
the  privilege  of  giving  their  votes  by  proxy* ;  and, 
when  any  of  them  dissent  from  the  resolutions  of 
their  house,  they  may  enter  a  protest  against  them, 
containing  the  reasons  of  their  particular  opinion. 
In  a  word,  as  this  part  of  the  legislature  is  destin- 
ed frequently  to  balance  the  power  of  the  people, 
what  it  could  not  receive  in  real  strength  it  has 

marks  of  respect,   with  which  those  two  of  them,  who  are  sent 
with  a  bill  to  the  commons,  are  to  deliver  it.  ^ 

*  The  commons  have  not  that  privilege,  because  they  are 

theinaelves  proxies  for  the  people. Sec  Cokeys  Inst.  4. 

p.  41. 
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received  in  outward  splendour  and  greatness ;  so 
that,  when  it  cannot  resist  by  its  weighty  it  over- 
awes by  its  apparent  magnitude. 

In  fine^  as  these  various  prerogatives,  by  which 
the  component  parts  of  the  legislature  are  thus 
made  to  balance  each  other,  are  all  intimately  con- 
nected with  the  fortune  of  the  state,  and  flourish 
and  decay  according  to  the  vicissitudes  of  public 
prosperity  or  adversity,  it  thence  follows,  that, 
though  differences  of  opinion  may  sometimes  take 
place  between  those  parts,  there  can  scarcely  arise 
any  when  the  general  welfare  is  really  in  question. 
And  when,  to  resolve  the  doubts  that  may  arise 
on  political  speculations  of  this  kind,  vre  cast  our 
eyes  on  the  debates  of  the  two  houses  for  a  long 
succession  of  years,  and  see  the  nature  of  the  laws 
which  have  been  proposed,  of  those  which  have 
passed,  and  of  those  which  have  been  rejected,  as 
well  as  of  the  arguments  that  have  been  urged  on 
both  sides,  we  shall  remain  convinced  of  the  good- 
ness of  the  principles  on  which  the  English  legis- 
lature is  formed. 


44* 
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CHAP.    IV. 

A  THIRD  ADVANTAGE  PECULIAR  TO  THE  ENGLISH  GOVERN- 
MENT.—THE  BUSINESS  OF  PROPOSING  LAWS,  LODGED  IN 
THE  HANDS  OF  THE  PEOPLE. 


J\  THIRD  circurastance,  which  I  propose  to. 
show  to  be  peculiar  to  the  English  government,  is 
the  manner  in  which  the  respective  offices  of  the 
three  component  parts  of  the  legislature  have  been 
divided,  and  allotted  to  each  of  them. 

In  most  of  the  ancient  free  states,  the  share  of 
the  people  in  the  business  of  legislation  was  to 
approve  or  reject  the  propositions  which  were 
made  to  them,  and  to  give  the  final  sanction  to  the 
laws.  The  function  of  those  persons  (or  in  gene- 
ral those  bodies),  who  were  intrusted  with  the 
executive  power,  was  to  prepare  and  frame  the 
laws,  and  then  to  propose^  them  to  the  people : 
and,  in  a  word,  they  possessed  that  branch  of  the 
legislative  power  which  may  be  called  the  initia* 
iive,  that  is,  the  prerogative  of  putting  that  power 
in  action*. 

*  This  power  of  previously  considering  and  approving  such 
laws  as  were  afterwards  to  be  propounded  to  the  people,  wa% 
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This  initiative^  or  exclusive  right  of  proposiikg^ 
in  legislative  assemblies,  attributed  to  the  maa;is- 
trates,  is  indeed  Very  useful,  and  perhaps  even  ne- 
cessary, in  states  of  a  republican  form,  for  giving 
a  permanence  to  the  laws,  as  well  as  for  prevent- 
ing the  disorders  aud  struggles  for  power  which 
have  been  mentioned  before  ;  but,  upon  examina- 
tion, we  shall  find  that  this  expedient  is  attended 
with  inconveniences  of  little  less  magnitude  thau 
the  evils  it  is  meant  to  remedy. 

These  magistrates,  or  bodies,  at  first  indeed  ap- 

in  the  first  times  of  the  Roman  republic,  constantly  exercised  by 
the  senate  :  laws  were  made,  popniijussUf  ex  auctorilate  sena^ 
tus.  Even  in  cases  of  elections,  the  previous  approbatiOD  and 
auctoritas  of  the  senate,  with  regard  to  those  persons  who  were 
offered  to  the  suffrages  of  the  people,  were  required.  Turn 
enim  non  gerehat  is  magistraium  qui  ceperat  si  patres  auciortw 
nan  erantfacti.  Cic.  pro  Plancio,  3. 

At  Venice  the  Senate  also  exercises  powers  of  the  same  kind, 
with  regard  to  the  grand  council  or  assembly  of  the  nobles.  In 
the  canton  of  Bern,  all  propositions  must  be  discussed  in  the 
little  council,  which  is  comj)osed  of  twenty-seven  members,  be- 
fore they  are  laid  before  tlie  council  of  the  two  kmndrtd^  in 
whom  resides  the  sovereignty  of  the  whole  canton.  And*  in 
Geneva,  the  law  is,  "  that  nothing  shall  be  treated  in  the  geme^ 
rat  council  or  assembly  of  the  citizens,  which  has  not  been 
previously  treated  and  approved  in  the  council  of  the  two  kun-- 
dred :  and  that  nothing  shall  be  treated  in  the  two  hundred 
which  has  not  been  previously  treated  and  approved  in  the 
council  of  the  twenty-five.  *\ 
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ply  frequently  to  the  legislature  for  a  grant  of 
such  branches  of  power  as  they  dare  not  of  them'* 
selves  assume,  or  for  the  removal  of  such  obsta- 
cles to  their  growing  authority  as  they  do  not  yet 
think  it  safe  for  them  peremptorily  to  set  aside. 
But  when  their  authority  has  at  length  gained  a^ 
sufficient  degree  of  extent  and  stability,  as  far* 
ther  manifestations  of  the  will  of  the  legislature 
could  then  only  create  obstructions  to  the  exercise 
of  their  power,  they  begin  to  consider  the  legisla^ 
ture  as  an  enemy  whom  they  must  take  great  earer 
pever  to  rouse.  They  consequently  convene  the 
assembly  of  the  people  as  seldom  as  they  can* 
When  they  do  it,  they  carefully  avoid  proposing 
any  thing  favourable  to  public  liberty.  They  soon 
even  entirely  cease  to  convene  the  assembly  at 
all ;  and  the  people,  after  thus  losing  the  power 
of  legally  asserting  their  rights,  are  exposed  to 
that  which  is  the  highest  degree  of  political 
ruin,  the  loss  of  even  the  remembrance- of  them^ 
unless  some  direct  means  are  found,  by  which 
they  may  from  time  to  time  give  life  to  their 
dormant  privileges ;  means  which  may  be  found, 
and  succeed  pretty  well  in  small  states,  where 
provisions  can  more  easily  be  made  to  answer 
their  intended  ends ;  but,  in  states  of  consider^ 
able  extent^  have  always  been  found,  in  the 
event,  to  give  rise  to  diiM>rd§ni  gf  the  same 

Ff 


818  THK   CONSTITUTION 

with  those  which  were  at  first  intended  to  be  pre* 
vented. 

But  as  the  capital  principle  of  the  English  con- 
stitution totally  differs  from  that  which  forms  the 
basis  of  republican  governments,  so  it  is  capable 
of  procuring  to  the  people  advantages  that  are  to 
be  found  unattainable  in  the  latter.  It  is  the  peo- 
ple in  England,  or  at  least  those  who  represent 
them,  who  possess  the  initiative  in  legislation,  that 
is  to  say,  who  perform  the  office  of  framing  laws, 
and  proposing  them.  And  among  the  many  cir- 
cumstances in  the  English  government,  which 
would  appear  entirely  new  to  the  politicians  of 
antiquity,  that  of  seeing  the  person  intrusted  with 
the  executive  power  bear  that  share  in  legislation 
which  they  looked  upon  as  being  necessarily  the 
k)t  of  the  people,  and  the  people  enjoy  that  which 
they  thought  the  indispensable  office  of  its  magis- 
trates, would  not  certainly  be  the  least  occasion 
of  their  surprise* 

I  foresee  that  it  will  be  objected,  that,  as  the 
king  of  England  has  the  power  of  dissolving,  and 
even  of  not  calling  parliaments,  he  is  hereby  pos- 
sessed of  a  prerogative  which,  in  fact,  is  the  same 
with  that  which  I  have  just  now  represented  as 
being  so  dangerous. 

To  this  I  answer,  that  all  circumstances  ought 
to  be  combined.     Doubtless,  if  the  erown  had 
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been  under  no  kind  of  dependence  whatever  on 
the  people,  it  would  long  since  have  freed  itself 
from  the  x>bIigation  of  calling  their  representatives 
together ;  and  the  British  parliament^  like  the  na- 
tional assemblies  of  several  other  kingdoms,,  would 
most  likely  have  no  existence  now,  except  in  history. 

But,  as  we  have  above  seen,  the  necessities  of 
the  state,  and  the  wants  of  the  sovereign  himself, 
put  him  under  a  necessity  of  having  frequent  re- 
course to  his  parliament ;  and  then  the  difference 
may  be  seen  between  the  prerogative  of  not  call- 
ing an  assembly,  when  powerful  causes  neverthe- 
less render  such  a  measure  necessary,  and  the  ex- 
clusive right,  when  an  assembly  is  convened,  of 
proposing  laws  to  it. 

In  the  latter  case,  though  a  prince,  let  us  even 
suppose,  in  order  to  save  appearances,  might  con- 
descend to  mention  any  thing  besides  his  own 
wants,  it  would  be  at  most  to  propose  the  giving- 
up  of  some  branch  of  his  prerogative  upon  which 
he  set  no  value,  or  to  reform  such  abuses  as  his 
inclination  does  not  lead  him  to  imitate  ;  but  he 
would  be  very  careful  not  to  touch  any  points 
which  might  materially  affect  his  authority. 

Besides,  as  all  his  concessions  would  be  made, 
or  appear  to  be  made,  of  his  own  motion,  and 
would  in  some  measure  seem  to  spring  from,  the 
activity  of  his  zeal  for  the  public  welfare,  all  that 
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he  might  offer^  though  in  fact  ever  so  inconsider- 
able^  would  be  represented  bj  him  as  grants  of 
the  most  important  nature,  and  for  which  he  eii:- 
pects  the  highest  gratitude^  Lastly,  it  would  alsd 
be  his  province  to  make  restrictions  and  except 
tions  to  laws  thus  proposed  by  himself;  be  would 
also  be  the  person  who  would  choose  the  word^ 
to  express  them,  and  it  would  not  be  reasonable 
to  expect  that  he  would  give  himself  any  great 
trouble  to  avoid  all  ambiguity*. 

But  the  parliament  of  England  is  not,  as  We 
said  before,  bound  down  to  wait  passively  and  in 
silence  for  such  laws  as  the  executive  power  may 
condescend  to  propose  to  them.  At  the  opening 
of  every  session,  they  of  themselves  take  into 
their  hands  the  great  book  of  the  state  ;  they  opeu 
all  the  pages,  and  examine  every  article. 

*  In  the  beginningof  the  existence  of  the  house  of  commonv 
bills  were  presented  to  the  king  under  tbe  form  of  petitianM, 
Those  to  which  the  king  assented  were  registered  among  the 
rolfs  of  parliament,  with  his  answers  to  them  ;  ttnd  at  the  end 
6f  each  parliament  the  judges  formed  them  into  statutes.  Sereml 
abuses  having  crept  into  that  method  of  proceeding;  it  was  or- 
dained that  the  judges  should  in  future  make  the  statute  befoie 
the  end  of  every  session.  Lastly,  as  even  that  became,  in  pro- 
cess of  time,  insufficient,  tbe  present  method  of  framing  bills 
was  established  :  that  is  to  say,  both  houses  now  frame  the 
statutes  in  the  very  form  and  words  in  which  they  are  to  fltanrf 
when  they  have  received  the  royal  assent* 
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When  thej  hare  dUcorerdd  aibuses^  tbey  pro^ 
ceed  to  inquire  into  their  causes  :-^when  these 
abuses  arise  from  an  open  disregard  of  the  laws^ 
they  endeavour  to  strengtheti  them ;  when  they 
proceed  from  their  insufficiency,  they  remedy  the 
evil  by  additional  provisions*. 

Nor  do  they  proceed  with  less  regularity  and 
freedom,  in  regard  to  that  important  object,  sub<» 

*  No  popalar  assembly  ever  enjoyed  the  privilege  of  stflrt** 
ing,  canvassing,  and  proposing  new  matter,  to  such  a  degree  M 
the  English  coinnions.  In  Fran^e^  when  their  General  Estate^ 
were  allowed  to  sit,  their  remonstrances  were  little  regarded  ; 
and  still  less  regard  could  the  particular  Estates  of  the  provia* 
ces  expect.  In  Sweden,  the  power  of  proposing  new  subjects 
was  lodged  in  an  assembly  called  the  secret  committee,  composed 
^  of  nobles,  and  a  few  of  the  clergy  ;  And  is  now  possessed  by  the 
king.  In  Scotland,  until  the  Union,  all  propositions  to  be  kiid 
before  the  parliament  were  to  be  framed  by  the  persons  called 
the  lords  of  the  articles.  In  regard  to  Irelandt,  all  bills  must 
be  prepared  by  the  king  in  his  privy  couucil,  and  are  to  be  laid 
before  the  parliament  by  the  lord-lieutenant,  for  their  ilssent  or 
disMUt :  only  they  are  allowed  to  discuss,  among  them>  what 
they  call  heads  of  a  bill,  which  the  lord-lieuleaast  is  desired  af-' 
terwards  to  transmit  to  the  king,  who  selects  out  of  them  what 
clauses  he  thinks  proper,  or  sets  the  whole  aside ;  and  is  not 
expected  to  give,  at  any  time,  a  precise  alHswer  to  them.  And* 
in  republican  governments,  magistrates  are  never  at  rest  till  they 
have  entirely  secured  to  themselves  the  important  privilege  of 
proposing :  nor  does  this  follow  merely  from  their  aalbition  a  k 
is  also  the  consequence  of  the  situation  they  are  in,  from  the 
principles  of  that  mode  of  erovernment. 

t  Before  the  UoioD  in  1801. 
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sidiefl.  They  are  to  be  the  sole  judges  of  the 
quantity  of  them,  as  well  as  of  the  ways  and 
means  of  raising  them  ;  and  they  need  not^  come 
to  any  resolution  with  regard  to  them  till  they  see 
the  safety  of  the  subject  completely  provided  for. 
In  a  wordy  the  making  of  laws  is  not,  in  such  an 
arrangement  of  things,  a  gratuitous  contract,  in 
which  the  people  are  to  take  just  what  is  given 
them,  and  as  it  is  given  them  : — it  is  a  contract^ 
in  which  they  buy  and  pay,  and  in  which  they 
themselves  settle  the  different  conditions,  and  fur- 
nish the  words  to  express  them. 

The  English  parliament  have  given  a  still 
greater  extent  to  their  advantages  on  so  impor- 
tant a  subject.  They  have  not  only  secured  to 
themselves  a  right  of  proposing  laws  and  reme- 
dies, but  they  have  also  prevailed  on  the  execu- 
tive power  to  renounce  all  claim  to  do  the  same. 
It  is  even  a  constant  rule,  that  neither  the  king 
nor  bis  privy  council  can  make  any  amendments 
in  the  bills  preferred  by  the  two  bouses  ;  but  the 
king  is  merely  to  accept  or  reject  them ;  a  provi- 
sion this,  which,  if  we  pay  a  little  attention  to  the 
subject,  we  shall  find  to  have  been  also  necessary 
for  completely  securing  the  freedom  and  regularity 
of  the  parliamentary  deliberations*. 

*  The  king  indeed,  at  times^  sends  messages  to  either  boose  ; 
and  nobody,  I  think,  can  wbb  that  no  means  of  intercourse 
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I  indeed  confess,  that  it  seems  very  natural,  in 
the  modelling  of  a  state,  to  intrust  this  very  im« 
portant  office  of  framing  laws  to  those  persons 
who  may  be  supposed  to  have  before  acquired 
experience  and  wisdom  in  the  management  of 
public  alffairs.  But  events  have  unfortunately  de- 
monstrated, that  public  employments  and  power 
improve  the  understanding  of  men  in  a  less  degree 
than  tliey  pervert  their  views  ;  and  it  has  been 
found  in  the  issue,  that  the  effect  of  a  regulation 
which,  at  first  sight,  seems  so  perfectly  consonant 
with  prudence,  is  to  confine  the  people  to  a  mere 
passive  and  defensive  share  in  the  legislation,  and 
to  deliver  them  up  to  the  continual  enterprises  of 
those  who,  at  the  same  time  that  they  are  under 

should  exist  between  bim  and  bis  parliament*  But  tbese  mes- 
sages are  always  expressed  in  very  general  words  :  they  are  on- 
ly made  to  desire  the  house  to  take  certain  subjects  iuto  tlieir 
consideration  ;  no  particular  articles  or  clauses  are  expressed ; 
the  commons  are  not  to  declare,  at  any  settled  time,  a  solemn 
acceptance  or  rejection  of  the  proposition  made  by  the  king ; 
and,  in  short,  the  house  follow  the  same  mode  of  proceedings 
with  respect  to  such  messages,  as  they  usually  do  io  regard  te 
petitions  presented  by  private  individuals.  Some  member  makes 
a  motion  upon  the  subject  expressed  in  the  king's  message :  a 
bill  is  framed  in  the  usual  way :  it  may  be  dropped  at  every 
stage  of  it ;  and  it  is  never  the  proposal  of  the  crown,  but  the 
motions  of  some  of  their  own  members,  which  the  house  discuss^ 
and  linally  accept  or  reject 
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the  groatett  iemptatioos  to  deceive  tham,  posaew 
the  moat  powerfiil  me^nii  of  effecting  it. 

If  we  out  our  eyes  on  the  history  of  the  ancieot 
govermneDte,  m  tboee  timef  when  the  peraons  io^ 
trusted  with  the  eip^cutive  power  w^re  still  in  m 
state  of  dependence  on  the  legislature,  and  conse- 
quently were  frequeqtly  obliged  to  have  recourse 
to  it,  we  shall  see  almost  oontinual  instapoes  of 
selfish  and  insidioiis  laws  propose  hy  theip  to  th^ 
assemblies  of  the  people* 

And  those  men,  in  whose  wisdom  the  law  ha4 
at  first  placed  so  much  oonfidcnce,  bepamp,  in  the 
issue,  so  lost  to  all  sense  pf  phama  aqd  dttty*  that 
when  arguments  were  foiind  to  be  no  longer  suffi- 
cient, they  had  recourse  to  force ;  the  legislative 
assemblies  became  so  many  fields  of  battle,  and 
their  power  a  real  calamity, 

I  know  very  well,  however,  that  there  are 
other  important  circumstances  besides  those  I  have 
just  mentioned,  which  would  prevent  disorders  of 
this  kind  from  taking  place  in  England*.  But^ 
on  the  other  hand,  let  w  call  to  mind  that  th^ 
person  who,  in  England,  is  invested  with  the  exeit 
cutive  authority,  unites  in  himself  the  whole  pub? 

*  I  particulariy  meao  here  th^  cireumstances  of  the  people 
having  entirely  delegated  their  power  to  their  lepresentatives  ; 
the  consequences  of  which  institotioB  will  he  diicassed  in  the 
next  chapter. 
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lie  power  and  majesty.  Let  us  represent  to  our- 
selves the  great  and  sole  magistrate  of  the  nation 
pressing  the  acceptance  of  those  laws  which  he^ 
had  proposed,  with  a  vehemence  suited  to  the 
usual  importance  of  his  designs,  with  the  warmth 
of  monarchical  pride,  which  must  meet  with  na 
refusal,  and  exerting  for  that  purpose  all  his  im-- 
mense  resources^ 

It  was  therefore  a  matter  of  indispensable  De-> 
cessity,  that  things  should  be  settled  in  England- 
in  the  manner  they  are.  As  the  moving  springs 
of  the  executive  power  are,  in  the  hands  of  the 
king,  a  kind  of  sacred  deposiium^  so  are  those  of 
the  legislative  power  in  the  hands  of  the  two 
houses.  The  king  must  abstain  from  touching 
them,  in  the  same  manner  as  all  the  subjects  of 
the  kingdom  are  bound  to  submit  to  his  preroga* 
tives.  When  he  sits  in  parliament,  he  has  left, 
we  may  say,  his  executive  power  without  doors, 
and  can  only  assent  or  dissent.  If  the  crown  had 
been  allowed  to  take  an  active  part  in  the  busi* 
ness  of  making  laws,  it  would  soon  have  rendered 
useless  the  other  branches  of  the  legislature. 
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CHAP.  V. 

IH  WHICH  AN  INQ0IRT  IS  MADE,  WHETHER  IT  WOULD  BE 
AN  ADVANTAGE  TO  PUBLIC  LIBERTY,  THAT  THE  LAWS 
SHOULD  BE  ENACTED  BY  THE  VOTES  OF  THE  FEOPLB  AT 
lAROB.       . 


JQUT  H  will  be  said,  whatever  may  be  the  wis* 
dom  of  the  English  laws,  how  great  soever  their 
precautions  may  be  with  regard  to  the  safety  of 
the  individual ;  the  people,  as  they  do  not  them- 
selves expressly  enact  them,  cannot  be  looked 
upon  as  a  free  people.  The  author  of  the  Social 
Contract  carries  this  opinion  even  farther:  be 
says,  that,  '^  though  the  people  of  England  think 
they  are  free,  they  are  much  nustaken ;  they  are 
so  only  during  the  election  of  members  for  parlia- 
ment :  as  soon  as  these  are  elected,  the  people  are 
slaves — they  are  nothing*.^ 

Before  I  answer  this  objection,  I  shall  observe 
that  the  word  liberty  is  one  of  those  which  have 
been  most  misunderstood  or  misapplied. 

*  Sf e  M.  Rottsneau's  Social  Contrtct,  diap.  av.  j 
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Tbufi,  at  Rome,  where  that  class  of  citissens  who 
were  really  masters  of  the  state,  were  senuble 
that  a  lawful  regular  authority,  onoe  trusted  to  a 
single  ruler,  would  put  an  end  to  their  tyranny, 
they  taught  the  people  to  believe,  that,  provided 
those  who  exercised  a  niilitary  power  over  them» 
and  overwhelmed  them  with  insults,  went  by  the 
names  oi  etmsnUes^  dictator es^  patridij  nobile$y  in 
a  word,  by  any  other  appellation  than  that  horrid 
one  of  rexy  they  were  free,  and  that  such  a  valua* 
ble  situation  must  be  preferred  at  the  price  of  eve- 
ry calamity. 

In  the  same  manner,  certain  writers  of  the  pre- 
sent age,  misled  by  their  inconsideratQ  admiration 
of  the  governments  of  ancient  times,  and  perhaps 
also  by  a  desire  of  presenting  lively  contrasts  to 
what  they  call  the  degenerate  manners  of  our  mo- 
dem times,  have  cried  up  the  governments  of 
Sparta  and  Rome,  as  the  only  ones  fit  for  us  to 
imitate.  In  their  ofunions,  the  only  proper  em- 
ployment of  a  free  citizen  is,  to  be  either  incessant- 
Ijf  assembled  in  the  forums  or  preparing  for  war. 
Being  valiant y  inured  to  hardships^  inflamed  tvith 


an  ardent  love  of  on£s  country ,  which  is,  after  aU,i  (J^, 
nothing  moire  than  an'ardent  desire  of  injuring  all ; 
mankind  for  the  sake  of  that  society  of  which  w#  j/^^^ 
are  members, — and  with  an  ardent  love,  of  glorfj 
which  is  likewise  nothing  more  than  an  ardent 
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desire  of  committing  slaughter^  in  order  to  make 
afterwards  a  boast  of  it, — have  appeared  to  these 
writers  to  be  the  only  social  qualifications  worthy 
of  our  esteem,'  and  of  the  encouragement  of  law- 
givers*. And  while,  in  order  to  support  such  opi- 
nions, they  have  4ised  a  profusion  of  exaggerated 
expressions  without .  any  .  distinct  meaning,  and 
perpetually  repeated,  though  without  defining 
them,  the  words  dastardlinessy  corruption,  greats 
ness  of  soul  J  and  virtue,  they  have  not  once  thought 
of  telling  us  the  only  thing  that  was  worth  our 
knowing,  which  is,  whether  men  were  happy  un- 
der those  governments  which  they  have  so  much 
exhorted  us  to  imitate. 

Nor,  while  they  have  thus  misapprehended  the 
only  rational  design  of  civil  societies,  have  they 
better  understood  the  true  end  of  the  particular 
institutions  by  which  they  were  to  be  reg^lated« 
They  were  satisfied  when  they  saw  the  few  who 
really  governed  every  thing  in  the  state,  at  times 
perform  the  illusory  ceremony  of  assembling  the 
body  of  the  people,  that  they  might  appear  to 
consult  them  :  and  the  mere  giving  of  votes,  un- 
der any  disadvantage  in  the  manner  of  giving  theni^ 

'  *  I  have  used  all  the  above  expressions  in  the  same  sense  iu 
which  they  were  used  in  the  ancient  commonwealths,  and  atiU 
are  by  mo;st  of  the  writers  who  describe  their  governineot^. 
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and  how  much  soever  the  law  might  afterwards 
be  neglected  that  was  thus  pretended  to  have  been 
made  in  common^  has  appeared  to  them  to  be  li« 
berty. 

.  But  those  writers  are  seemingly  in  the  right :  a 
man  who  contributes  by  his  vote  to  the  passing  of 
a  law,  has  himself  made  the  law ;  in  obeying  it,  he 
obeys  himself  ; — he  therefore  is  free.  A  play  on 
words,  and  nothing  more.  The  individual  who 
has  voted  in  a  popular  legislative  assembly, has  not 
made  the  law  that  has  passed  in  it  ;  he  has  only 
contributed,  or  seemed  to  contribute,  towards 
enacting  it,  for  his  thousandth,  or  even  ten  thou- 
sandth, share  ;  he  has  had  no  opportunity  of  ma* 
king  his  objections  to  the  proposed  law,  or  of  can- 
vassing it,  or  of  proposing  restrictions  to  it ;  and 
he  has  only  been  allowed  to  express  his  assent  or 
dissent.  When  a  law  has  passed  agreeably  to  his 
vote,  it  is  not  as  a  consequence  of  this  his  vote  that 
his  will  happens  to  take  place  ;  it  is  because  a 
number  of  other  men  have  accidentally  thrown 
themselves  on  the  same  side  with  him :— -when  a 
law  contrary  to  his  intentions  is  enacted,  he  must 
nevertheless  submit  to  it.  ^ 

This  is  not  all ;  for  though  we  should  suppome 
that  to  give  a  vote  is  the  essential  constituent  of 
liberty,  yet  such  liberty  could  only  be  said  to  last 
for  a  single  moment,  after  which  it  becomes  ne* 
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cessary  to  trust  entirely  to  tiie  discretion  of  other 
persons,  that  is,  according  to  this  doctrine,  to  be 
no  longer  free.  It  becomes  necessary,  for  instance^ 
for  the  citizen  who  has  given  his  vote,  to  rely  on 
the  honesty  of  those  who  collect  the  suffrages  ; 
and  nore  than  once  have  false  declarations  been 
made  of  them. 

The  citizen  must  also  trust  to  other  persons  for 
Uie  execution  of  those  things  which  have  been  re- 
solved upon  in  common  :  and  when  the  assembly 
shall  have  separated,  and  he  shall  find  himself 
alone,  in  the  presence  of  the  men  who  are  invested 
with  the  public  power,  of  the  consuls,  for  instance, 
or  of  the  dictator,  he  will  have  but  little  security 
for  the  continuance  of  his  liberty,  if  he  has  only 
that  of  having  contributed  by  his  suffrage  towards 
enacting  a  law  which  they  are  determined  to  neg«> 
lect. 

What  then  is  liberty  ? — Liberty,  I  would  an- 
swer, so  far  as  it  is  possible  for  it  to  exist  in  tk 
society  of  beings  whose  interests  are  almost  per^ 
petually  opposed  to  each  other,  consists  in  thts^ 
that  every  manj  while  he  respects  the  persons  ef 
other Sy  andallows  them  quietly  to  enjoy  the  product 
of  their  industry,  be  certain  himself  likewise  to  en-* 
joy  the  produce  of  his  own  industry ^  and  that  his 
person  be  also  secure.  But  to  contribute  by  one's 
suffrage  to  procure  these  advantages  to  the  com* 
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munity, — to  have  a  share  in  establishinf  that  or-* 
der,  that  general  arraDgement  of  things  by  means 
of  which  an  individual^  lost  as  it  were  in  the 
crowd,  is  efiectually  protected ;— to  lay  down  the 
mles  to  be  observed  by  those  who,  beii^;  invested 
with  a  considerable  power,  are  charged  with  the 
defence  of  individuals^  and  provide  that  they 
should  never  transgress  them  ; — these  are  fuac*» 
tions,  are  acts  of  government,  but  not  constituent 
parts  of  liberty. 

In  a  word  :  To  concur  by  one^s  suffrage  in  en^ 
acting  laws,  is  to  enjoy  a  share,  whatever  it  may 
be,  c^  power :  to  live  in  a  state  where  the  laws  ar#  i 
equal  for  all,  and  sure  to  be  executed  (whatever  1 
may  be  the  means  by  which  these  advantages  are  i 
attained),  is  to  be  free. 

Be  it  so :  we  grant  that  to  give  one's  suffrage 
is  not  liberty  itself,  but  only  a  mean  of  procuring 
it,  and  a  mean  too  wiUeb  may  degenerate  to  mere 
form ;  we  grant  also,  that  other  expedients  might 
be  found  for  that  purpose ;  and  that  for  a  man  tm 
decide  that  a  state  witJb  whose  government  and 
interior  adnsinistration  he  is  unacquainted^  is  a 
state  in  which  the  people  are  alwf^y  «re  n/eihing^ 
merely  because  the  camitia  of  anciemt  Rom#  9H 
no  longer  to  be  met.with  in  it>  is  a  somewhat,  pea- 
oipitate  decisiiMi.  Yet  nitfiy>  pethaps,  will  eon* 
tinue  to  t!kV9k  that  liberty  youfci  bn  mwrfi  mof^ 
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complete,  if  the  people  at  large  were  expressly 
ealled  upon  to  give  their  opinion  concerning  ther 
particular  provisions  by  which  it  is  to  be  secured^ 
and  that  the  English  laws,  for  instance,  if  they 
were  made  by  the  sufTrages  of  all,  would  be  wiser, 
more  equitable^  and,  above  all,  more  likely  to  be 
executed.  To  this  objection,  which  is  certainly 
specious,  I  shall  endeavour  to  give  an  answer. 

If,  in  the  first  formation  of  a  civil  society,  the 
only  care  to  be  taken  was  that  of  establishing, 
once  for  all,  the  several  duties  which  every  indi- 
vidual owes  to  others  and  to  the  state ; — if  those 
who  are  intrusted  with  the  care  of  procuring  the^ 
performance  of  these  duties,  had  neither  any  am- 
bition, nor  any  other  private  passions,  which  such 
employment  might  put  in  motion,  and  furnish  the 
means  of  gratifying : — ^in  a  word,  if,  looking  upon 
their  function  as  a  mere  task  of  duty,  they  were 
never  tempted  to  deviate  from  the  intentions  of 
those  who  had  appointed  them  : — I  confess  that, 
in  such  a  case,  there  might  be  no  inconvenience  in 
allowing  every  individual  to  have  a  share  in  the 
government  of  the  community  of  which  he  is  a 
member ;  or  rather,  I  ought  to  say,  in  such  a  so- 
ciety, and  among  such  beings,  there  would  be  no 
occasion  for  any  government. 

But  experience  tei^ehas  us  that  many  more  pre^ 
cautions,  indeed,  are  ^6iM>es8ary  to  oUige  men  to 


be  juat  towards  each  other ;  nay,  the  very  first 
expedients  that  may  be  expected  to  conduce  to 
such  an  end,  supply  the  most  fruitful  source  ot 
the  evils  which  are  proposed  to  be  prevented. 
Those  laws  which  were  intended  to  be  equal  for 
all,  are  soon  warped  to  the  private  convenience 
of  those  who  have  been  made  the  administrator? 
of  them  :  instituted  at  first  for  the  protection  of 
all,  they  soon  are  made  only  to  defend  the  usur^ 
pations  of  a  few  ;  and,  as  the  people  contitiue  to 
respect  them,  while  those  to  whose  guardianship 
they  were  intrusted  make  little  account  of  them, 
they  at  length  have  no  other  effect  than  that  of 
supplying  the  want  of  real  strength  in  those  few 
who  have  contrived  to  place  themselves  at  the 
head  of  the  community,  and  of  rendering  regular 
and  free  from  danger  the  tyranny  of  the  smaller 
number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus  have  a 
tendency  to  result  from  the  very  nature  of  things, 
— to  oblige  those  who  are  in  a  manner  masters  of 
the  law,  to  conform  themselves  to  it,— to  render 
ineffectual  the  alent,  powerful,  and  ever-active 
conapiracyof  those  who  govern,  requires  a  degree 
of  knowledge,  and  a  spirit  of  perseverance,  which 
are  not  to  be  expected  from  the  multitude. 

The  greater  part  of  those  who   compose  this 

multitude,  taken  up  with  the  care  of  providing 
Hh 
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£pr  tbeir  s^b«Utonq9,  k^y^  iii^itber 
UGfr  evan,  in  ^(meiffmoe  qf  Hkw  wore  imper&oi 
0da«AiW9  Mie  4f  gi«#  pf  mforniatipn  requituie  for 
fjiiioU<Aui  of  tbifl  Mn4«»  Nutiir^^  b^des,  who  m 
spfiripgof  b#r  |rif(s^  ii^  beflowed  npon  only  •  few 
mm  wa  4ipd^r»t«Ml4»ir  Mpabb  of  Uie  oompiic^tod 
MKeviohan  of  lagM^lAW :  wd*  M  i^  siok  maa 
truati  ta  hif  phymDi^o^  j^  olWpt  to  tiU  lawyer,  £k> 
the  greoftinr  mmber  of  kb^  dthnm  wmt  trust  to 
tho«e  wbo  have  9ioi»  fkb^iti^ll  tlvm  thwuielves  for 
the  exwiitipQ  of  timgn^  wbi^,  9Jt  the  vania  time 
that  they  «o  m^^plly  cpoeero  them,  require  so 
maiiy  ^pnUifiicatipttp  4q  pei^m  th(»m  with  any  de^ 
graeofwfl^iepoy. 
To  thepe  ooPWdieratJKMIM^  gf  thwiftdiyep  so  mate^- 

mU  ai^her  mmjt  ib»  04d94»  whi«h  ist  if  poe^iblo, 

of  still  gre^t^r  wm^*  This  if ^  that  the  mul* 
titude,  in  consequeooe  of  t^ir  Imng  n  muHitHd^^ 
lire  incapable  qf  oon^  to  my  mttm»  ireeolvlion. 
Thoflp  who  qpippofie  9  piqpulaf  a«i?iiihly  9m  not 
actuated^  in  ^e  cpunse  fff  their  delijbemtiwf,  by 
any  clear  and  jpj^mp  viewi  pf  present  or  poiitiire 
personal  intere^.  M  they  me  theqdfelyep  Iqfi^^  m 
H  were,  in  the  crowd  pf  those  who  nr^  eallM)  upon 
to  exercise  the  same  function  wHh  theinselvfis*^ 
as  they  know  that  their  individual  votf^s  will  niakp 
no  change  in  the  public  resplu^ops,  ^nd  tb^,  to 
whatever  pida  they  njay  ffwlip^,  ^  gpaaral  ri9iM)^ 
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will  tiev^rtlieless  life  the  same  ;-^tliey  do  not  tm« 
dertake  to  in^ire  bow  fcr  the  things  propoMd  to 
them  agree  with  the  #hole  of  the^  laws  ahralMly  in 
being,  or  with  the  present  eirenrastanoes  of  the 
state,  beeaose  men  will  not  enter  ttpon  a  ktbori* 
Oils  task^  when  they  knon^  thart  it  eatt  searoely 
annwer  any  purpose. 

It  is,  however,  with  dispositions  of  this  kind; 
and  each  relying  on  all^  that  the  assembly  of  the 
people  BMet.  But,  as  very  few  among  them  have 
previously  considered  the  safajeots  on  which  they 
are  called  upon  to  determine^  very  few  cal^y  along^ 
with  them  any  opinion  or  inclination,  or  at  least 
any  inclination  of  their  own,  and  to  i^hich  they 
are  resolved  to  adhere*  As,  however,  it  is  neces- 
sary at  last  to  dome  to  some  resolution^  the  major 
part  of  them  arc  determined  by  reasons  which 
(hey  would  blush  to  pay  any  regwrd  to  on  much 
less  serious  occasions.  An  unusual  sights  a  change 

• 

of  the  ordinary  place  of  the  assembly,  a  sudden 
disturbance,  a  rumour,  are,  amidst  the  general 
want  ot  a  spirit  of  deciaOn,  the  sufficiens  rath  of 
the  determination  of  the  greatest  part^ ;  and  from 

*  Every  one  knows  of  kow  much  ioiporttnce  it  was,  in  the 
Roman  commonwealth*  to  assemble  the  people  in  one  place  ra- 
ther than  another.  In  order  to  change  entirely  tht  nature  of 
their  resolutions,  it  was  often  sufficient  to  hide  from  them,  or 
let  them  see,  the  Gapitol. 
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this  assemblage  of  separate  wills,  thus  formed 
hastily,  and  without  reflection,  a  general  will  re- 
sults, which  is  also  void  of  reflection. 

If,  amidst  these  disadvantages,  the  assembly 
were  left  to  themselves,  and  nobody  had  an  inte- 
rest to  lead  them  into  error,  the  evil,  though  very 
^reat,  would  not,  however  be  extreme,  because 
such  an  assembly  never  being  called  upon  but  to 
determine  upon  an  ajQfirmative  or  negative  (  that 
is,  only  having  two  cases  to  choose  between), 
there  would  be  an  equal  chance  of  their  choosing 
either  ;  and  it  might  be  hoped  that  at  every  other 
turn  they  would  take  the  right  side. 

But  the  combination  of  those  who  share  either 
in  the  actual  exercise  of  the  public  power,  or  in 
its  advantages,  do  not  thus  allow  themselves  to 
sit  down  in  inaction.  They  wake,  while  the  peo- 
ple sleep.  Entirely  taken  up  with  the  thoughts 
of  their  own  power,  they  live  but  to  increase  it. 
Deeply  versed  in  the  management  of  public  busi- 
ness, they  see  at  once  all  the  possible  consequences 
of  measures.  And,  as  they  have  the  exclusive 
direction  of  the  springs  of  government,  they  give 
rise,  at  their  pleasure,  to  every  incident  that  may 
influence  the  mindsof  a  multitude  who  are  not  on 
their  guard,  and  who  w£ut  for  some  event  or  other 
that  may  finally  determine  them. 

It  is  they  who  convene  the  assemblyi  and  dis- 
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solve  it :  it  is  they  who  offer  propositions^  and 
make  speeches  to  it.  Ever  active  in  turning  to 
their  advantage  every  circumstance  that  happens, 
they  equally  avail  themselves  of  the  tractableness 
of  the  people  during  pubUc  calamities,  and  its 
heedlessness  in  times  of  prosperity.  When  things 
take  a  different  turn  from  what  they  expected, 
they  dismiss  the  assembly.  By  presenting  to  it 
many  propositions  at  once,  and  which  are  to  be 
voted  upon  in  the  lump,  they  hide  what  is  destined, 
to  promote  their  own  private  views,  or  give  a  co- 
lour to  it,  by  joining  it  with  things  which  they 
know  will  take  hold  of  the  mind  of  the  people*. 
By  presenting,  in  their  speeches,  arguments  and 
facts  which  men  have  no  time  to  examine,  they 
lead  the  people  into  gross,  and  yet  decisive  errors : 
jand  the  common-places  of  rhetoric,  supported  by 


*  It  was  thus  the  senate  at  Rome  assumed  to  itself  the  power 
of  layiog  taxes.  They  promised,  in  the  time  of  the  war  against 
the  Veientes,  to  give  pay  to  such  citizens  as  would  enlist ;  and 
to  that  end  they  established  a  tribute.  The  people,  solely  taken 
up  with  the  idea  of  not  going  to  war  at  their  own  ex  pence,  were 
transported  with  so  much  joy,  that  they  crowded  at  the  door 
of  the  senate,  and  laying  hold  of  the  bands  of  the  senators,  called 
ihem  their  fathers — A7At7  unquam^  acceptum  dplebe  tanto  gau- 
dio  traditur :  concursum  itaque  ad  curiam  esse^  prehensatatque 
exeuniium  manus,  paira  vert  appellatos,  Sfc.  See  Tit.  Li  v. 
book  i?. 
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f  heir  perMnal  mfluenee,  ever  enaUe  them  to  dnrtr 
to  their  side  the  mfrfority  of  voted. 

On  the  cfther  hand,  the  fevp^  (for  there  are^  after 
all,  some)  who,  haviiig  meditated  on  the  propose 
ed  (joestion,  see  the  conseqaenees  of  the  decisive 
step  whieh  is  just  gfoii^  to  he  taken,  heing  lost  in 
the  crowd,  cannot  make  theit  feeble  voides  to  be 
heard  amidst  the  univemal  noise  ahd  confasion. 
The  J  have  it  no  ikiore  in  their  power  to  stop  the 
general  motion,  than  a  man  in  the  midst  of  an 
army,  on,  a  march,  has  it  in  his  power  to  avoid 
marching.  In  the  mean  time,  the  people  are  giv- 
ing the  suffrages  ;  a  majority  appears  in  favour 
of  the  proposal ;  it  is  finally  proclaimed  as  the  ge« 
neral  will  of  all  ;  and  it  is  at  bottom  nothing 
more  than  the  effect  of  the  artifices  of  a  few  de* 
signing  men,  who  are  exuHing  among  thcrm^^ 
selves*. 

*  I  might  confirm  til  these  things  by  numberless  instinees 
from  ancient  history ;  but  if  I  may  be  allowed,  in  this  case,  to 
draw  examples  from  my  own  country,  ei  celehrare  d&mesHed 
factoy  I  shall  relate  facts  which  will  be  no  less  to  the  purpose. 
— In  Geneva^  in  the  year  1707,  a  law  was  enacted,  that  a  gene- 
ral assembly  of  the  people  should  be  held,  every  five  years,  to 
treat  of  the  affairs  of  the  republic  :  but  the  magistrates^  who 
dreaded  those  assemblies,  soon  obtained  from  the  citisens  them- 
selves the  repeal  of  the  law ;  and  the  first  resolution  of  the  peo- 
ple, in  the  first  of  those  pefiiddical  assemblies  (in  the  year  1?12), 
was  to  abolish  them  for  ever*  The  profound  secrecy  Willi  whicit 


m 

Jq  a  word,  those  who  i^re  acq[ttainted  wHh  r9-» 
publican  goverameots,  ^nd9  in  graeral,  who  knoi^e 

the  magistrates  prepaied  their  proposal  to  the  pitizens  on  that 
subject,  and  the  sudden  manner  in  which  the  latter^  when  assem- 
bled, were  acquaiaM  with  it,  and  made  to  give  their  votes  upon 
if,  bAVf  indeed  accounted  bat  imperfectly  for  this  strange  deter« 
i^ifiation  of  the  people ;  9b4  tb^  copsterQf^on  whieb  seixfMl  ti|9 
whpljB  assepnbiy  when  th^  result  of  the  suffrsiges  was  prockumed^ 
has  confirmed  many  in  the  opinion  that  some  unfair  means  bad 
been  used.  The  whole  transaction  has  been  kept  secret  to  this 
day  ;  but  the  common  opinion  on  this  subject,  which  has  been 
adopted  by  M.  Rousseau,  in  his  Leitru  de  i^  M^ntagne  is  this  c 
The  fn^ftrates,  it  ia  said,  bad  privately  instructed  the  secretaT 
ries  in  whose  ewM  the  citiyeps  were  to  M>huptr  the  sufffages ; 
when  a  citizen  said  approbation,  he  was  understood  to  approve 
the  proposal  of  the  magistrates :  when  he  said  rgtciian,  he  was 
understood  to  reject  the  periodical  assemblies. 

In  the  year  1786,  the  citizens  enacted  at  once  into  laws  a 
small  code  of  forty-four  articles,  by  one  single  line  of  which 
they  bound  themselves  for  ever  to  elect  the  four  gyndics^  ( the 
chiefs  of  the  council  of  the  twenty-five)  out  of  the  members  of 
the  saoie  council;  whereas  they  were  before  free  in  their  ehoice* 
They  at  that  time  suffered  also  the  word  approved  to  be  slipped 
into  the  bw  mentioned  in  the  note  p.  216,  which  was  transcribed 
from  a  former  code :  the  copae^iience  of  which  was  to  render 
the  magistrates  absoUite  masters  of  the  legislature. 

The  citizens  had  thos  been  successively  stripped  of  aU  their 
political  rights,  and  had  little  more  left  to  them  than  the  ple». 
sure  of  beiog  ealled  ateaeretfti  assembly,  when  they  met  (which 
idea,  it  must  be  confessed,  preserved  among  them  a  spirit  pf  ra^ 
•istance  which  it  would  hftve  been  dangerous  for  the  magiatratea 
to  provoke  too  far),  and  the  power  of  at  least  refusing  to  eieel 
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the  manner  in  which  business  is  transacted  in  nu- 
merons  assemblies,  will  not  scruple  to  affirm  that 
the  few  who  are  united^  who  take  an  active  part 
in  public  affairs^  and  whose  station  makes  them 
conspicuous,  have  siich  an  advantage  over  the  ma- 
ny who  turn  their  eyes  towards  them,  and  are 
without  union  among  themselves,  that,  even  with 
a  middling  degree  of  skill,  they  can  at  all  times 
direct,  at  their  pleasure,  the  general  resolutions  ; 
that,  as  a  consequence  of  the  very  nature  of  things, 
there  is  no  proposal,  however  absurd,  to  which  a 
numerous  assembly  of  men  may  not,  at  one  time 
or  other,  be  brought  to  assent, — and  that  laws 
would  be  wiser,  and  more  likely  to  procure  the 
advantage  of  all,  if  they  were  to  be  made  by  draw- 
ing lots,  or  casting  dice,  than  by  the  suffrages  of 
a  multitude. 


the  four  tyndki.  Upon  this  privilege  the  eitizens,  a  few  years 
ago  (A.  D.  1705  to  1768);  made  their  last  stand  :  and  a  singnfatf 
eODJunction  of  circumstances  having  happened  at  the  same  time, 
to  raise  and  preserve  among  them,  during  three  yearsy  an  mi* 
common  spirit  of  union  and  perseverance,  they  in  the  issue  tno- 
ceeded,  in  a  great  measure,  to  repair  the  injuries  which  they 
had  been  made  to  do  to  themselves  for  two  hundred  years  and 
more.  <  A  total  change  has  Hmce  that  time  been  ^eeied  6y 
foreign  ^orce$,  in  the  government  of  the  repihUc  (  A.  D. 
1782),  upon  which  Ms  i$  not  a  proper  pUee  to  make  csiy  ofr- 
eervation. ) 
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CHAP.   VI. 

ADVANTAGES  THAT  ACCRUE   TO  THE  PEOPLE  FROtt 
APPOINTING  REPRESENTATIVES, 


JlIoW  then  shall  the  people  remedy  the  disad- 
vantages that  necessarily  attend  their  situation  T 
How  shall  they  resist  the  phalanx  of  those  wba 
have  engrossed  to  themselres  all  the  honours^  dig^ 
nities,  and  power  in  the  state  ? 

It  will  be  by  employing  for  their  defence  the 
same  means  by  which  th^r  adversaries  carry  on 
their  attack : — it  will  be  by  using  the  same  wea^ 
pons  as  they  do, — the  same  order^ — the  same  kind 
of  discipline. 

They  are  a  small  number^  and  consequently  easi- 
ly united  ;--«a  small  number  must  therefore  be 
opposed  to  them,  that  a  like  union  may  also  be 
Cfbtained.  It  is  because  they  are  a  small  number^ 
that  they  can  deliberate  on  every  occurrence^  and 
tievet  come  to  any  resolutions  but  such  as  are  ma- 
turely weighed ; — it  is  because  they  are  few,  that 
they  can  have  forms  which  continually  serve  them 
for  i^neral  standards  to  resQft  to,  approved  «ajc- 
li 


/ 
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iniB  to  which  they  invariably  adhere,  and  plans^ 
which  they  never  lose  sight  of: — here,  therefore* 
I  repeat  it,  oppose  to  them  a  small  number,  and 
you  will  obtain  the  like  advantages. 

Besides,  those  who  govern,  as  a  farther  conse- 
quence of  their  being  few,,  have  a  more  considera- 
ble share,  consequently  feel  a  deeper  concern  in 
the  success,  whatever  it  may  be,  of  their  enter- 
prises. As  they  usually  profess  a  contempt  for 
their  adversaries,  and  are  at  all  times  acting  an 
offensive  part  against  them,  they  impose  on  them- 
selves an  obligation  of  conquefring.  They,  in  short, 
who  are  all  alive  from  the  most  powerful  incen- 
tives, and  aim  at  gaining  new  advantages,  have  to 
do  with  a  multitude,  who,  wanting  only  to  pre- 
serve what  they  already. possess,  are  unavoidaUy 
liable  to  long  intervals  of  inactivity  and  supine- 
aess.  But  the  people,  by  appointing  representa* 
tives,  immediately  gain  to  their  cause  that  advan- 
tageous activity  which  they  before  stood  in  need 
of,  to  put  them  on  a  par  with  their  adversaries  ; 
and  those  passions  become  excited  in  their  de- 
fenders, by  which  they  themselves  eannot  be  ao« 
tuated. 

Exclusively  charged  with  the  care  of  puUio 
liberty,  the  representatives  of  the  people  will  be 
animated  by  a  sense  of  the  greatness  of  the  oon- 
oems  with  which  they  are  intrusted.    Distinguish- 


#• 
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ed  from  the  bulk  of  the  nation,  and  forming  among 
themselves  a  separate  assembly,  they  will  assert 
the  rights  of  which  they  have  l>een  made  the 
guardians,  with  all  that  warmth  which  the  esprit 
de  carps  is  used  to  inspire.*  Placed  on  an  elevated 
theatre,  they  will  endeavour  to  render  ihemselves 
still  more  conspicuous ;  and  the  arts  and  ambitious 
activity  of  those  who  govern  will  now  be  encoun- 
tered by  the  vivacity  and  perseverance  of  oppo- 
nents actuated  by  the  love  of  glory. 

Lastly,  as  the  representatives  of  the  people  will 
naturally  be  selected  from  among  those  citizens 
who  are  most  favoured  by  fortune,  and  will  have 
consequently  much  to  preserve,  they  will,  even  in 
the  midst  of  quiet  times,  keep  a  watchful  eye  on 
the  motions  of  power.  As  the  advantages  they 
possess  will  naturally  create  a  kind  of  rivalsbip  be- 
tween them  and  those  who  govern,  the  jealousy 
which  they  will  conceive  against  the  latter  will 
give  them  an  exquisite  degree  of  sensibility  on 
every  increase  of  their  authority.  Like  those  de- 
licate instruments  which  discover  the  operations 
of  nature,  while  they  are  yet  imperceptible  to  our 
senses,  they  will  warn  the  people  of  those  things 

^  If  it  bid  not  been  for  an  incentive  of  this  kind,  the  English 
commons  would  not  have  vindicated  their  right  of  taxation  with 
so  much  vigilance  as  they  have  done,  against  all  enterprises 
(often  perhaps  involuntary)  of  the  lords. 
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wbioh  of  tbemsolves  they  never  see  but  when  it  u 
too  htte  ;  ai^d  their  greater  proportional  share, 
whether  of  real  riches,  or  of  those  which  lie  in  the 
opinions  of  men^  will  make  them,  if  I  may  so  ex- 
press myself,  the  barometers  that  will  discover,  in 
its  first  beginning,  every  tendency  to  a  change  ia 
the  constitution/^ 


I  "t 


CHAP.  VII. 

THE  SUBJECT  COKTINUBD.— ^^THE  ADTANTAOBS  THAT 
'   ACCRUE  TO  THE  PEOPLE  FROM  THEIR  APPOINTING 

t 

REPRESENTATIVES  ARE  VERY  INCONSIDERABLE,  UN- 
LESS  THEY  ALSO  ENTIRELY  TRUST  THEIR  LEGISLA- 
TIVE  AUTHORITY   TO  THEM. 


— ^ — _ : . , 

X  HE  observations  made  in  the  preceding  chap- 
ter are  so  obvious,  that  the  people  themselves,  in 
popular  governments,  have  always  been  sensible 
of  the  truth  of  them,  and  never  thought  it  possible 
to  remedy,  by  themselves  alone,  the  disadvantages 

• 

*  All  the  above  reasoning  essentially  requires  that  the  repre- 
sentatives of  the  people  should  be  united  in  interests  with  tbe 
people.  We  shall  soon  see  that  this  union  really  prevails  in 
the  English  constitution,  and  may  be  called  the  master-piece 
of  it. 
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necessarily  attending  their  situation.  Whenever 
the  oppressions  of  their  rulers  have  forced  them 
to  resort  to  some  uncommon  exertion  of  their  legal 
powers,  they  have  immediately  put  themselves 
under  the  direction  of  those  few  men  who  had 
been  instrumental  in  ipformiug  and  encouraging 
them :  and  when  the  nature  of  the  circumstances 
has  required  any  degree  of  firmness  and  perse* 
verance  in  their  conduct,  they  have  never  been 
able  to  attain  the  ends  they  proposed  to  themselves^ 
except  by  means  of  the  most  explicit  deference  to 
those  leaders  whom  they  had  thus  appointed. 

But,  as  these  leaders,  thus  hastily  chosen,  are 
easily  intimidated  by  the  continual  display  which 
is  made  before  them  of  the  terrors  of  power  ; — as 
that  unlimited  confidence  which  the  people  now 
repose  in  them  only  takes  place  when  public  liber- 
ty is  in  the  utmost  danger,  and  cannot  be  kept 
up  otherwise  than  by  an  extraordinary  conjunction 
of  circumstances,  in  which  those  who  govern  sel- 
dom sujGTer  themselves  to  be  caught  more  than 
once;— the  people  have  constantly  sought  to  avail 
themselves  of  the  short  intervals  of  ai^periority 
which  the  chance  of  events  bad  given  them,  for 
rendering  durable  those  advantages  which  they 
knew  would,  of  themselves,  be  but  transitory,  and 
for  getting  some  persons  appointed,  whose  peculiar 
ojQfice  it  may  be  to  protect  them,  and  whom  the 
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had  succeeded  ik>  far  as  to  effect  an  union  among^ 
themselves^  thus  were  obliged  to  submit  to  the 
pungent  mortification  of  seeing  those  projects 
which  they  bad  pursued  with  infinite  labour,  and 
even  through  the  greatest  dangers,  irrecoverably 
defeated  by  the  most  despicable  artifices. 

When,  at  other  times,  they  saw  that  a  confede- 
racy was  carrying  on  with  uncommon  warmth 
against  them,  and  •  despaired  of  succeeding  by  em* 
plqying  expedients  of  the  above  kind,  or  were 
afraid  of  diminishing  their  efficacy .  by  a  too  fre* 
quent  use  of  them,  they  betook  themselves  to 
other  stratagems.  They  then  conferred  on  the 
consuls,  by  the  means  of  a  short  form  of  words 
for  the  occasion^,  an  absolute  power  over  the  lives 
of  the  citizens,  or  even  appointed  a  dictator.  The 
people,  at  the  sight  of  the  state  masquerade  which 
was  displayed  before  them,  were  sure  to  sink  into 
a  state  of  consternation :  and  the  tribunes,  howe- 
ver clearly  they  might  see  through  the  artifice, 
also  trembled  in  their  turn,  when  they  thus  beheld 
themselves  left  without  defenders*! 

*  Videat  consul  fie  quid  detrimenti  respubUca  capiat. 

t  *'*  The  tribunes  of  the  people,^'  siys  Livy«  who  was  e  great 
admirer  of  the  aristocratical  power,  "and  the  people  tlieaiielTes 
durst  neither  lift  op  their  eyes,  nor  even  noHir,  ia  the  preseace 
of  the  dictator."    Ntc  ml9irtui  iicM^riam  wtm^  trnt  iHbwm 
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At  other  times,  they  brought  false  accusations 
against  the  tribunes  before  the  assembly  itself ;  or, 
by  privately  slandering  them  with  the  people,  to- 
tally deprived  them  of  their  oenfidence.  It  was 
through  artifices  of  this  kind,  that  this  people  were 
brought  to  behold,  without  concern,  the  murder 
of  Tiberius  Gracchus,  the  only  Roman  that  was 
really  virtuous — the  only  one  who  truly  loved  the 
people.  It  was  also  in  the  same  manner  that 
Caius,  who  was  not  deterred  by  his  brother's  fate 
from  pursuing  the  same  plan  of  conduct,  was  in 
the  end  so  entirely  forsaken  by  the  people,  that 
nobody  could  be  found  among^them  who  would 
even  lend  him  a  horse  to  fly  from  the  fury  of  the 
nobles ;  and  he  was  at  last  compelled  to  lay  vio^ 
lent  hands  upon  himself,  while  he  invoked  the 
wrath  of  the  gods  on  his  inconstant  feUow-citi- 
zens. 

At  other  times,  they  raised  divisions  among  the 
people.  Formidable  combinations  broke  out  sud- 
denly on  the  eve  of  important  transactions;  and  alf 
moderate  men  avoided  attending  assemblies,  whek-e 
they  saw  that  all  was  to  be  tumult  and  confusion. 

In  fine,  that  nothing  might  be  wanting  to  the 
insolence  with  which  they  treated  the  assemblies 

pUbi$,  out  ipsa  piebt^  attoUere  oculoi,  aut  hiscere,  audebttHL 
See  Tit.  Liv.  lib.  n.  §  16. 
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of  the  peopldi  ihdy  sinndtimeil  fedsiified  the  deda- 
rationii  of  the  Bmmbto  of  Me  vote^ ;  and  once" 
they  ^enf  weAt  8o  far  ate  to  oarry  <^  the  nrfiS' 
ieto  ^hicb  the  oHiaeiro  werlr  to  throw  their  mif^ 


CHAP.  vm. 

THB    SUBJECT    CONeLUDED. — EFFECTS    THAT    HAVE   RE- 
SULTED   IN   THE   ENGLISfi   GOVERNMENT^    FROM    THB 

pi^oi^LE's  F^ewAtif  Enivd  cifii^ttiit^  i>thti6A'tiD  to 
tftiiR  EEi^R-isEifrAttYEflr. 


%  #  w         t  /  «^ 


X3tjl!^  w^D  the'  people  have  entirely  truatecif 
their  power  to  a  mocieraie  numl)er  of  persons^  af- 
fairs immediately  take  a  widely  different  turn. 
Those  who  govern  are  from  that  moment  obIige<{ 
to  teeiye  off  all  those  stratagems  which  had  hither- 
to ensured  t^ir  success.    Instead  of^  t^ose  assem- 

^  The  fead^,  wiffi-  raped  i<y  afl  ibttlbi&ii€ch$trvt^(m9,  ttmy 
96i  Fh^iktcYTs  U^tSi  ptrtMihrty  th€  Lives  of  Aitf  min  Qr^thH, 
1  ittst  add,  tbftl  I  ba^e  troMed  drawing  any  kistaii6ie  fiom 
those  assemblies  io  which  one-half  of  the  people  were  made  ta 
arm  themselves  against  the  other.  I  have  here  only  alluded  to 
those  times  whieh  immediately  either  preceded  or  followed  the 
t6ml  Piiiilc  #af,  at  tbeM  irti  eoMnonly  called  tile  heH  pMdd 
of  the  republic. 


wln<)b  ftJ^y  hS^ed  to  de^iNjie,  ^^  were 
perpeiwUy  iqioiii^g^wg  i^  #(W»Wl9  «p  *o  jt^e  cmi:- 
rent  of  the  J^ripi^y  ^9^in,  Wfftfi  jto  ip^icAi  Utfif 
WQOTjdiugly  iihwgbt  Ui^qimIvi^  Aft  lUbfirty  %9  fu$ 
0¥w  ithe  rules  of  joMioej  ^ihey  iiPW  Ih4  (ttiat  Itfi^y 
havA  to  dMil  iwith  men  whQ  fW^  Hmw  ^^U  m 
poiot  of  ecUieatioa  jmd  knowkidgfiy  imi  ^ir  ii^.* 
riors  only  in  poiijj;  vof  mnJc  Mid  jfowi.  Tb^y^  in 
Gousequenoe^  aoqn  find  titoaoeesvy  ^p  9dopt  quttf 
different  inaithoda ;  AUtd,  iei»Q!ire  4^,  becoip^  ^erjr 
careful  jooi  to  tolk  jto  them  ^oiy  imw9  #bQ|i|;  tb? 
«acced  cbiQkea^j  ^p  tic;A^  or  ila^  A^h  f^  ^9 

Sibylline  books. — As  they  see  tl^eir  ^^ew  i^vfifff^r 
ries  e:)cpeQt  to  baye  ia  (pv^ipejr  ji!fe(gEM^4  9^4  M>  t^^m, 
itbat  single  circumatac^c^  incipires  theip  wi|;h  it  :*r- 
,a0  they  see  them  aet  in  a  regular  xwwpcir,  ohsery^ 
xKUQfitani  r ules^  in  a  iWqcd^  prQoeed.\v^/arm,  itbey 
oome  to  look  upcoDtibensi  witb  re^f^ot,  sfor  the  yerjf 
same  reason  wjiicii  ^ma^es  ihem  Ahemaelves  to  be 
a^evierenoed  by  ^the  people. 

The  represeidiativce^  of  Uobe  people,  «»  the  other 
4iand,  do  not  fail  soon  to  procure  Xor  ijbemaelv.es 

*  TuUy  makes  no  «d4  of  bis  ^mMfis  QP  Uii^  .a^lyect  QnQft 
enim /return,  quern  Euripum,  tot  motus,  tanta$  et  tarn  varias 
Mere  putaXU  agiiatiofui  fluctmmp  ^mnfoM  perJ^JbaHqnes  et 
quamtot  ^m  Aabet  r^tio  fiomUiorum?  See  f)r^\.  -pro  Munen^. 
—jQcau^o  9^y»\\^  ip  aootber  p)ace«  qua.e^  imperHissitfus  cqfMJtai, 
Sfc.    Qe  Anucitii)  §  25. 
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every  advantage  that  may  enable  them  effectually 
to  use  the  powers  with  which  they  have  been  in- 
trusted, and  to  adopt  every  rule  of  proceedings 
that  may  make  their  resolutions  to  be  truly  the 
result  of  reflection  and  deliberation.  Thus  it  was 
that  the  representatives  of  the  English  nation, 
soon  after  their  first  establishment,  became  formed 
into  a  separate  assembly  :  they  afterwards  obtain- 
ed the  liberty  of  appointing  a  president  i^— soon 
after,  they  insisted  upon  their  being  consulted  on 
the  last  form  of  the  acts  to  which  they  had  given 
rise : — lastly,  they  insisted  on  thenceforth  framing 
them  themselves. 

In  order  to  prevent  any  possibility  of  surprise 
in  the  course  of  their  proceedings,  it  is  a  settled 
rule  with  them,  that  every  proposition,  or  bill, 
must  be  read  three  times,  at  different  prefixed 
days,  before  it  cim  receive  a  final  sanction  :  and 
before  each  reading  of  the  bill,  as  well  as  at  its 
first  introduction,  an  express  resolution  must  be 
taken  to  continue  it  under  consideration.  If  the 
bill  be  rejected  in  any  one  of  those  several  opera- 
tions, it  must  be  dropped,  and  cannot  be  proposed 
again  during  the  same  session^. 

*  It  is  moreover  a  settled  rule  in  the  house  of  commons,  that 
no  member  is  to  speak  more  than  once  in  the  same  debate.  When 
the  number  and  nature  of  the  clauses  of  a  bilt  require  that  it 
should  J>e  discussed  in  a  free  manner,  a  committee  is  appointed 
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The  oommons  have  been ^  above  all,  jealous,  of 
the  freedom  of  speech  in  their  assembly.  They 
have  expressly  stipulated,  as  we  have  mentioned 
above,  that  none  of  their  words  or  speeches  should 
be  questioned  in  any  plaoeout  of  {heir  house.  In 
fine,  in  order  to  keep  their  deliberations,  free  from 
every  kind  of  influence,  they,  have  denied  their 
president  the  right  to  give  his  vote,  or  even  his 
opinion  :-— they  moreover. have. settled  it  as  a  rule, 
not  only  that  the  king  could  Hot  send  to  them 
any  express  proposal  about  laws,  or  other  sulajects, 
but  even  that. his  name  should  never  be  mentioned 
in  the  deliberations  * 

But  that  circumstance  which,  of  all  others,  con- 
stitutes the  superior  excellence  of  a  government 
in  which  the  people  act  only  through  their  repre- 
sentatives, that  is,  by  means  of  an  assembly  form- 
ed of  a  moderate  number  of  persons,  and  iti  which 

for  the  purpose,  who  are  to  make  their  report  afterwards  to  the 
house.  When  the  subject  is  of  iinportiaiice,  this  committee  is 
formed  of  the  whole  house,  which  still  coutioues  to  sit  in  the 
same  place,  but  in  a  less  solemn  manner,  and  under  another  pre- 
sident, who  is  called  the  chairman  of  the  committee.  In  order 
to  form  the  house  again,  the  mace  is  replaced  on  the  table, 
and  the  speaker  goes  again  into  his  chair. 

*  If  any  person  should  mention  in  his  speech,  what  the  king 
wishes  shotdd  he,  would  be  glad  to  see,  &c,  he  would  be  imme- 
diately called  to  order,  for  attempting  to  influence  the  debate. 


264  THE   GOmiTITUUOK 

it  ifl  fMMhaibie  for  «vary  muah&r  to  {>ropoBe  mibw 
ralogects,  and  to  argue  and  to  eanvaas  tb^  qnestiMii 
that  arise, -48,  tibat  sneh  a  coni|tittttion  is  tlie  only 
one  iOapable  of  the  immense  advantage  (of  wfaiok 
perhafis  I  did  not  .eonimir  mn  adacjaate  idea  to  tbe 
Header  when  I  mentioned  it  before^}  of  puttingr 
into  the  bands  of  the  peofde  the  moving  springa 
ei  the  legislatiise  aatjionty. 

In  A  oonstitoiion  sirksre  the  ^^pie  at  large  ex-» 
oroise  die  fanetion  o£  enaoting  the  laws^  <as  it  ia 
qskhf  to  those  persons  towaids  .whom  the  cxtizena 
ace  aooustamed  to  itum  their  eyes,  that  is,  to  the 
very  men  who  govern,  that  the  assembly  have 
either  time  <or  inoUnation  to  listen,  they  acquire^ 
ai  lengthy  as  lias  constantly  been  the  ease  in  all 
republics,  the  exolusive  right  of  proposing,  if  they 
please,  when  they  please,  in  what  manner  ibey 
please  :  a  pcarogative  this,  of  such  extent,  that  it 
would  suffice  to  put  an  assembly,  formed  of  men 
of  the  gred^est  parts,  al  the  meroy  of  a  few  dunces, 
and  renders  completely  iUusory  the  boasted  power 
of  the  people.  Nay  more,  as  this  prerogaytive  is 
thus  placed  in  the  very  hands  of  the  adver^rieft 
of  the  people,  it  forces  the  people  to  rem^Mn  ex- 
posed to  their  attacks^  in  a  condition  perpetually 
passive,  and  takes  from  them  the  only  legal  oae^ns 

*  -See  p)iap.  iv.  .of  this  book. 


by  whiek  th^y   miglit  effectually  oppbM  tiKir 
usurpations. 

To  etpren  the*  wholes  in  d  few  wovd^-^ A  rifjM*e* 
sentiitive  eonrtitvfciolii  phtfees  the  femiftiy  hi  IW 
handv  of  those  whv  feel  tto  disorder ;  trat  a  popM*^ 
lanr  donstitutiovi  pkMes  tbe  remefdy  in  the  inMdec^ 
those  who  cause  it :  a*d  ifr  is  neeesterrly  pradac^ 
tire,  in  the  event,  df  the  nisfortune^eff  the  pobti«» 
cad  oalamityy  of  treeting  the  oare  and  the  meane 
of  depressing  the  inrasioiis  of  power^^  td  the  nieii 
who  have  the  enjoyment  of  ponder. 


' '^  •    ' -' -  '  ■.,,..^.,.>.^,  >  .>..,.,  .>^.^>.^>..  . — . 


CHAP.  jyL. 

A    FARTHER    DISADVANTAGE    OP    RBPUBLICAK    GOVSEII^ 

MENTS. THE   PEOPLE  ARE  NECESSARILY  BETRAYED 

BY   THOSE   IN   WHOM   THEY    TRUST. 


irlo  WEVErR^  those  general  assemblies  of  a  pao* 
pie  who  were  made  to  determine  upon  things 
whieh  they  neither  understood  nr6r  et^mm^Aj — 
that  general  eonfosf^n  m  wbfdh  tfa«  tttAlklkftm 
cotild  at  all  tittles  hide  iheit  aftifitfids,  tthd  eaffy 
on  their  schemes  with  safety^ — were  not  the  onfy 
evils  attending  the  ancient  commonwedths.  There 
was  a  more  secret  defect^  and  a  defect  that  Utraek 
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immediately  at  the  very  vitals  of  it/  inherent  iit 
that  kind  of  government. 

It  was  impossible  for  the  people  ever  to  have 
faithful  defenders.  Neither  those  whom  they  had 
expressly  ehosen,  nor  those  whom  some  personal 
advantages  enabled  to  govern  the  assemblies  (  for. 
the  only  use,  I  must  repeat  it,  which  the  people 
ever  make  of  their  power,  is  either  to  give  it  away, 
or  allow  it  to  be  taken  from  them),  could  possibly, 
be  united  to  them  by  any  common  feeling  of  the 
same  concerns.  As  their  influence  put  them,  in 
a  great  measure,  upon  a  level  with  those  who 
were  invested  with  the  executive  authority,  they 
cared  little  to  restrain  oppressions  out  of  the  reach 
of  which  they  saw  themselves  placed.  Nay,  they 
feared  they  should  thereby  lessen  a  power  which 
they  knew  was  one  day  to  be  their  own  ;  if  they 
had  not  even  already  an  actual  share  in  it*. 

Thus,  at  Rome,  the  only  end  which  the  tribunes 
ever  pursued  with  any  degree  of  sincerity  and  per- 
severance,  was  to  procure  to  the  people,  that  is, 

*  How  could  it  be  expected  that  men  who  entertaiDed  views 
of  being  praitors,  would  endeavour  to  restrain  the  power  of  the 
praetors, — that  men  who  aimed  at  being  one  day  consuls,  would, 
wish  to  hmit  the  power  of  the  consuls, — that  men  whom  their 
influence  among  the  people  made  sure  of  getting  into  the  senate^ 
would  seriously  endeavour  to  confine  the  authority  of  the 
senate  ? 
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to  themselves,  an  admission  to  all  the  different  dig^ 
nities  in  the  repuUic.  After  having  obtained  that* 
8  law  should  be  enacted  lor  admitting  plebeians 
to  the  consulship,  tbey  procured  for  them  the  li* 
berty  of  intermarrying  with  the  patriciana  They^ 
afterwards  rendered  them  admissible  to  the  dio«« 
tatorship,  to  the  office  of  military  tribune^  to  the^ 
censorship  :  in  a  word,  the  only  use  tbey  made  of 
the  power  of  the  people,  was  to*  increase-privileges^ 
which  they  called  the  j»rivilegesof  all,  though  they? 
and  their  friends  alone  were  ever  likely  to  havet 
the  enjoyment  of  thenv. 

We  do  not  find  that  they  ever  employed  tfae^ 
power  of  the  people  in  things  really  beneficial  ta 
the  people.  We  do  nqt  find  that  they  ever  sei 
bounds  to  the  terrible  power  of  its^  magistrates, — 
that  they  ever  repressed  that  class  of  citizens  who* 
knew  how  ta  make  their  crimes,  pass  uncensured, 
— in  a  word,  that  they  ever  endeavoured  on  tbi^ 
one  hand  to  regulate,  and  on  the  other  to  strength- 
en, the  judicial  power ;  precautions  these,  without 
which  men  might  struggle  to  the  end  of  time,  and- 
never  attain  true  liberty*. 

And  indeed  the  judicial  power,  that  sure  crii^ 

*  Without  such  precautions,  laws  must  always  be,  as  Pope 
expresses  it, 

^  Still  for  the  strong  too  weak,  the  weak  too  strong,*' 

l1 


3fi8  tH£   C9XSTITUTI#N 

ritm  of  tbe  goodtieai  of  a  goYerameot^  was  always, 
aft  Rontp  a  nifire  iaatrument  ol  tyranay.  The 
ooomki  weff  at  all  Umas  iavestad  with  an  absolute 
powar  ovar  the  livas  of  the  oitis^ruk  The  dietai- 
tevs  fosBtmmd  Ike  aame  right ;  io  did  the  prtetofa^ 
the  trikaneis  of  the  people^  the  judioial  eomowH? 
aiooajTi  named  hy  the  senate^  and  8d»  qf  ooaraoy 
did  the  senate  itself  i  and  the  faot  of  the  tluree 
hundred  and  seventy  deserters  whom  it  eomr 
islanded  to  U^  thrown  at  one  time^  all  Livy 
relates,  from  the  Tarpeaan  rook>  suffieiently  shows 
that  it  well  knew  how  to  exert  its  power  fipon  oe^. 

easion. 

It  even  may  be  sai^,  that»  at  Romev  the  power 
of  life  and  death,  or  rather  the  right  of  hiUing^, 
wa^  annesfd  to  every  kind  of  authority  whatav^Mr^ 
even  to  that  wbieh  results  from  mere  influenee,  or 
wealth  ;  and  the  only  consequenea  of  the  murder 
ef  (he  Graechiy  whieb  was  accompanied  hy  the 
ilftMghter  of  Ihree  hundred^  and  afterwanis  of 
four  thousand  unarmed  oitiMus,  wbom  th^e  noblm 
kwch^d  cm  tk4  k^adj  was  t^  engage  the  senate  to 
erect  a  temple  to  Concord.  The  Lex  Pm^cia  d^ 
tfirg9  cmtMfi,  vh^h  hap  been  so  much  oelehrated, 
was  attended  with  no  other  effect  than  that  of 
more  completely  securing,  against  the  danger  of  a 
retaliation,  such  consuls,  praetors,  quaestors,  &c.  as, 
like  Vevres,  caused  the  inferior  citizens  of  Rome 


to  be  scoargMl  with  rodi,  and  pat  to  death  upon 
crosaes,  tbrodgh  mere  caprice  add  eruelty*« 

In  fine^  nothing  eaa  more  completely  show  to 
what  degree  thd  tribunes  had  fonaken  the  inte«- 
rests  of  the  people,  whom  they  were  appointed  to 
defend,  than  the  fact  of  their  haviiif  allowed  Xh4 
senate  to  invert  itself  with  the  power  elf  toxatkni : 
they  even  suffered  it  to  assame  to  itsdf  the  power, 
not  only  of  diipensbg  with  the  laws^  but  ako  of 
abrogating  them.^ 

*  If  we  turn  our  eyes  to  Lacedaeaon,  we  ttiall  see,  from  se* 
veral  instances  of  the  justice  of  the  ephori,  tnat  matters  were 
liule  better  orde^  there,  In  regard' to  tfa^  addfifnisfration  of 
public  justice.  And  in  Kibtni  ksfit,  the  dniy  one  of  Ae  ancient 
c#nimoa«iMiMff  io  whieb  the  i^opte  seem  io  btte  ei^oyed  any 
degree  of  real  liberty,  we  iee  the  magistrates  proceed  nearly  in 
the  same  manner  as  they  now  do  among  the  Turks:  nnd  I  think, 
no  other  proof  needs  to  be  given  than  the  story  of  that  barber  in 
the  Piraeus,  who  having  spread  about  the  town  the  news  of  the 
overthrow  of  the  Athenians  in  Sfeily,  which  be  had  beard  from 
a  stranger  who  had  stopped  at  bis  shop,  was  put  to  the  torture* 
by  the  command  of  the  arcbons,  because  he  could  not  tell  the 
name  of  his  author. — See  Plut.  Life  of  Nicias. 

t  There  are  freiquent  instances  of  the  consuls  taking  awvy 
from  the  Capitol  the  tables  of  the  hiws  passed  nmfer  their  pre- 
decessors. Nor  was  this,  as  we  might  at  6r8t  be  tempted  to  be- 
lieve, an  act  of  vk)Ien<?e  wbicb  success  alone  confd  josfify ;  it 
was  a  consequence  of  the  acknowledged  power  enjoyed  by  the 
senate,  a^u$  erai  gr0vi$$inmmjuiiomm  de  jmr$  iegmm,  as  we 
may  set  in  several  places  in  Tnily.    Nay,  the  sngnra  tbemselvcSf 
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r  f  n  a  word,  as  the  necessary  oonsequenoe  of  the 
eommunicabUitff  of  power,  a  circumstanee  essen- 
tially inherent  in  the  republican  form  of  gOTem- 
ment,  it  is  impossible  for  it  ever  to  be  restrained 
within  certain  rules.    Those  who  are  in  a .  condi- 
tion to  control  it,  from  that  very  circumstance  be- 
come its  defenders.     Though  they  may  have  risen , 
as  we  may  suppose,  from  the  humblest  statioBSy 
and  such  as  seemed  totally  to  preclude  them  from 
all  ambitious  views,  they  have  no  sooner  reached 
a  certain  degree  of  eminence,  than  they  begin  to 
aim  higber.  Their  endeavours  had  at  first  no  other 
object,  as  they  professed,  and  perhaps  with  sinceri- 
ty, than  to  see  the  laws  impartially  executed :  their 
only  view  now  is  to  set  themselves  above  them  ; 
and  seeing  themselves  raised  to  the  level  of  a  class 
of  men  who  possess  all  the  power  and  enjoy  all 
the  advantages  of  the  state,  they  make  haste  to 
associate  themselves  with  them*« 

as  this  author  informs  us,  eojoyed  the  same  privilege.  *'  If  laws 
t)ad  not  been  laid  before  the  people  in  the  legal' form,  they  (the 
augurs )  may  set  them  aside ;  as  was  done  with  respect  to  the 
Z»ex  Tatia,  by  the  decree  of  the  college,  and  to  the  Leges  Iavub, 
by  the  advice  of  Philip,  who  was  consul  and  augur."  Legem,  H 
nonjure  rogata  est^  tollere  possuni ;  ut  Tatiam^  decreto  collegii^ 
ut  LiviaSy  caniilio  Philippic  consulU  et  nuguris. — See  De  ht^ 
^ib.  lib.  ii.  §  12. 

*  Which  always  proves  an   easy  thing.    It  is  in  common- 
.  wealths  the  particular  care  of  that  class  of  meo  who  are  at  the 
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Personal  power  and  independence  on  the  laws 
being,  in  such  states,  the  immediate  consequence 
of  the  favour  of  the  people,  they  are  under  an  un- 
avoidable necessity  of  being  betrayed.  Corrupt- 
ing, as  it  were,  every  thing  they  touch,  they 
cannot  show  a  preference  to  a  man,  but  they 
thereby  attack  his  virtue  ;  they  cannot  raise  him, 
without  immediately  losing  him  and  weakening 
their  own  cause  ;  nay,  they  inspire  him  with 
views  directly  opposite  to  their  own,  and  send 
him  to  join  and  increase  the  number  of  their 
enemies. 

Thus,  at  Rome,  after  the  feeble  barrier  which 
excluded  the  people  from  oflSces  of  power  and 
dignity  had  been  thrown  down,   the  great  pie- 

head  of  the  sUte,  to  keep  a  watchful  eye  over  the  people,  in 
ojrder  to  draw  over  to  their  own  party  any  man  who  happens  to 
acquire  a  considerable  influence  among  tliem  ;  and  this  thej 
are  (and  indeed  must  be)  the  more  attentive  to  do,  in  proportion 
as  the  nature  of  the  government  is  more  democratical. 

The  constitution  of  Rome  bad  even  made  express  provisions 
on  that  subject.  Not  only  the  censors  could  at  once  remove 
any  citizen  into  what  tribe  they  pleased,  and  even  into  the  senate 
(and.  we  may  easily  believe  that  they  made  a  political  use  of  this 
privilege ) ;  but  it  was  moreover  a  settled  rule,  that  all  persons 
who  had  been  promoted  to  any  public  office  by  the  people^  such 
as  the  consulship,  the  aedileship,  or  tribuneship^  became,  tp«0 
facto,  members  of  the  senate. — See  Middieton's  Diuertation  an 
the  Roman  senate. 


* 
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beiaiis,  whoni  the  votes  of  the  people  began  to 
tmifle  to  those  offices,  were  immediately  reeeived 
into  the  senate,  as  has  been  just  now  observed* 
From  that  period,  their  families  began  to  form^ 
in  oonjimetion  with  the  aneieiit  patrieiaR  families^ 
a  new  combhoiation,  or  political  association  of  per-^ 
eons  * ;  and  as  this  combination  was  formed  of  no 
particular  class  of  citizens,  bat  of  all  those  who 
had  infkience  e&oogh  to  gain  admittance  into  it, 
a  single  overgrown  head  was  now  to  be  seen  in 
the  repablic,  which,  consisting  ctf  all  who  had 
either  wealth  or  power  of  any  kind,  and  disposing 
at  will  of  the  laws  and  tlie  power  of  the  peo- 
pie*f,  soon  lost  all  regard  to  moderation  and 
decency. 

Every  constitution,  therefore,  whatever  may  be 
its  form,  which  does  not  provide  for  inconvenieh* 
ces  of  the  kind  here  mentioned,  is  a  constitution 
essentially  imperfect.  It  is  in  man  himself  that 
the  source  of  the  evils  to  be  remedied  lies  ;  gene* 
ral  precautions  therefore  can  only  prevent  tiiem. 

* 

*  Called  nobiies  and  nobiliias, 

^  t  It  was,  in  seTeral  respects,  a  misfbrfuoe  ibr  the  peepte  of 
Rome,  whaterer  may  have  been  said  to  the  contrary  by  the  wri- 
ters on  this  subject,  that  the  distinction  twtween  the  patrtciam 
and  the  plebeians  was  ever  abolished  ;  though,  to  say  the  truth, 
this  was  an  event  which  could  not  be  prevented. 
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If  it  be  a  fatal  error  entirely  to  rely  on  the  ju9« 
tice  and  equity  of  those  who  govern^  it  is  an  error 
no  less  dangerous  to  imagine^  that,  while  virtue 
and  moderation  are  th^  qomtant  companions  of 
those  who  oppose  the  abuses  of  power,  all  ambi- 
tioB,  all  thirst  after  dominion,  hare  retired  to  the 
other  party. 

Hiough  wise  men,  led  astray  by  the  power  of 
names,  and  the  heat  of  political  contentions,  may 
sometimes  lose  sight  of  what  ought  to  b^  their 
real  aim,  they  nevertheless  know  that  it  is  not 
against  the  Appit,  the  Caruncanii,  the  Cethegi^ 
but  against  all  those  who  can  influence  the  exeeu* 
tion  of  the  laws,  that  precautions  ought  to  be  tak- 
en ;-r-*that  it  is  not  the  consul,  the  preetor,  the  ar- 
ohon,  the  minister,  the  king,  whom  we  ought  to 
dread,  nqr  the  tribune,  or  the  representative  of  the 
peo|)le,  on  whoip  we  ought  imptidtly  to  rely  ?  but 
that  all  those  persons,  without  distinetion,  ought 
to  be  the  objects  of  our  jealousy,  who,  by  any 
methods,  and  under  any  names  whatsoever,  have 
acquired  the  meana  of  turning  against  each  indivi* 
dual  the  collective  strength  of  all,  and  have  so 
ordered  things  around  themselves,  that  whoever 
attempts  to  resist  them,  is  sure  to  find  himself  en- 
gaged alone  against  a  thousand. 
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CHAP.  X. 

FUNDAMBNTAL  DIFFERENCE  BETWEEN  THE  ENGLISH 
GOVERNMENT,  AND  THE  GOVERNMENTS  JUST  DB- 
SCRIBED. — IN. ENGLAND  ALL  EXECUTIVE  AUTHORITY 
IS   PLACED   OUT   OF   THE   HANDS   OF   THOSE   IN  WHOM 

THE   PEOPLE  TRUST. USEFULNESS   OF  THE  POWER 

OF  THE   CROWN. 


XN  what  manner  then  has  the  English  oonsdtu-' 
tion  contrived  to  find  a  remedj  for  evils  whioh, 
from  the  very  nature  of  men  and  things,  seem  ta 
be  irremediable  ?  How  has  it  foimd  means  ta 
oblige  those  persons  to  whom  the  people,  have 
given  up  their  power^  to  make  them  effectual  and 
lasting  returns  of  gratitude  ? — those  who  enjoy  an  • 
exclusive  authority^  to  seek  the  advantage  of  all? 
— those  who  make  the  laws,  to  make  only  equita* 
ble  ones  ? — It  has  been  by  subjecting  themselves . 
to  those  laws,  and  for  that,  purpose  excluding 
them  from  all  share  in  the  execution  of  them. 

Thus^.the  parliament  can  establish  as  numerous 
a  standing  army  as  it  will ;  but  immediately  ano- 
ther power  comes  forward,  which  takes  the  abso- 
lute command  of  it^  fills  all  the  posts  in  it,  and 
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directs  ito  motieir  at  liMjleamxre^  The  parliament 
may  lay  new  taxes ;  but  immediately  another 
power  seiamr  tbe  prodvce  oi  them^^  and  alcme  en-* 
joys  tbe  advantages  and  glory  arinng  ffiom  tW 
disposal  of  it.  The  parliament  may  even,  if  you 
please,  repeal  the  laws^  on  which  the  safety  ef  the* 
subject  is  grounded ;  but  it  is  not  their  own  ca^ 
prices  and  arbitrary  humours,  it  is  the  eaprices^ 
and  passions  of  other  men^  which  they  will  have- 
gratified^  when  they  shall  thus  have  overthrown' 
the  columns  of  public  liberty. 

And  the  English  con8tituti<>a  has  not  onty  ex* 
clnded  from  any  share  in  the  execution  ef  the 
laws,  those  in  whom  the  people  trust  for  the 
enacting  then»,  but  it  has  also  taken  frmn  them» 
what  would  have  had  the  same  pernicious  in- 
fluence on  their  deliberatious^-^the  hope  of  ever 
invading  that  executive  authority,  and  transfer- 
ring it  to  themselves. 

This  authority  has  been  made  in  England 
one  single,  indivisible  prerogative:  it  has  been 
made  for  ever  the  unalienable  attribute  of  one 
person,  marked  out  and  ascertained  before-hmid 
by  solemn  laws  and  long-established  custom; 
and  all  the  active  forces  in  the  state  have  beeii 
left  at  his  disposal. 

In  order  to  secure  this  prerogative  still  farther 

against  all  possibility  of  invasions  from  indivi- 
M  m 
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duak,  it  has  been  heigBtened  and '  strengthen^ 
by  every  thifig  that  ban  attract  and  fix  the  atten- 
iion  and  reverence  of  the  people*  The  power 
of  conferring  and  withdrawing  places  and  end- 
ploynients  has  also  been  added  to  it ;  and,  ambi- 
tion itself  has  thiis  been  interested  in  its  defeoee 
and  service. 

A  share  in  the  legislative  power  has  also  been 
given  to  the  man  to  whom  this  prerogative  has 
been  delegated ;  a  passive  share  indeed^  and  the 
only  one  that  can,  with  safety  to  the  state,  be 
trustcfd  to  him,  but  by  means  of  which  be  is  en- 
abled to  defeat  every  attempt  against,  his 'colostita- 
tional  authority. 

Lastly,  he  is  the  only  self-existing  tod  perma- 
nent power  in  the  state.  The  generieds,  the  mi- 
nisters of  state,  are  so  only  by  the  continuance 
of  his  pleasure.  He  would  even  dismiss  the  par- 
liament itself,  if  ever  he  saw.  it  begin  to  entertain 
dangerous  designs  ;  and  he  needs  only  to  say  one 
word  to  disperse  every  power  in  the  state,  that 
may  threaten  his  authority.  Formidable  prerogj^ 
tives  these;  but  with  regard  to  which  we  shall  be 
inclined  to  lay  aside  our  apprehensions,  if  on  one 
hand  we  consider  the  great  privileges  of  the  people 
by  which  they  have  been  counterbalanced,  and,  on 
the  other,  the  happy  consequences  that  result  from^ 
their  being  thus  united. 
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From  tbiB  unity^  and,  if  I  may  so  express 
myself,  this  total  sequestration  of  the  executive, 
authority,  this,  ad vantageous  consequence  in  the. 
first  place  results — the  attention  of  the  whole, 
nation  is  directed  to  one  and  .the  same  object. 
The  people,  besides,  enjoy  this  most  essential^  ad- ' 
vantage,  which  they  would  vainly  endeavour  to 
obtain  .  under  the  government  of.  many  ; — they 
can  give  their  confidence,  without  giving  power 
over  themselves,  and  against  themselves;  they 
can  appoint  trustees^  and  yet  not  give  themselves 
masters. 

Those  men  to  wham  the  people  have  dele- 
gated the  power  of  framing  the  laws,  are  there* 
by  made  sure  to  feel  the  whole  pressure -of  them. 
They  can  increase  the  prerogatives  .of  the  execu- 
tive authority,  but  they  cannot  invest  themselves 
with  it  : — they  have  it  not  in  their  power  to 
command  its  motions,  they  only  can  unbind  its 
hands. 

They  are  made  to  derive  their  importance  from 
(  nay,  they  are  indebted  for  their  existence  to  ) 
the  need  in  which  that  power  stands  aS  their  as- 
sistance ;  and  they  know  that  they  would  no 
sooner  have  abused  the  trust  of  the  people,  and 
completed  the  treacherous  work,  than  they  would 
see  themselves  dissolved,  spurned^  like  instruments 
now  spent  and  become  useless. 
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same  diapoBitioo  ef  thingi  ako  prerento 
jn  England  that  essential  defect,  inherent  in  th^- 
government  of  many,  which  has  been  deeerihed  ia 
the  preceding  chapter. 

In  that  sort  of  goFernment,  the  cause  of  ike 
jpeopje,  as  has  been  obserred,  is  continually  da« 
serted  and  betrayed.  The  arbitrary  prerogatives 
of  the  governing  powers  are  at  all  times  either 
openly  or  secretly  favoured,  noi  only  by  those 
in  whose  possession  they  are^-^not  only  by  those 
who  have  good  reason  to  hope  that  they  shall  at 
some  future  time  share  in  the  exercise  of  them, 
— but  also  by  the  whole  crowd  of  those  men  who, 
in  consequence  of  the  natural  dispositien  of  maa-' 
kind  to  over-rate  their  own  advantages,  fondly 
imagine,  either  that  they  shall  one  day  enjoy  some 
branch  of  this  governing  authority,  or  that  theyr 
are  even  already,  in  some  way  or  other,  associated 
to  it. 

But  as  this  authority  has  been  made,  in  England^ 
the  indivisible,  inalienable  attribute  of  one  akme, 
all  other  persons  in  the  state,  are,  ipsofacto^  inte-* 
rested  to  confine  it  within  its  due  bounds.  Libertj^ 
is  thus  made  the  common  cause  of  all  ;  the  laws 
that  secure  it  are  supported  by  men  of  every  rank 
and  order ;  and  the  Habea$  Carpus  Act,  for  in* 
stance,  is  as  zealously  defended  by  the  first  noble* 
man  m  the  kingdom  as  by  the  nreanest  siilgecl. 
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Even  the  ninistor  biniflelf,  in  consequence  of 
this  iwdienahilthf  of  the  executive  authority,  b 
equally  intereited  with  his  fellow-oiUjEens  to  nsain- 
tain  the  laws  on  which  public  liberty  is  founded^ 
He  knows,  in  the  midst  of  his  schemes  for  enjoy* 
ing  or  retaining  his  authority,  that  a  couri4ntrigQe 
or  a  caprice  may  at  every  instant  confound  him 
with  the  multitude,  and  the  rancour  of  a  successor, 
long  k^pt  out,  send  him  to  linger  in  the  same  pri* 
son  which  his  temporary  passions  might  tempt 
him  to  prepare  for  others. 

In  consequence  of  this  disposition  of  things, 
great  men  are  made  to  join  in  a  common  cause 
with  the  people,  for  restraining  the  excesses  of 
tbe  governing  power;  and,  which  is  no  lessessen* 
tial  to  the  public  welfare,  they  are  also,  from  the 
same  cause,  compelled  to  restrain  the  excess  of 
iheir  own  private  power  and  influence ;  and  a  ge* 
neral  spirit  of  justice  becomes  thus  diffused 
through  all  parts  of  the  state. 

The  wealthy  commoner,  the  representative  of 
the  people,  the  potent  peer,  always  having  be- 
fore their  eyes  the  view  of  a  formidable  power, 
— of  a  power,  from  the  attempts  of  which  they 
have  only  the  shield  of  the  laws  to  protect  them, 
and  which  would,  in  the  issue,  retaliate  a  hun* 
dred-fold  upon  them  their  acts  of  violence,*-* 
are  compelled,  both  to  wish  only  for  equitable 
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laws,  and  to  observe  them  with  scrupulous  ex- 
actness. 

Let  then  the  people  dread  ( it  is  necessary  to 
the  preservation  of  their  liberty),  but  let  them 
never  entirely  cease  to  Ic^ve,  the  throne,  that  sole 
and  indivisible  seat  of  all  the  active  powers  in 
the  state. 

Let  them  know,  it  is  that,  which,  by  lending 
an  immense  strength  to  the  arm  of-  justice,  has 
enabled  her  to  bring  to  an  account,  as  wvll  the 
most  powerful  as  the  meanest  offender^ — which 
tfas  suppressed,  and,  if  I  may  so  express  myself, 
weeded  out  all  those  tyrannies,  sometimes  confe- 
derated with,  and  sometimes  adverse  to,  each 
other,  which  incessantly  tend  to  grow  up  in  the 
middle  of  civil  societies,  and  are  the  more  terrible 
in  proportion  as  they  feel  themselves  to  be  less 
firmly  established. 

Let  them  know,  it  is  that,  which,  by  making 
all  honours  and  places  depend  on  the  will  of  one 
man,  has  confined  within  private  walls  those  pro- 
jects, the  pursuit  of  which,  in  former  times,  shook 
the  foundations  of  whole  states  ; — has  changed 
into  intrigues  the  conflicts,  the  outrages  of  ambi- 
tion : — and  that  those  contentions  which,  in  the 
present  times,  afford  ihem  only  /natter  of  amose- 
ment,  are  the  volcanoes  which  set  in  flames  the 
asicient  commonwealths. 
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It  is  that»  which,  leaving  to  the  rich  no  other 
security  for  his  palace  than  that  which  the  pea- 
sant has  for  his  cottage,  has  united  his  cause  to 
that  of  the  latter;— the  cause  of  the  powerful 
to  that  of  the  helpless, — the  cause  of  the  man  of 
extensive  influence  and  connexions  to  that  of  him 
who  is  without  friends. 

It  is  the  throne  above  all,  it  is  this  jealous  power, 
which  makes  the  people  sure  that  its  representa- 
tives never  will  be  any  thing  more  than  its  repre- 
sentatives: at  the  same  time  it  is  the  ever-subsisting 
Carthage,  which  vouches  to  it  for  the  duration  of 
their  virtue. 


CHAP.  XI. 

THE  POWER  WHICH    THE  PEOPLE  THEMSELVES  EXERCISE. 
THE  ELECTION  OF  MEMBERS  OF  PARLIAMENT. 


X  HE  English  constitution  having  essentially 
connected  the  fate  of  the  men  to  whom  the 
people  trust  their  power  with  that  of  the  peo- 
ple themselves,  really  seems,  by  that  caution 
alone,  to  have  procured  the  latter  a  complete  se- 
curity. 

However^  as  the  vioiMitude  of  human 
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may^  m  procMs  of  time,  realise  events  which 
st  first  had  appeared  most  improbable^  it  might 
happen  thai  the  ministers  of  the  executive  power, 
notwithstanding  the  interest  they  themselves  have 
in  the  preservation  of  public  fiberty,  and  in  spite 
of  the  precautions  expressly  taken  to  prevent  the 
effect  of  their  inflaenee,  should  at  length  employ 
such  efl&cacious  means  of  corruption  as  might 
bring  about  a  surrender  of  some  of  the  laws  upon 
which  this  public  liberty  is  founded.  And  though 
we  should  suppose  that  such  a  danger  would  reaNy 
be  chimerical,  it  might  at  last  happen^,  that,  con- 
niving at  a  vicious  administration,  and  being  over- 
liberal  of  the  produce  of  general  labour,  the  re- 
presentatives of  the  peo]4e  might  noake  them  suf- 
fer many  of  the  evils  which  attend  worse  forms  ef 
government. 

Lastly,  as  their  duty  does  not  consist  only  in 
preserving  their  constituents  against  the  calamtties 
of  an  arbitrary  government,  but  moreover  in  pro- 
curing them  the  best  administration  possible,  it 
might  happen  that  they  would  manifest,  in  this 
respect,  an  indifference  which  would,  in  its  conse^ 
^pences,  amount  to  a  real  calamity* 

It  was,  therefore,  necessary  that  the  occistitotion 
should  furnish  a  remedy  for  all  the  above  cases  : 
now,  it  is  in  the  right  of  electing  members  of  par«* 
liament,  that  this  remedy  lies. 


37^ 

OP   ENaLAKD*  - 

When  the  time  is  come  at  which  tfi?^^'««^' 
iion  given  by  the  people  to  their  dele^  .®*^' 
pires,  they  again  assemble  in  their  several  "K^^ 
or  counties :  on  these  occasions  they  have  irs^ 
their  power  to  etect  again  those  of  their  repre^ 
sentatives  whose  former  conduct  they  approve^ 
and  to  reject  those  who  have  contributed  to  give 
rise  to  their  complaints :  a  simple  remedy  this, 
and  which  only  requiring,  in  its .  application,  a 
knowledge  of  matters  of  fact,  is  entirely  within 
the  reach  of  the  abilities  of  the  people ;  l)ut  a 
remedy,  at  the  same  time,  which  is  the  most  effec* 
tual  that  could  be  applied;  for^  as  the  evils  com- 
plained of  arise  merely  from  the  peculiar  disposi- 
tions of  a  certain  number  of  individuals,  to  set 
aside  those  individuals,  is  to  pluck  up  the  evil  by 
the  roots. 

But  I  perceive,  that,,  in  order  to  make  the 
reader  sensible  of  the  advantages  that  may  accrue 
to  the  people  of  England  from  their  right  of 
election,  there  is  another  of  their  rights,  of  which 
it  is  absolutely  necessary  that  I  should  first  give 
an  accounts 
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.  «uay  be  complained  of  in  a 
.^•ro  uo  not  always  arise  merely  from  the  defect 
of  the  laws,  but  also  from  the  non-execution  of 
them ;  and  this  non-execution  of  such  a  kind, 
that  it  is  often  impossible  to  subject  it  to  any  ex- 
press punishment,  or  even  to  ascertain  it  by  any 
previous  definition  ;  men,  in  several  states,  have 
been  led  to  seek  for  an  expedient  that  might  sup« 
ply  the  unavoidable  deficiency  of  legislative  pro^ 
visions,  and  begin  to  operate,  as  it  were,  from  the 
point  at  which  the  latter  begin  to  fail :  I  mean 
here  to  speak  of  the  censorial  power, — a  power 
which  may  produce  excellent  effects,  but  the 
exercise  of  which  (  contrary  to  that  of  the  legis- 
lative power )  must  be  left  to  the  people  them- 
selves. 

As  the  proposed  end  of  legislation  is  not,  ac- 
cording to  what  has  been  above  observed,  to  have 
the  particular  intentions  of  individuals,  upon  every 
case,  known  and  complied  with,  but  solely  to 


'.*: 


OS   ENGLAND.  9llfi 


*••♦ 


Ifave  what  is  most  conducive  to  the  public  good, 
on  the  occasions  that  arise,  found  out  and  esljal^- 
lished,  it  is  not  an  essential  requisite  in  legislativTe 
operations  that  every  individual  should  be  called 
upon  to  deliver  his  ofunion  ;  and  since  this  expe- 
dient, which  at  first  sight  appears  so  natural,  of 
seeking  out  by  the  advice  of  all  that  which  con** 
cerns  all,  is  found  liable,  when  carried  into  prac- 
tice, to  the  greatest  inconveniences,  we  must  not 
hesitate  to  lay  it  aside  entirely.  But  as  it  is  the 
opinion  of  individuals  alone  which  constitutes  the 
check  of  a  censorial  power,  this  power  cannot 
produce  its  intended  effect  any  farther  than  this 
public  opinion  is  made  known  and  declared  :  the 
sentiments  of  the  people  are  the  only  thiug  in 
question  here  :  it  is  therefore  necessary  that  the 
people  should  speak  for  themselves,  and  manifest 
those  sentiments.  A  particular  court  of  censure 
would  essentially  frustrate  its  intended  purpose  : 
it  is  attended,  besides,  with  very  great  inconve- 
niences. 

As  the  use  of  such  a  court  is  to  determine  upon 
those  cases  which  lie  out  of  the  reach  of  the  laws, 
it  cannot  be  tied  down  to  any  precise  regulations. 
As  a  farther  consequence  of  the  arbitrary  nature 
of  its  functions,  it  cannot  even  be  subjected  to  any 
constitutional  check ;  and  it  continually  presents 
to  the  eye  the  view  of  a  power  entirely  arbitrary, 
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and  which  in  its  different  exertions  may  affect,  in 
the  most  cruel  mamier,  the  peace  and  happiness  of 
individuals.  1 1  is  attended,  besides,  with  this  very 
pernicious  consequence,  that^  by  dictating  to  the 
people  their  judgements  of  men  or  measures/  it 
takes  from  them  the  freedom  of  thinking,  which 
is  the  noblest  privilege,  as  well  as  the  firmest  sup- 
port of  liberty*. 

We  may  therefore  look  upon  it  as  a  farther 
proof  of  the  soundness  of  the  principles  on  which 
the  English  constitution  is  founded^  that  it  has  al- 

*  M.  tk  Montesquieu,  and^M.  RoiMseau,  and  indeed  all  the 
writers  on  this  subject  I  have  met  with,  bestow  vast  encomiums 
on  the  censorial  Iribunal  that  Jiad  beeu  instituted  at  Rome  : — 
they  have  not  been  aware  th^t  this  power  c^  censure,  lodged 
in  the  iiands  of  peculiar  magistrates,  with  other  discretionary 
powers  annexed  to  it,  was  no  other  than  a  piece  of  state-craft, 
like  those  de&cribed  in  the  preceding  chapter^  and  had  been 
contrived  by  the  senate  as  an  additional  mean  of  securing  its 
ajitbority.  Sir  Thomas  More  has  also  adopted  similar  opinions 
on  the  subject :  and  he  is  so  far  from  allowing  the  people  to 
canvass  the  actions  of  their  rulers,  that,  in  his  System  of  Policy^ 
which  he  caHs  An  Account  of  Utopia  (the  happy  region,  so  and 
roiTos ),  he  makes  it  death  for  individuals  to  talk  about  the  coa- 
■duct  of  government. 

J  (eel  a  kind  of  pleasure,  I  must  confess,  to  observe,  on  this 
occasion,  that  though  I  have  been  called  by  some  an  advocate 
for  power,  I  have  carried  my  ideas  of  liberty  farther  than  many 
writers  who  have  mentioned  that  word  with  much  enthu- 
siasm* 
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lotted  id  the  people  themselves  the  province  of 
openly  canvassing  and  arraigning  the  conduct  of 
those  who  are  invested  with  any  branch  of  public 
authority  ;  and  that  it  has  thus  deHvered  into  the 
hands  of  the  people  at  large  the  exercise  of  the 
censorial  power.  Every  subject  in  England  has 
not  only  a  right  to  present  petitions  to  the  king, 
or  to  the  houses  of  parliament,  but  he  has  a  right 
also  to  lay  his  complaints  and  observations  before 
the  public,  by  means  of  an  open  press :  a  formi* 
dable  right  this,  to  those  who  rule  mankind  ;  and 
which,  continually  dispelling  the  cloud  of  majesty 
by  which  they  are  surrounded,  brings  them  to  a 
level  with  the  rest  of  the  people,  and  strikes  at 
the  very  being  of  their  authority. 

And  indeed  this  privilege  is  that  which  has  been 
obtained  by  the  English  nation  with  the  greatest 
difficulty,  and  latest  in  point  of  time,  at  the  ex- 
pense of  the  executive  power.  Freedom  was  in 
every  other  respect  already  established,  when  the 
English  were  still,  with  regard  to  the  public  ex- 
pression of  their  sentiments,  under  restraints  that 
may  be  called  despotic.  History  abounds  with 
instances  of  the  severity  of  the  Court  of  Star- 
chamber,  against  those  who  presuined  to  write 
on  political  subjects.  It  had  fixed  the  number  of 
printers  and  printing-presses,  and  appointed  a  /i- 
eensery  without  whose  approbation  no  book  could 
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be  published.  Besides,  as  this  tribunal  dedded 
matters  by  its  own  single  authority,  without  tb^ 
intervention  of  a  jury,  it  was  always  ready  to  find 
those  persons  guilty  whom  the  court  was  pleased 
to  look  upon  as  such  :  nor  was  it  indeed  without 
ground  that  the  chief-justioe  Coke,  whose  notions 
of  liberty  were  somewhat  tainted  with  the  prejiir 
dices  of  the  times  in  which  he  lived,  concluded  the 
eulogiums  he  bestowed  on  this  court,  with  sayings 
that,  ^^  the  right  institution  and  orders  thereof 
^' being  observed,  it  doth  keep  all  England  in 
''  quiet." 

After  the  Court  of  Star-chamber  bad  been  abo- 
lished, the  Long  Parliament,  whose  conduct  and 
assumed  power  were  little  better  qualified  to  bear 
a  scrutiny,  revived  the  regulations  against  the 
freedom  of  the  press.  Charles  the  Second,  and 
^fier  him  James  the  Second,  procured  farther  re- 
newals of  them.  These  latter  acts  having  expired 
in  the  year  1 692,  were  at  this  sera,  although  pos- 
terior to  the  Revolution,  continued  for  two  years 
longer ;  so  that  it  was  not  till  the  year  1694^  that, 
in  consequence  of  the  parliament's  refusal  to  pro- 
long the  prohibitions,  the  freedom  of  the  press  (a 
privilege  which  the  executive  power  could  not^  it 
seems,  prevail  upon  itself  to  yield  up  to  the  peo- 
ple) was  finally  established. 

In  what,  then^  does  this  liberty  of  the  press  pre- 
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eisely  consist  7  Is  it  a  liberty  left  to  every  one  ta 
publish  any  thing  that  comes  into  his  bead  ?  to 
calumniate,  to  blacken,  whomsoever  he  pleases  f 
No ;  the  same  laws  that  protect  the  person  and 
the  property  of  the  individual,  do  also  protect  his 
reputation ;  and  they  decree  against  libels^  when 
really  so,  punishments  of  much  the  same  kind  as 
are  established  in  other  countries.  But,  on  the 
other  hand,  they  do  not  allow,  as  in  other  states^ 
that  a  man  should  be  deemed  guilty  of  a  crime  for 
merely  publishing  something  in  print ;  and  tbey 
appoint  a  punishment  only  against  him  who  has 
printed  things  that  are  in  their  nature  criminal, 
and  who  is  declared  guilty  of  so  doing  by  twelve 
of  his  equals,  appointed  to  determine  upon  his 
case,  with  the  precautions  we  have  before  de-* 
scribed. 

The  liberty  of  the  press,  as  established  in 
England,  consists  therefore  (to  define  it  more  pre- 
cisely) in  this,  that  neither  the  courts  of  justice^ 
nor  any  other  judges  whatever,  are  authorised  to 
take  notice  of  writings  intended  for  the  press,  but 
are  confined  to  those  which  are  actually  printed^ 
and  must^  in  these  cases,  proceed  by  the  trial  by 
jury. 

It  is  even  this  latter  circumstance  which  more 
particularly  constitutes  the  freedom  of  the  press. 
If  the  magistrates,  though  confined  in  their  pro- 
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oeedmgs  to  oases  of  criminal  pubircations,  were 
to  be  the  sole  judges  of  the  criminal  nature  of  the 
things  published,  it  might  easily  happen  that,  witk 
regard  to  a  point  which^  like  this,  so  highly  ex- 
<nte8  the  jealousy  of  the  governing  powers,  they 
would  exert  themselves  with  so  much  spirit  and. 
perseverance^  that  they  might,  at  length,  succeed 
in  completely  striking  off  all  the  heads  of  the  hydra. 

But  whether  the  authority  of  the  judges  be  ex^ 
erted  at  the  motion  of  a  private  individual,  or 
whether  it  be  at  the  instance  of  the  government 
itself,  their  sole  oflSce  is  to  declare  the  punishment 
established  by  the  law  :— it  is  to  the  jury  alone 
that  it  belongs  to  determine  on  the  matter  of  law, 
as  well  as  on  the  matter  of  fact ;  that  is,  to  deter- 
mine, not  only  whether  the  writing  which  is  the 
subject  of  the  charge  has  really  been  composed  by 
the  man  charged  with  having  done  it,  and  whe* 
ther  it  be  really  meant  of  the  person  named  in  the 
indictment, — but  also  whether  its  contents  are 
criminal. 

And  though  the  law  in  England  does  not  allow 
a  man,  prosecuted  for  having  published  a  libel,  to 
offer  to  support  by  evidence  the  truth  of  the  facts 
contained  in  it*  ( a  mode  of  proceeding  which 

'  *  In  actions  for  damages  l>etweeD  individuab,  the  case,  if  I 
nu9iake  not,  is  different,  and  the  defendant  u  allowed  to  pnh- 
dace  evidence  of  the  fitcts  asserted  by  hinu 
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would  be  attended  with  very  roischievons  conse- 
quencesj  and  is  every  where  probibited)9yet9  as  the 
indictment  is  to  express  that  the  facts  are/afre, 
malicious^  tCc^  and  the  jury,  at  the  same  time,  are 
sole  masters  of  their  verdict— that  is,  may  ground  it 
upon  what  considerations  they  please— it  is  very 
probable  that  they  would  acquit  the  accused  party» 
if  the  £ict,  asserted  in  the  writing  before  them, 
were  matter  of  undoubted  truths  and  of  a  general 
evil  tendency.  They^  at  least,  would  certainly 
have  it  in  their  power. 

And  it  is  still  more  likely  that  this  would  be  the 
case,  if  the  conduct  of  the  government  itself  was 
arraigned;  because,  besides  this  conviction  which 
"  we  suppose  in  the  jury,  of  the  certainty  of  the 
facts,  they  would  also  be  influenced  by  their  sense 
of  a  principle  generally  admitted  in  England,  and 
which,  in  a  late  celebrated  cause,  was  strongly  in- 
sisted upon,  viz«  that,  **  though  to  speak  ill  of  in-^ 
dividuals  deserved  reprehension,  yet  the  public  acts 
of  government  ought  to  lie  open  to  public  examina* 
tion,  and  that  it  was  a  service  done  to  the  state  to 
canvass  them  freely."f 

And  indeed  this  extreme  security  with  which 
every  man  in  England  is  enabled  to  communicate 

t  See  Serjeant  Glynn's  speech  for  Woodfall  in  the  prosecu- 
tion against  the  latter,  by  the  attorney-general,  for  publishing 
Junius's  Letter  to  the  King. 

o  O 
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his  sentinents  to  the  public,  and  the  general  eoiw 
cern  which  matters  relative  to  the  government  are 
always  sure  to  create,  have  wonderfully  multiplied 
all  kinds  of  public  papers.  Besides  those  which* 
being  published  at  the  end  of  every  year,  month,  or 
week,  present  to  the  reader  a  recapitulation  of 
every  thing  interesting  that  may  have  been  done  or 
said  during  their  respective  periods,  there  aresevCi- 
ral  others,  which,  making  their  appearance  every 
day,  or  every  other  day,  communicate  to  the  public 
the  several  measures  taken  by  the  government,  as 
well  as  the  different  causes  of  any  importance,  whe- 

• 

ther  civil  or  criminal,  that  occur  in  the  courts  of 
justice,  and  sketches  from  the  speeches  either  of 
the  advocates,  or  the  judges,  concerned  in  the  mar- 
iiagement  and  decision  of  them.  During  the  time 
the  parliament  continues  sitting,  the  votes  or  re«. 
solutions  of  the  house  of  commons  are  daily  pub* 
lished  by  authority;  and  the  most  interesting 
speeches  in  both  houses  are  taken  down  in  shorts 
hand,  and  communicated  to  the  public  in  print. 

Lastly,  the  private  anecdotes  in  the  metropolis 
and  the  country,  concur  also  towards  filling  the 
collection :  and  as  the  several  public  papers  circu- 
late or  are  transcribed  into  others,  in  the  different 
country  towns,  and  even  find  their  way  into  the  vil- 
lages, where  every  man,  down  to  the  labourer, 
peruses  them  with  a  sort  of  eagerness,  every  indir 
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ttduat  thus  becomes  acquainted  with  the  state  of 
the  oatioDt  from  one  entl  to  the  other  -,  and  by 
these  means  the  general  intercourse  is  such,  that 
the  three  kingdoms  seem  as  if  they  were  one  single 
town. 

And  it  id  this  public  notoriety  of  all  things  that 
constitutes  the  supplemental  power,  or  check, 
which  we  have  above  said,  is  so  useful  to  remedy  ^ 
the  unavoidable  insuiTiciency  of  the  laws,  and  keep 
within  their  respective  bounds  all  those  persons 
who  enjoy  any  share  of  public  authority. 

As  they  are  thereby  made  sensible  that  all  their 
actions  are  exposed  to  public  view,  they  dare  not 
venture  upon  those  acts  of  partiality,  those  secret 
connivances  at  the  iniquities  of  particular  persons, 
or  those  vexatious  practices  which  the  man  in 
office  is  but  too  apt  to  be  guilty  of,  when,  exer- 
eising  his  office  at  a  distance  from  the  public  eye, 
and  as  it  were  in  a  corner,  he  is  satisfied,  that 
provided  he  be  cautious,  he  may  dispense  with 
being  just.  Whatever  may  be  the  kind  of  abuse  ia 
which  persons  in  power  may,  in  such  a  state  of 
thing?,  be  tempted  to  indulge  themselves,  they  are 
convinced  that  their  irregularities  will  be  imme- 
diately divulged.  The  juryman,  for  example, 
knows  that  his  verdict— the  judge,  that  his  direc- 
tion to  the  jury — will  presently  be  laid  before  the 
public :  and  there  is  no  man  in  office,  but  who  thus 
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finds  himself  compelIed»  in  almost  every  inatanoer 
to  choose  betweea  his  duty  and  the  surrender  of 
all  his  former  reputation. 

It  will>  I  am  aware^  be  thought  that  I  9peak  ia 
too  high  terms  of  the  effects  produced  by  the  pub- 
lie  newspapers.  I  indeed  confess  that  all  the  pieces 
contained  in  them  are  not  patterns  of  good  reasoa* 
*  ing)  or  of  the  truest  Attic  wit  /  but  on  the  other 
hand»  it  scarcely  ever  happens^  that  a^  subject  in 
which  the  laws,  or  in  general  the.  public  welfare^ 
are  really  concerned^  fails  to  call  forth  some  able 
writer^  who,  under  some  form  or  other,  communis 
cate»to  the  public  his  observations  and  complaints. 
I  shall  add  here»  that,  though  an  upright  man,  la- 
bouring for  a  while  under  a  strong  popular  preju* 
dice,  may^  supported  by  the  consciousness  of  bis 
innocence,  endure  with  patience  the  severest  im« 
putations ;  the  guilty  man,  hearing  nothing  io  the 
peproaches  of  the  public  but  what  he  knows  to  be 
true,  and  already  upbraids  himself  with,  is  very 
far  from  enjoying  any  such  comfort;  and  that, 
when  a  man's  own  conscience  takes  part  against 
him,  the  most  despicable  weapon  is  sufficient  to 
wound  him  to  the  quick.* 

*  I  shall  take  this  occasion  to  observe,  that  the  liberty  of  the 
press  is  so  far  from  being  injurious  to  the  reputation  of  individuals 
(  OS  some  persons  have  complained),  that  it  is,  on  the  contrary,  its 
surest  guard.    When  there  exist  no  means  of  eommuntcation  with 
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EreH  tboie  persons  whose  greatness  seems  most 
to  set  them  abore  the  reach  of  public  censure,  are 
not  those  who  least  feel  its  effects*  They  have  need 
of  the  suffrages  of  that  vulgar  whom  they  affect  to 
despise,  and  who  are,  after  all,  the  dispensers  of 
that  glory  which  is  the  real  object  of  their  ambi* 
tious  cares.  Though  all  have  not  so  much  sincerity 
as  Alexander,  they  have  equal  reason  to  exclaim,  O 
people,  what  toils  do  we  not  undergo,  in  order  to 
gain  your  applause  ! 

I  confess  that  in  a  state  where  the  people  dare 
not  speak  their  sentiments,  but  with  a  view  to 
please  the  ears  of  their  rulers,  it  is  possible  that 
either  the  prince  or  those  to  whom  he  has  trusted 
his  authority,  may  sometimes  mistake  the  nature  of 
the  public  sentiments  i  or  that,  for  want  of  that 
affection  of  which  they  are  denied  all  possible 
marks,  they  may  rest  contented  with  inspiring  ter- 
ror, and  make  themselves  amends  in  beholding  the 
over-awed  multitude  smother  their  complaints. 

the  public,  eveiy  one  is  exposed,  without  defence,  to  the  secret 
shafts  of  malignity  and  envy.  The  man  in  office  loses  his  reputa* 
tion,  the  merchant  his  credit,  the  private  individual  his  character, 
without  so  much  as  knowing  either  who  are  his  enemies,  or  which 
way  thoy  carry  on  their  attacks.  But  when  there  exists  a  free 
press,  an  innocent  man  immediately  brings  the  matter  into  open 
day,  and  crushes  his  adversaries,  at  once,  by  a  public  challenge 
to  lay  before  the  public  the  grounds  of  their  several  imputations. 
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But  when  the  law  gives  a  full  scope  to  the  people 
for  the  expression  of  their  sentimentSi  those  who 
govern  cannot  conceal  from  themselves  the  disa^ 
greeable  truths  which  resound  from  all  sides» 
They  are  obliged  to  put  up  even  with  ridicule ;  and 
the  coarsest  jests  are  not  always  those  which  give 
them  the  least  uneasiness^  Like  the  lion  in  the 
fable^  they  must  bear  the  blows  of  those  enemies 
whom  they  despise  the  most;  and  they  are  at 
length,  stopped  short  in  their  career,  and  com* 
pelled  to  give  up  those  unjust  pursuits  which, 
they  find,  draw  upon  them,  instead  of  that  ad- 
miration which  is  the  proposed  end  and  reward 
of  their  labours,  nothing  but  mortification  and  dis* 
gust. 

In  short,  whoever  considers  what  it  is  that  con- 
stitutes the  nK)ving  principle  of  what  we  call  great 
affairs,  and  the  invincible  sensibility  of  man  to  the 
opinion  of  his  fellow-^creatures,  will  not  hesitate  to 
afifirm,  that  if  it  v^ere  possible  for  the  liberty  of  the 
press  to  exist  in  a  despotic  government,  and  (what 
is  not  less  difficult)  for  it  to  exist  without  changing 
the  constitution,  this  liberty  would  alone  form  a 
counterpoise  to  the  power  of  the  prince.  If,  for 
example,  in  an  empire  of  the  East,  a  place  could 
be  found,  which,  rendered  respectable  by  the 
ancient  religion  of  the  people,  might  insure  safe- 
ty to  those   who  should  bring  thither  their   ob- 
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servatioDs  of  any  kind^  and  from  this  sanctuary 
printed  papers  should  issue,  which,  under  a  cer<- 
tain  seal,  might  be  equally  respected,  and  which^ 
in  their  daily  appearance,  should  examine  and 
freely  discuss  the  conduct  of  the  cadis,  the  pashas^ 
the  vizir,  the  divan,  and  the  sultan  himself — that 
would  immediately  introduce  some  degree  of  Vu^ 
bertv. 


CHAP.  XIIL 

THE   SUBJECT  CONTINUED, 


A 


NOTHER  effect,  and  a  very  considerable  one, 
of  the  liberty  of  the  press,  is,  that  it  enables  the 
people  effectually  to  exert  those  means  which  the 
constitution  has  bestowed  on  them,  of  influencing 
the  motions  of  the  government. 

It  has  been  observed  in  a  former  place,  how  it 
came  to  be  a  matter  of  impossibility  for  any  large 
number  of  men,  when  obliged  to  act  in  a  body,  and 
upon  the  spot,  to  take  any  well-weighed  resolu- 
tion. But  this  inconvenience,  which  is  the  inevita- 
ble consequence  of  their  situation,  does  in  nowise 
argue  a  personal  inferiority  in  them,  with  respect 
to  the  few  who,  from  some  accidental  advantages^ 
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are  enabled  to  inflneoce  their  detennioations*  It  w 
not  fortune^  it  is  natare,  that  has  made  tiie  essential 
differences  between  men ;  and  whatever  appellatioD 
a  small  number  of  persons,  who  speak  without  suf- 
ficient, reflection,  may  affix  to  the  general  body  of 
their  fellow-creatures,  the  whole  difference  between 
the  statesman  and  many  a  man  from  among  what 
they  call  the  dregs  of  the  people,  often  lies  in  the 
rough  outside  of  the.  latter — a  disguise  which  may 
fall  off  on  the  first  opportunity :  and  more  thaa 
once  has  it  happened,  that  from  the  middle  of  a 
multitude,  in  appearance  contemptible,  a  Viriatus 
has  been  suddenly  seen  to  rise,  or  a  Spartacus  to 
burst  forth. 

Time,  and  a  more  favourable  situation,  are  there* 
fore  the  only  things  wanting  to  the  people ;  and  the 
freedom  of  the  press  affords  the  remedy  to  these 
disadvantages.  Through  its  assistance,  every  indi* 
vidual  may,  at  his  leisure  and  in  retirement,  inform 
himself  of  every  thing  that  relates  to  the  questions 
on  which  he  is  to  take  a  resolution.  Through  its 
assistance,  a  whole  nation,  as  it  were,  holds  a 
council  and  deliberates, — slowly  indeed  (  for  a 
nation  cannot  be  informed  like  an  assembly  of 
judges),  but  after  a  regular  manner  and  with 
certainty.  Through  its  assistance  all  matters  of 
fact  are  at  length  made  dear  ;  and,  through  the 
conflict  of  the  different  answers  and  replies,  no- 
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thing  at  last  remams  bat  the  sooad  part  of  the 
argoments.  ^ 

Hence,  though  all  good  men  may  not  think  them- 
selves obliged  to  concur  implicitly  in  the  tumultuary 
resolutions  of  a  people  whom  their  orators  take 
pains  to  agitate,  yet,  on  the  other  hand,  when  this 
same  people,  left  to  itself,  perseveres  in  opinions 
which  have  for  a  long  time  been  discussed  iii  public 
writings,  and  from  which  (it  is  essential  to  add)  all 

*  The  right  of  publicly  discussing  political  subjects  is  alone  a 
great  advantage  to  a  people  who  enjoy  it ;  and  if  the  citizens  of 
Geneva  preserved  their  liberty  better  than  the  people  were  able  to 
do  in  the  other  commonwealths  of  Switzerland,  it  was,  I  think, 
owing  to  the  extensive  right  they  possessed  of  making  public  re- 
monstrances to  their  magistrates.     To  these .  remonstrances  the 
magistrates  (for  instance  the  council  of  twenty-five,  to  which  thoy 
were  usually  made)  were  obliged  to  give  an  answer.  If  this  answer 
did  not  satisfy  the  remonstrating  citizens,  they  took  time,  perhaps 
two  or  dunee  weeks,  to  make  a  reply  to  it,  which  must  also  be  an- 
swered ;  and  the  number  of  citizens  who  went  up  with  each  new 
vemonstranco  increased,  according  as  they  were  thought  to  have 
reason  on  their  side.     Thus,  the  remonstrances  which  were  made 
on  account  of  the  sentence  against  Rousseau,  and  were  delivered  at- 
first  by  only  forty  citizens,  were  afterwards  often  occc^npanicd  by 
about  nine  hundred.     This  circumstance,  together  with  the  cere- 
mony witli  which  those  remonstrances  or  representations  were  de- 
iivcredy  rendered  them  a  great  check  on  the  conduct  of  the  magis- 
trates :  they  were  even  still  mme  useful  to  the  citizens  of  Geneva 
as  preventives  than  us  remedies ;  and  gothing  was  more  likely  to 
deter  the  mogistmtcs  from  taking  a  step  of  any  kind  than  tha 
thought  that  it  might  give  rise  to  a  representation, 

p  p 
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errors  concerning  facts  have  been  removed,  suck 
perseverance  is  certainly  a  very  respectable  deci- 
sion ;  and  then  it  is,  though  only  then,  that  we  may 
with  safety  say, — ^'  the  voice  of  the  people  is  the 
voice  of  God." 

How  therefore  can  the  people  of  England  act, 
when,  having  formed  opinions  which  may  really  be 
called  their  own,  they  think  they  have  just  cause  to 
complain  of  the  administration  ?  It  is,  as  has  been 
said  above,  by  means  of  the  right  they  have  of 
electing  their  representatives^  and  the  same  me- 
thod of  general  intercourse  that  has  informed  them 
with  regard  to  the  objects  of  their  complaints, 
will  likewise  enable  them  to  apply  the  remedy  to 
them. 

Through  this  medium  they  are  acquainted  with 
the  nature  of  the  subjects  that  have  been  deliberated 
upon  in  the  assembly  of  their  representatives; — 
they  are  informed  by  whom  the  different  motions 
were  made, — by  whom  they  were  supported ; — and 
the  manner  in  which  the  suffrages  are  delivered  is 
such,  that  they  always  can  know  the  names  of  those 
who  have  voted  constantly  for  the  advancement  of 
pernicious  measures. 

And  the  people  not  only  know  the  particular 
dispositions  of  every  member  of  the  house  of  com- 
mons, but,  from  the  general  notoriety  of  affairs, 
have  also  a  knowledge  of  the  political  sentiments 
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of  a  great  namber  of  those  whom  their  situation  in 
life  renders  (it  to  fill  a  place  in  that  house.  And 
availing  themselves  of  the  several  vacancies  that 
happen,  and  still  more  of  the  opportunity  of  a  ge- 
neral election,  they  purify,  either  successively  or  at 
once,  the  legislative  assembly  ;  and  thus,  without 
any  commotion  or  danger  to  the  state,  they  elTect 
a  material  reformation  in  tlie  views  of  the  govern- 
ment. 

I  am  aware  that  some  persons  will  doubt  these 
patriotic  and  systematic  views,  which  I  am  here  at- 
tributing to  the  people  of  England,  and  will  object 
to  me  the  disorders  that  sometimes  happen  at 
elections,  fiut  this  reproach,  which,  by  the  way, 
comes  with  little  propriety  from  writers  who  would 
have  the  people  transact  every  thing  in  their  own 
persons, — this  reproach,  1  say,  though  true  to  a 
certain  degree,  is  not,  however,  so  much  so  as  it  is 
thought  by  certain  persons  who  have  taken  only  a 
superficial  survey  of  the  state  of  things. 

Without  doubt,  in  a  constitution  in  which  all 
important  causes  of  uneasiness  are  so  effectualiy 
prevented,  it  is  impossible  bat  that  the  people  will 
have  long  intervals  of  inattention.  Being  then  sud- 
denly called,  from  this  state  of  inactivity,  to  elect 
representatives,  they  have  not  examined  before- 
hand the  merits  of  those  who  solicit  their  votes ; 
and  the  latter  have  not  had,  amidst  the  general 
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tranquillity,  any  opportunity  of  making  themselvds 
known  to  them. 

The  elector,  persuaded,  at  the  same  lime*  that 
the  person  whom  he  will  elect  will  be  equally  io** 
terested  with  himself  in  the  support  of  public  lU 
berty,  does  act  enter  into  laborious  disquisitioos^ 
and  from  which  he  sees  he  may  exempt  hioiself. 
Obliged,  howeFer,  to  give  the  preference  to  sooie* 
body,  he  forms  his  choice  on  motives  which  would 
not  be  excusable,  if  it  were  not  that  some  motives 
are  necessary  to  make  a  choice,  and  that,  at  this 
instant,  he  is  not  influenced  by  any  other ;  and 
indeed  it  must  be  confessed,  that  in  the  ordinary 
course  of  things,  and  with  electors  of  a  certain  rank 
in  life,  that  candidate  who  gives  the  best  entertain** 
xnent  has  a  great  chance  to  get  the  better  of  his 
competitors. 

But  if  the  measures  of  government,  and  the  re- 
ception of  tliese  measures  in  parliament,  by  means 
of  a  too  complying  house  of  commons,  should  ever 
be  such  as  to  spread  a  serious  alarm  among  the 
people,  the  same  causes  which  have  concurred  to 
establish  public  Jiberty,'would,  no  doubt,  operate 
again,  and  likewise  concur  in  its  support.  A  gene- 
ral combination  would  then  be  formed,  both  of 
those  members  of  parliament  who  have  remained 
true  to  the  public  cause,  and  of  persons  of  every 
i)rUcr  among  the  people.     Public  meetings,  in  sucli 
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circamstances,  would  be  appointed;  general  sub- 
scriptions would  be  entered  into,  to  support  the 
expenses,  whatever  they  might  be,  of  such  a  neces- 
sary  opposition ;  and  all  private  and  unworthy  pur* 
poses  being  suppressed  by  the  sense  of  the  national 
danger,  the  choice  of  the  electors  would  then  be 
wholly  determined  by  the  consideration  of  the 
public  spirit  of  the  candidates,  and  the  tokens 
given  by  them  of  such  spirit. 

Thus  were  those  parliaments  formed,  which  sup- 
pressed arbitrary  taxes  and  imprisonments.  Thus 
was  it,  that,  under  Charles  the  Second,  the  people, 
when  recovered  from  that  enthusiasm  of  affection 
with  which  cliey  received  a  king  so  long  persecuted, 
at  last  returned  to  him  no  parliaments  but  such  as 
were  composed  of  a  majority  of  men  attached  to 
public  liberty.  Thus  it  was»  that,  persevering  in  a 
conduct  which  the  circumstances  of  the  times  ren* 
dered  necessary,  the  people  baffled  the  arts  of  the 
government  -,  and  Charles  dissolved  three  succes- 
sive parliaments,  without  any  other  effect  than  that 
of  having  those  same  men  re-chosen,  and  set  again 
in  opposition  to  him,  of  whom  he  hoped  he  had  rid 
himself  for  ever. 

Nor  was  James  the  Second  happier  in  his  at- 
tempts than  Charles  had  been.  This  prince  soon 
experienced  that  his  parliament  was  actuated  by 
the  same  spirit  as  those  which  had  opposed  the  de« 


f 


294  THE    CONSTITDTION 

signs  of  his  late  brother ;  and  having  suffered  him* 
self  to  be  led  into  measures  of  violence,  instead  of 
being  better  taught  by  the  discovery  he  made  of 
the  real  sentiments  of  the  people,  his  reign  was 
terminated  by  that  catastrophe  with  which  every 
one  is  acquainted. 

Indeed,  if  we  combine  the  right  enjoyed  by  the 
people  of  England,  of  electing  their  representatives, 
with  the  whole  of  the  English  government,  we  shall 
become  continually  more  and  more  sensible  of  the 
excellent  effects  that  may  result  from  that  right. 
All  men  in  the  state  are,  as  has  been  before  ob- 
served, really  interested  in  the  support  of  public 
liberty.  Nothing  but  temporary  motives,  and  such 
as  are  quite  peculiar  to  themselves,  can  induce  the 
members  of  any  house  of  commons  to  connive  at 
measures  destructive  of  this  liberty.  The  people, 
therefore,  under  such  circumstances,  need  only 
change  these  members,  in  order  effectually  to  re^ 
form  the  conduct  of  that  house  s  and  it  may  fairly 
be  pronounced  before-hand,  that  a  house  of  com- 
mons, composed  of  a  new  set  of  persons,  will,  from 
this  bare  circumstance,  be  in  the  interests  of  the 
people. 

Hence,  though  the  complaints  of  the  people  do 
not  always  meet  with  a  speedy  and  immediate  re- 
dress (a  celerity  which  would  be  the  symptom  of  a 
fatal  unsteadiness  in  the  constitution,  and  would 
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sooner  or  later  bring  on  its  ruin);  yet,  when  we 
attentively  consider  the  nature  and  the  resources 
of  this  constitution,  we  shall  not  think  it  too  bold 
an  assertion  to  say,  that  it  is  impossible  but  that 
complaints  in  which  the  people  persevere  ( that  is, 
well-grounded  complaints)  will  sooner  or  later  be 
redressed. 


CHAP.  XIV. 


RIGHT   OF    RESISTANCE. 


StT  all  those  privileges  of  the  people,  considered 
in  themselves,  are  but  feeble  defences  against  the 
leal  strength  of  those  who  govern.  All  those  pro- 
visions, all  those  reciprocal  rights  necessarily  sup- 
pose that  things  remain  in  their  legal  and  settled 
course:  what  would  then  be  the  resource  of  the 
people,  if  ever  the  prince,  suddenly  freeing  himself 
from  all  restraint,  and  throwing  himself  as  it  were 
out  of  the  constitution,  should  no  longer  respect 
either  the  person  or  the  property  of  the  subject, 
and  either  should  make  no  account  of  his  conven- 
tions with  the  parliament,  or  attempt  to  force  it 
implicitly  to  submit  to  his  will  ? — It  would  be 
resistance. 
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Without  entering  here  into  the  discnssion^  cff  s: 
doctrine  which  would  lead  .us  to  inquire  into  lh» 
first  principtes  of  civil  gavernment,  consequenllj' 
engage  us  in  a  long  disquisition,  and  with  regard 
to  which,  besides,  persons  free  from  prejadicesr 
agree  pretty  much  in  their  opinions,  I  shall  onljr 
observe  here  (and  it  will  be  sufficient  for  my  par- 
pose),  that  the  question  has  been  decided  in  favour 
of  this  doctrine  by  the  laws  of  England,  and  that 
resistance  is  looked  upon  by  them  as  the  ultimate 
and  lawful  resource  against  the  violences  of 
power. 

It  was  resistance  that  gave  birth  to  the  Great 
Charter,  that  lasting  foundation  of  English  liberty, 
and  the  excesses  of  a  power  established  by  force 
were  also  restrained  by  force.*  It  has  been  by 
the  same  aieaos  that,  at  different,  times,  the  peopto 
have  procured  the  confirmation  of  the  same  char- 
ter. Lastly,  it  has  also  been  the  resistance  to  a 
king  who  made  no  account  of  his  own  engage^ 

*  Lord  Lyttleton  ssys,  extremely  weH/in  his  Persian  Letters, 
'^  If  the  privileges  of  the  people  o£  England  be  conceBsions  fimn 
the  crown,  is  not  the  power  of  the  crown  itself  a  concession  from 
the  people  ?  "  It  might  be  said  with  equal  truth;  and  somewhat 
more  in  point  to  the  subject  of  this  chapter, — If  the  privileges  of 
the  people  be  an  encroachment  on  the  power  of  kings,  the  power 
itself  of  kings  was  at  first  an  encroachment  (  no  matter  whether 
effected  by  surprise)  on  the  natural  liberty  of  the  people. 
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ments,  that  has,  in  the  issue,  placed  on  the  thfone 
the  family  which  is  now  ia  possession  of  it. 

T^is  is  not  all  >  this  resource,  which  till  then  had 
only  been  an  act  of  force  opposed  to  other  acts  of 
force,  was,  at  that  aera,  expressly  recognized  by 
the  law  itself.  The  lords  and  commons,  solemnly 
assembled,  declared,  that  ^'  king  James  the  Second 
having  endeavoured  to  subvert  the  constitution  of 
the  kingdom,  by  breaking  the  original  contract  be- 
tween king  and  people,  and  having  violated  the 
fundamental  laws,  and  withdrawn  himself,  had  ab-« 
dicated  the  government ;  and  that  the  throne  was 
thereby  vacant/'* 

And  lest  those  principles,  to  which  the  revolution 
thus  gave  a  sanction,  should,  in  process  of  time, 
become  mere  arcana  of  state^  exclusively  appro- 
priated, and  only  known  to  a  certain  class  of  sub- 
jects; the  same  act  we  have  just  mentioned  ex- 
pressly insured  to  individuals  the  right  of  publicly 
preferring  complaints  against  the  abuses  of  govern- 
ment, and,  moreover,  of  being  provided  with  arms 
for  their  own  defence.  Judge  Blackstone  expresses 
himself  in  the  following  terms,  in  his  Commentaries 
on  the  Laws  of  England  : 

'^  To  vindicate  these  rights,  when  actually  vio- 

*  The  Bill  of  Rights  has  since  given  a  new  sanction  to  aUthest 
prmciples. 
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lated  or  attacked,  the  subjects  of  England  are  en- 
titled, in  the  first  place,  to  the  regular  administra* 
tion  and  free  course  of  justice  in  the  courts  of  law  ; 
next,  to  the  right  of  petitioning  the  king  and  par« 
liament  for  redress  of  grievances;  and,  lastly,  to 
the  right  of  having  and  using  arms  for  self-preser^ 
vation  and  defence/' 

Lastly,  this  right  of  opposing  violence,  in  what« 
ever  shape,  and  from  whatever  quarter  it  may  come, 
is  so  generally  acknowledged,  that  the  courts  ot 
law  have  sometimes  grounded  their  judgements 
upon  it.  I  shall  relate  on  this  head  a  fact  which  is 
somewhat  remarkable. 

A  constable,  being  out  of  his  precinct,  arrested 
a  woman  whose  name  was  Anne  Dekins ;  one 
Tooly  took  her  part,  and,  in  the  heat  df  the  fray, 
killed  the  assistant  of  the  constable. 

Being  prosecuted  for  murder,  he  alleged,  in  bis 
defence,  that  the  illegality  of  the  imprisonment  was 
a  sufficient  provocation  to  make  the  homicide  rar^ 
cusable,  and  entitle  him  to  the  benefit  of  clergy. 
The  jury,  having  settled  the  matter  of  fact,  left  the 
crimtJialiiy  of  it  to  be  decided  by  the  judge,  by  re- 
turning a  special  verdict.  The  cause  was  adjourn- 
ed to  the  King's  Bench,  and  thence  again  to  Ser«. 
jeants'  Inn,  for  the  opinion  of  the  twelve  judges. 
Here  follows  the  opinion  delivered  by  chief  justice 
Holt,,  in  giving  judgment : 
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'*  If  one  be  imprisoned  upon  an  unlawful  autho- 
rity, it  is  a  sufTicient  provocation  to  all  people^  out 
of  compassion,  much  more  so  when  it  is  done  un- 
der colour  of  justice  ;  and  when  the  liberty  of  the 
subject  is  invaded,  it  is  a  provocation  to  all  the 
subjects  of  England.  A  man  ought  to  be  concern- 
ed for  Magna  Charta  and  the  laws  ^  and  if  any  one 
against  law  imprison  a  man,  he  is  an  offender 
against  Magna  Charta.^'  After  some  debate,  oc- 
casioned chiefly  by  Tooly's  appearing  not  to  have 
known  that  the  constable  was  out  of  his  precinct, 
seven  of  the  judges  were  of  opinion  that  the  pri- 
soner was  guilty  of  manslaughter,  and  he  was  ad* 
niitted  to  the  benefit  of  clergy.^ 

But  it  is  .with  respect  to  this  right  of  an  ultimate 
resistance,  that  the  advantage  of  a  free  press  ap- 
pears in  a  most  conspicuous  light.  As  the  most 
important  rights  of  the  people,  without  the  prospect 
of  a  resistance  which  overawes^  those  who  should 
attempt  to  violate  them,  are  little  more  than  mere 
shadows, — so  this  right  of  resisting^  itself,  is  but 
vain,  when  there  exist  no  means  of  effecting  a  ge- 
nerai  union  between  the  difierent  parts  of  the 
people. 

Private  individuals,  unknown  to  each  other,  are 

*  Sec  Reports  of  Cases  argued,  debated,  and  adjudged,  itf 
Btuico  Regifiep,  in  the  time  of  Quocn  Anne. 
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forced  to  bear  in  silence  injuries  in  which  they  do 
not  see  other  people  take  a  concern.  Left  to  their 
own  individual  strength^  they  tremble  before  the 
formidable  and  ever-ready  power  of  those  who  go- 
vern :  and  as  the  latter  well  know  (  and  are  even 
apt  to  overrate)  the  advantages  of  their  own  situ* 
ation,  they  think  that  they  may  venture  upon  anj 
thing. 

But  when  they  see  that  all  their  actions  are  ex- 
posed to  public  view'-that,  in  consequence  of  the 
celerity  with  which  all  things  become  commnni- 
cated,  the  whole  nation  forms  as  it  were,  one  con- 
tinued irritable  body,  no  part  of  which  can  be 
touched  without  exciting  an  universal  tremor — 
they  become  sensible  that  the  cause  of  each  indi- 
vidual is  really  the  cause  of  all,  and  that  to  attack 
the  lowest  among  the  people  is  to  attack  the  whole 
people. 

Here  also  we  must  remark  the  error  of  those 
who,  as  they  make  the  liberty  of  the  people  con* 
sist  in  their  power,  so  make  their  power  consist  in 
their  action. 

When  the  people  are  often  called  to  act  in  their 
own  persons,  it  is  impossible  for  them  to  acquire 
any  exact  knowledge  of  the  state  of  things.  The 
event  of  one  day  eflfaces  the  notions  which  they 
had  begun  to  adopt  on  the  preceding  day  ;  and 
amidst  the  continual  change  of  things,  no  settled 
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principle,  and,  above  all,  no  plans  of  union,  have 
time  to  be  established  among  them.  You  wish  to 
have  the  people  love  and  defend  their  laws  and  li- 
berty ;  leave  them,  therefore,  the  necessary  time  to 
knov/  what  laws  and  liberty  are,  and  to  agree  in 
their  opinion  concerning  them  ;  you  wish  an  uni- 
on, a  coalitioTiy  which  cannot  be  obtained  but  by  a 
slow  and  peaceable  process;  forbear,  therefore, 
continually  to  shake  the  vessel. 
'  Nay,  farther,  it  is  a  contradiction,  that  the  peo- 
ple should  acf.,  and  at  the  same  time  retain  any 
real  power.  Have  they,  for  instance,  been  forced 
by  the  weight  of  public  oppression  to  throw  off  the 
restraints  of  the  law,  from  which  they  no  longer  re- 
ceived protection  ? — they  presently  find  themselves 
suddenly  become  subject  to  the  command  ofa  few 
leaders,  who  are  the  more  absolute  in  proportion 
as  the  nature  of  their  power  is  less  clearly  ascer- 
tained :  nay,  perhaps,  they  must  even  submit  to  the 
toils  of  war,  and  to  military  discipline. 

If  it  be  in  the  common  and  legal  course  of  things 
that  the  people  are  called  to  move,  each  individual 
is  obliged,  for  the  success  of  the  measures  in  which 
he  is  then  made  to  take  a  concern,  to  join  himself 
to  some  party  ;  nor  can  this  party  be  without  a 
head.  The  citizens  thus  grow  divided  among 
themselves,  and  contract  the  pernicious  habit  of 
submitting  to  leaders.    They  are^  at  length,  n« 
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more  than  the  <:lients  of  a  certaio  number  of  pa- 
trons ;  and  the  latter  soon  becoming  able  to  com- 
mand the  arms  of  the  citizens  in  the  same  manner 
as  they  at  first  governed  their  votes^  make  little 
account  of  a  people,  with  one  part  of  which  they 
.know  how  to  curb  the  other. 

But  when  the  moving  springs  of  government  are 
placed  entirely  out  of  the  body  of  the  people^  their 
action  is  thereby  disengaged  from  all  that  could 
render  it  complicated,  or  hide  it  from  the  eye.  As 
the  people  thenceforward  consider  things  specula* 
lively,  and  are,  if  I  may  be  allowed  the  expression, 
only  spectators  of  the  game,  they  acquire  just  no« 
tions  of  things  -,  and  as  these  notions,  amidst  the 
genera]  quiet,  gain  ground  and  spread  themselves 
far  and  wide,  they  at  length  entertain,  on  the  sub- 
ject of  their  liberty,  but  one  opinion. 

Forming  thus,  as  it  were,  one  body,  the  people, 
at  every  instant,  have  it  in  their  power  to  strike 
the  decisive  blow^  which  is  to  level  every  thing. 
Like  those  mechanical  powers,  the  greatest  efficien- 
cy of  which  exists  at  the  instant  which  precedes 
their  entering  into  action,  it  has  an  immense  force, 
just  because  it  does  not  yet  exert  any  ;  and  in  this 
state  of  stillness,  but  of  attention,  consists  its  true 
7?io7n€ntu7n, 

With  regard  to  those  who  (  whether  from  per- 
.sonal  privileges,  or  by  virtue  of  a  commission  from 
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the  people)  are  intrusted  with  the  active  part  of 
government,  as  they,  in  the  mean  while,  see  them- 
selves exposed  to  public  viewi  and  observed  as 
from  a  distance .  by  men  free  from  the  spirit  of 
party,  and  who  place  in  them  but  a  conditional 
trust,  they  are  afraid  of  exciting  a  commotion, 
which,  though  it  might  not  prove  the  destruction 
of  all  power,  yet  would  surely  and  immediately  be 
the  destruction  of  their  own.  And  if  we  might 
suppose  that,  through  an  extraordinary  conjunc- 
tion of  circumstances,  they  should  resolve  among 
themselves  upon  the  sacrifice  of  those  laws  on 
which  public  liberty  is  founded,  they  would  no 
sooner  lift  up  their  eyes  towards  that  extensive  as- 
sembly, which  views  them  with  a  watchful  atten- 
tion, than  they  would  find  their  public  virtue  return 
upon  them,  and  would  make  haste  to  resume  that 
plan  of  conduct,  out  of  the  limits  of  which  they 
can  expect  nothing  but  ruin  and  perdition. 

In  short,  as  the  body  of  the  people  cannot  act 
without  either  subjecting  themselves  to  some  pow- 
er, or  effecting  a  general  destruction,  the  only 
share  they  can  have  in  a  government,  with  advan- 
tage to  themselves,  is  not  to  interfere,  but  to  in- 
fluence— to  be  able  to  act,  and  not  to  act. 

The  power  of  the  people  is  not  when  they  strike, 
but  when  they  keep  in  awe :  it  is  when  they  can 
overthrow  every  thing  that  they  never  need  to 
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move;  and  Manlius  included  all  in  four  words, 
when  he  said  to  the  people  of  Rome. — OstcndUc 
hellunij  pacem  habebitis. 


*  i» 


CHAP.  XV. 

^EOOFS  DRAWN  FROM  FACTS,  OF  THE  TRUTH  OF  THE  PRINCf] 
LAID  DOWN  IN  THE  PRESENT  WORK. — 1.  THE  PECULIAR  MAX- 
KER  IN  WHICH  REVOLUTIONS  HAVE  ALWAYS  BEEN  CONCLUDED 
IN  ENGLAND. 


It  may  not  be  sufficient  to  have  proved  by  argu- 
ments the  advantages  of  the  English  constitution  ; 
it  will  perhaps  be  asked,  whether  the  effects  cor- 
respond to  the  theory  ?  To  this  question  (  which, 
I  confess,  is  extremely  proper)  my  answer  is  rea-* 
dy :  it  is  the  same  which  was  once  made,  I  believe, 
by  a  Lacedasmonian-^Cbm^  and  see. 

If  we  peruse  the  English  history,  we  shall  be 
particularly  .struck  with  one  circumstance  to  be 
observed  in  it,  and  which  distinguishes  most  ad- 
vantageously the  English  government  from  all 
other  free  governments;  I  mean  the  manner  ia 
which  revolutions  and  public  commotions  have  al- 
ways been  terminated  in  England. 

If  we  read  with  some  attention  the  history  of 
other  free  states,  we  shall  see  that  the  public  dis- 
sensions that  have  taken  place  in  them  have  con- 
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stantly  been  terminated  by  settlements  in  which 
the  interests  only  ofa/ai;  were  really  provided  for, 
while  tl>e  grievances  ofthemaTiy  were  hardly,  if  at 
all,  attended  to.  In  England  the  very  reverse  has 
happen%d  ;  and  we  find  revolutions  always  to  have 
been  terminated  by  extensive  and  accurate  provi- 
sions for  securing  the  general  liberty. 

The  histories  of  the  ancient  Grecian  common-* 
wealths,  and,  above  all,  of  the  Roman  republic,  of 
which  more  complete  accounts  have  been  left  us, 
aiford  striking  proof  of  the  former  part  of  this  ob-* 
servation.  * 

What  was,  for  instance,  the  consequence  of  that 
great  revolution  by  .which  the  kings  were  driven 
from  Rome,  and  in  which  the  senate  and  patricians 
acted  as  the  advisers  and  leaders  of  the  people  ? 
The  consequence  was,  as  we  And  in  Dionystns  of 
Halicarnassus  and  Livy,  that  the  senators  imme- 
diately assumed  all  those  powers  lately  so  much 
complained  of  by  themselves,  which  the  kings  had 
exercised.  The  execution  of  their  future  decrees 
were  intrusted  to  two  magistrates,  taken  from 
their  own  body,  and  entirely  dependent  on  them, 
whom  thev  called  consuls^  and  who  were  made  to 
bear  about  them  all  the  ensigns  of  power  which  had 
formerly  attended  the  kings.  Only,  care  was  taken 
that  the  axes  and  Jasces,  the  symbols  of  the  power 

of  life  and  death  over  the  citizens^  whichxhe  senate 
R  r 
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now  claimed  to  itself^  should  not  be  carried  before 
both  consuls  at  once,  but  only  before  one  at  a  time, 
for  fear,  says  hivy,  of  doubling  the  terror  of  the 
people.* 

Nor  was  this  all :  the  senators  drew  over  to  ibetr 
party  those  men  who  had  tlie  most  interest  at  that 
time  among  the  people,  and  admitted  them  as  meia- 
bers  into  their  own  body ;  f  which,  indeed,  was  a 
precaution  they  could  not  prudently  avoid  taking. 
But  the  interests  of  the  great  men  in  the  republic 
being  thus  provided  for,  the  revolution  ended. 
The  new  senators,  as  well  as  the  old,  took  care  not 
to  lessen,  by  making  provisions  fur  the  liberty  of 
the  people,  a  power  which  was  now  become  their 
own.  Nay,  they  presently  stretched  this  power  be- 
yond its  former  tone ;  and  the  punishmeuts  which 
the  consul  inflicted,  in  a  military  manner,  on  a 
number  of  those  who  still  adhered  to  tlie  former 
mode  of  govermeut,  and  even  upon  his  own  chil- 
dren, taught  the  people  what  they  had  to  expect  for 
the  future,  if  they  presumed  to  oppose  the  power 

*  '"  Omnia  jura  (  regum  ),  omnia  insignia,  primi  consules  te- 
nuoro :  id  modo  cautum  est,  ne,  si  ambo  fasces  liaberent,  dunli- 
i;atus  terror  videretur." — Tit,  Liv,  lib,  11.  §  1. 

t  These  new  senators  were  called  conscripti;  hence  the  name 
ofpaff-eif  conscripti,  afterwards  indiscriminately  given  to  the  whole 
senate. — Tit.  Liv.  ibid. 
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of  those  whom  they  bad  thus  unwarily  made  their 
masters. 

Among  the  oppressive  laws  or  usages  which  the 
senate,  after  the  expulsion  of  the  kings,  had  per- 
mitted to  continue,  what  were  most  complained  of 
by  the  people,  were  those  by  which  such  citizens 
as  could  not  pay  their  debts,  with  the  interest 
(  which  at  Rome  was  enormous),  at  the  appointed 
time,  became  slaves  to  their  creditors,  and  were 
delivered  over  to  them,  bound  with  cords  :  hence 
the  word  next\  by  which  slaves  of  that  kind  were 
denominated.  The  cruelties  exercised  by  creditors 
on  those  unfortunate  men,  whom  the  private  cala- 
mities, caused  by  the  frequent  wars  in  which 
Rome  was  engaged,  rendered  very  numerous,  at 
last  roused  the  body  of  the  people :  they  aban- 
doned both  the  city  and  their  inhuman  fellow- 
citizens,  and  retreated  to  the  other  side  of  the 
river  Anio. 

But  this  second  revolution,  like  the  former,  only 
procured  the  advancement  of  particular  persons.  A 
new  oflTice  was  created,  called  the  tribuneship. 
Those  whom  the  people  had  placed  at  their  head 
when  they  left  the  city,  were  raised  to  it.  Their 
duty,  it  was  agreed,  was,  for  the  future,  to  protect 
the  citizens ;  and  they  were  invested  with  a  certain 
number  of  prerogatives  for  that  purpose.  This  in- 
stitution, it  must   however  be  confessed,   would 


\ 
I 


»■■ 


\.    '.■^' 


SOS  THE    C0N8TITIJTI0N 

have  in  the  issue,  proved  very  beneficial  to  the 
people,  at  least  for  a  long  course  of  time,  if  certaia 
precautions  had  been  taken  with  respect  to  it,  which 
would  have  much  lessened  the  future  personal  ina* 
portance  of  the  new  tribunes:  ^'  but  these  precau* 
tions  the  latter  did  not  think  proper  to  suggest; 
and  in  regard  to  those  abuses  themselves,  which  had 
at  first  given  rise  to  the  complaints  of  the  people, 
no  farther  mention  was  made  of  them.f 

As  the  senate  and  patricians,  in  the  early  ages  of 
the  commonwealths  kept  themselves  closely  unitedp 
the  tribunes,  for  all  their  personal  privileges,  were 
Qot  able,  during  the  first  times  after  their  creatioo, 
to  gain  an  admittance  either  to  the  consulship,  or 
into  the  seuate,  and  thereby  to  separate  their  con* 
Oition  any  farther  from  that  of  the  people.  This 
situation  of  theirs,  in  whjch  it  was  to  be  wished 
they  might  always  have  been  kept,  produced  at 
first  excellent  effects,  and  caused  their  conduct  to 
answer,  in  a  great  measure,  the  expectation  of  the 
people.    The  tribunes  complained  loudly  of  the 

*  Their  number,  whicli  was  only  ton,  oujjht  to  have  been  much 
jl^cater  ;  and  they  never  ought  to  have  aoc(»pted  the  power  left  to 
each  of  them,  of  stopping,  by  his  single  opposition,  the  proceed- 
ing"?  of  all  the  rest. 

• 

t  Many  other  seditions  were  afterwords  raised  upon  the  s&Bi« 
account. 


V.4 


OP    CNOLAND.  309 

exorbitancy  of  the  powers  possessed  by  the  senate 
and  consuls  -,  and  here  we  must  observe  that  the 
power  exercised  by  the  latter  over  the  lives  of  the 
citizens^  had  never  been  yet  subjected  (which  will 
probably  surprise  the  reader  )  to  any  known  laws^ 
though  sixty  years  had  already  elapsed  since  the 
expulsion  of  the  kings.  The  tribunes,  therefore, 
insisted  that  laws  should  be  made  in  that  respect^ 
which  the  consuls  should  thenceforward  be  bound 
to  follow,  and  that  they  should  no  longer  be  left, 
in  the  exercise  of  their  power  over  the  lives  of  the 
citizens,  to  their  own  caprice  and  wantonness.^C^ 

Equitable  as  these  demands  were,  the  senate  and 
patriciuns  opposed  them  with  great  warmth,  and, 
either  by  naming  dictators,  or  calling  in  the  assist* 
ance  of  the  priests,  or  other  means,  they  defeated, 
for  nine  years  together,  all  the  endeavours  of  the 
tribunes.  However,  as  the  latter  were  at  that  time 
in  earnest,  the  senate  was  at  length  obliged  to  com- 
ply ;  and  the  Lex  Terentilla  was  passed,  by  which 
it  was  enacted  that  a  general  code  of  laws  should 
be  made. 

These  beginnings  seemed  to  promise  great  suc- 
cess to  the  cause  of  the  people.  But  unfortunately, 
for  them,  the  senate  found  means  to  have  it  agreed, 

*  "  Quod  populus  in-  so  jus  dedcrit,  co  consulom  usuruin  :  noa 
ipsos  lihidineni  ac  licentiam  suom  ])ro  lege habituros." — Tit.  Lir 
Ub.  iii.  §  9. 


.*  ..  ■^. 
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that  the  office  oftribune  should  be  set  aside  during^ 
the  whole  time  that  the  code  should  be  framing. 
They 9  moreover,  obtained  that  the  ten  men,  called 
decemvirs,  to  whom  the  charge  of  composing  this 
code  was  to  be  given,  should  be  taken  froai  the 
body  of  the  patricians.  The  same  causes,  there- 
fore, produced  again  the  same  effects  ;  and  the 
power  of  the  senate  and  consul  was  left  in  the  new 
code,  or  laws  of  the  Twelve  Tables,  as  uudefined  as 
before*  As  to  the  laws  above  mentioned,  concern- 
ing debtors,  which  never  had  ceased  to  be  bitterly 
complained  of  by  the  people,  and  in  regard  to 
which  some  satisfaction  ought,  in  common  jastice* 
to  have  been  given  them,  they  were  confirmed^ 
and  a  new  terror  added  to  them  from  the  manner 
in  which  they  were  expressed. 

The  true  motive  of  the  senate,  when  they  thus 
trusted  the  framing  of  the  new  laws  to  a  new  kind 
of  magistrates,  called  decemvirs,  was,  that,  by  sus* 
pending  the  ancient  office  of  consul,  they  might 
have  a  fair  pretence  for  suspending  also  the  office 
oftribune,  and  thereby  rid  themselves  of  the  peo- 
ple, during  the  time  that  the  important  business  of 
framing  the  code  should  be  carried  on  :  they  even^ 
in  order  the  better  to  secure  that  point,  placed  the 
whole  power  of  the  republic  in  the  hands  of  those 
new  magistrates.  But  the  senate  and  patricians 
experienced  then,  in  their  turn,  the  danger  of  in- 
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trusting  men  with  an  uncontrolled  authority.  As 
tiiey  themselves  had  formerly  betrayed  the  trust 
which  the  people  had  placed  in  them,  so  did  the 
decemvirs,  on  this  occasion,  likewise  deceive  them. 
They  retained,  by  their  own  private  authority,  the 
unlimited  power  that  had  been  conferred  on  them, 
and  at  last  exercised  it  on  the  patricians  as  well  as 
the  plebeians.  Both  parties,  therefore,  united 
against  them,  and  the  decemvirs  were  expelled  from 
the  city. 

The  former  dignities  of  the  republic  were  re- 
stored, and  with  them  the  office  of  tribune.  Those 
from  among  the  people  who  had  been  most  instru- 
mental in  destroying  the' power  of  the  decemvirs, 
were,  as  it  was  natural,  raised  to  the  tribuneship ; 
and  they  entered  upon  their  offices  with  a  prodi- 
gious degree  of  popularity.  The  senate  and  the 
patricians  were,  at  tfie  same  time,  sunk  extremely 
low  in  consequence  of  the  long  tyranny  which  had 
just  expired;  and  those  two  circumstances  united, 
afforded  the  tribunes  but  too  easy  an  opportunity 
of  making  the  present  revolution  end  as  the  former 
ones  had  done,  and  converting  it  to  the  advance- 
ment of  their  own  power.  They  got  new  personal 
privileges  to  be  added  to  those  which  they  already 
possessed ;  and  moreover  procured  a  law  to  be 
enacted,  by  which  it  was  ordained,  that  the  reso- 
lutions taken  by  the  comitia  tributa  (an  assembly 
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in  which  the  tribunes  were  admitted  to  propose 
new  laws)  sliould  be  binding  upon  the  whole  com- 
Rionwealth; — by  which  they  at  once  raised  ta 
themselves  an  imperium  in  imperioy  and  acquired^ 
as  Livy  expresses  it,  a  most  active  weapon.^ 

From  that  time  great  commotions  arose  in  the 
republic,  whicb>  like  all  those  before  them,  ended 
in  promoting  the  power  of  a  few.  Proposals  for 
easing  the  people  of  their  debts,  for  dividing  with 
some  equality  amongst  the  citizens,  the  lands 
which  were  taken  from  the  enemv,  and  for  lower- 
ing  the  rate  of  the  interest  of  money,  were  fre- 
quently made  by  the  tribunes.  And  indeed  all 
these  were  excellent  regulations  to  propose  ;  but, 
unfortunately  for  the  people,  the  proposals  of  them 
were  only  pretences  used  by  the  tribunes  for  pro- 
moting schemes  of  a  fatal,  though  somewhat  re- 
mote, tendency  to  public  liberty.  Their  real  aims 
were  at  the  consulship,  the  prsetorship,  the  priest- 
hood, and  other  offices  of  executive  power,  which 
they  were  intended  to  control,  and  not  to  share. 
To  these  views  they  constantly  made  the  cause  of 
the  people  subservient.  I  shall  relate,  among  other 
instances;^  the  manner  in  which  they  procured  to 
themselves  an  admittance  to  the  office  of  consul. 

Having,  during  several  years,  seized  tvery  op- 

*  Accninum  telum. 
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portunitjT  of  making  speeches  to  the  people  on 
that  subject,  and  even  excited  seditions  in  order 
to  overcome  the  opposition  of  the  senate,  they  at 
last  availed  themselves  of  the  circumstance  of  an 
interregnum  (  a  time,  during  which  there  happen* 
ed  to  be  no  other  magistrates  in  the  republic  beside 
themselves),  and  proposed  to  the  tribes,  whom 
they  had  assembled,  to  enact  the  three  following 
laws : — the  first,  for  settling  the  rate  of  interest  of 
money ;  the  second,  for  ordaining  that  no  citizen 
should  be  possessed  of  more  than  five  hundred 
acres  of  land  ^  and  the  third,  for  providing  that  one 
of  the  two  consuls  should  be  taken  from  the  body 
of  the  plebeians.  But  on  this  occasion,  it  evident- 
ly appeared,  says  Livy,  which  of  the  laws  in  agita- 
tion were  most  agreeable  to  the  people,  and  which 
to  those  who  proposed  them ;  for  the  tribes  accept* 
ed  the  laws  concerning  the  interest  of  money,  and 
the  lands ;  but  as  to  that  concerning  the  plebeian 
consulship,  they  rejected  it ;  and  both  the  former 
articles  would  from  that  moment  have  been  settled, 
if  the  tribunes  had  not  declared,  that  the  tribes 
were  called  upon  either  to  accept,  or  reject,  all 
their  three  proposals  at  once.*  Great  commotions 

*  ''  Ab  tribunis,  velut  per  interregnum,  concilio  plebis  habito^ 
apparuit  quae  ex  promulgatis  plebi,  quae  latoribus,  gratioraeas^t; 
uam  de  foenore  atque  agro  rogationos  jubebanty  de  plebeio  cousulap 
S  s 
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ensued  thereupon,  for  a  whole  jrear ;  but  at 
the  tribunes,  by  their  perseverance  ia  insistiiig 
that  the  tribes  should  vote  on  their  three  n^m^ 
tions  jointly,  obtained  their  ends,,  and  oTercame 
both  the  opposition  of  the  senate  and  the  reii 
tance  of  the  people. 

In  the  same  manner  did  the  tribunes  get 
selves  made  capable  of  filling  all  other  placea  of 
executive  power  and  public  trust,  in  the  republw^ 
But  when  all  their  views  of  that  kind  were  ziccMBh 
plished,  the  republic  did  not  for  all  this  enjoy  more 
quiet,  nor  was  the  interest  of  the  people  better  at* 
tended  to,  than  before.  New  struggles  then  «roae 
for  actual  admission  to  those  places— for  procoring 
them  to  relatives  or  friends — for  governmeats  of 
provinces,  and  commands  of  armies.  A  few  tri* 
bunes,  indeed,  did  at  times  apply  themselves  seri-* 
ously,  out  of  real  virtue  and  love  of  their  duty^  to 
remedy  the  grievances  of  the  people  ;  but  their 
fellow-tribunes,  as  we  may  see  in  history,  and  the 
whole  body  of  those  men  upon  whom  the  people 
had,  at  different  times,  bestowed  consulshipe, 
aedileships,  censorships,  and  other  dignities  with* 
ont  number,  united  together  with  the  utmost  vehc^> 


tuantiquabaat  (wUipda  siabanf) ;  etperfiMstsutraqpie  res  ossein  ni 
tnbuniseiDOOiiuasiinul  eonsolere  plebem  diziasent'' — IXT.  L^. 
lih.  n.  §  39. 
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neoce  against  them ;  and  the  real  patriots,  sach  as 
Tiberius  Gracchus,  Caius  Gracchus,  and  FuWius, 
constantly  perished  in  the  attempt. 

I  have  been  somewhat  explicit  on  the  effects 
produced  by  the  different  revolutions  that  happen* 
ed  in  the  Roman  republic,  because  its  history  is 
much  known  to  us,  and  we  have,  either  in  Diony- 
sius  of  Halicarnassus  or  in  Livy,  considerable  mo- 
numents  of  the  more  ancient  part  of  it.  But  the 
history  of  the  Grecian  commonwealths  would  also 
have  supplied  us  with  a  number  of  facts  to  the 
same  purpose.  That  revolution,  for  instance,  by 
which  the  Pisistratidos  were  driven  out  of  Athens 
—-that  by  which  the  four  hundred,  and  afterwards 
the  thirty,  were  established — as  well  as  that  by 
which  the  latter  were  in  their  turn  expelled — all 
ended  in  securing  the  power  of  a  few.  The  repub- 
lic of  Syracuse,  that  of  Corcyra,  of  which  Thucy-* 
dides  has  left  us  a  pretty  full  account,  and  that  of 
Florence,  of  which  Machiavel  has  written  the  his- 
tory, also  present  to  us  a  series  of  public  commo* 
tions  ended  by  treaties,  in  which,  as  in  the  Roman 
republic,  the  grievances  of  the  people,  though  ever 
so  loudly  complained  of  in  the  beginning l>y  those 
who  acted  as  their  defenders,  were,  in  the  issue,  most 
carelessly  attended  to,  or  even  totally  disregarded.* 

*   The  revolutions  which  formerly  happened  in  France  all 
ended  like  those  above-mentioned.      A  similar  remark  may 
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But,  if  we  turn  our  eyes  towards  the  Eagliah 
history,  scenes  of  a  quite  different  kind  will  oflfer 
to  our  view ;  and  we  shall  find^  on  the  coiitrarj, 
that  revolutions  in  England  have  always  been  ter- 
minated by  making  such  provisions,  and  only  8ucli» 
as  all  orders  of  the  people  were  really  and  indif* 
criminately  to  enjoy. 

Most  extraordinary  facts,  these  1  and  whicbg 
from  all  the  other  circumstances  that  accompanied 
them,  we  see,  all  along,  to  have  been  owing  to  tfae 
impossibility  (  a  point  that  has  been  so  macb'  in- 
sisted upon  in  former  chapters )  in  which  those 
who  possessed  the  confidence  of  the  people,  were, 
of  transferring  to  themselves  any  branch  of  the 
executive  authority,  and  thus  separating  their  own 
condition  from  that  of  the  rest  of  the  people. 

Without  mentioning  the  compacts  which  were 
made  with  the  first  kings  of  the  Norman  line,  let 
us  only  cast  our  eyes  on  Magna  Charta,  which  is 
still  the  foundation  of  English  liberty.  A  number 
of  circumstances,  which  have  been  described  in 
the  former  part  of  this  work,  concurred  at  that 
time  to  strengtiien  .the  regal  power  to  such  a  de- 
gree that  no  men  in  the  state  could  entertain  a 
hope  of  succeeding  in  any  other  design  than  that 
of  setting  bounds  to  it.    How  great  was  the  union 

bo  pxtcTidcd  to  the  history  of  Spain,  Denmark,  Sweden,  Scot- 
land,  &c. 
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^hich  thence  arose  among  all  orders  of  the  people  ! 
— what  extent,  what  caution,  do  we  see  in  the  pro* 
▼isions  made  by  the  Great  Charter  I  All  the  ob- 
jects for  which  men  naturally  wish  to  live  in  a  state 
of  society  were  settled  in  its  various  articles.  The 
Judicial  authority  was  regulated.  The  person  and 
property  of  the  individual  were  secured.  The  safe- 
ty of  the  merchant  and  stranger  was  provided  for. 
The  higher  class  of  citizens  gave  up  a  number  of 
oppressive  privileges  which  they  had  long  accus- 
tomed themselves  to  look  upon  as  their  undoubted 
rights.^  Nay,  the  implements  of  tillage  of  the 
bondman,  or  slave,  were  also  secured  to  him  :  and 
for  the  first  time,  perhaps,  in  the  annals  of  the  world, 
a  civil  war  was  termin;rted  by  making  stipulations 
in  favour  of  those  unfortunate  men  to  whom  the 
avarice  and  lust  of  dominion,  inherent  inhuman 
nature,  continued,  over  the  greatest  part  of  the 
earth,  to  deny  the  common  rights  of  mankind. 

Under  Henry  III.  great  disturbances  arose  5  and 
they  were  all  terminated  by  solemn  confirmations 
given  to  the  Great  Charter.  Under  Edward  I.  Ed- 
ward 11.  Edward  III.  and  Richard  II.  those  who 
were  intrusted  with  the  care  of  the  interests  of  the 

*  All  possessors  of  lands  took  the  engagement  to  establish  in 
behalf  of  their  tenants  and  vassals  (  erga  suos  )  the  same  liberties 
which  they  demanded  from  the  king. 
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people  lost  no  opportunity  that  offered,  of  strengtib-t 
«ning  still  farther  that  foundation  of  public  liberty 
---»of  taking  all  such  precautions  )as  might  render 
the  Great  Charter  still  more  effectual  in  the  event. 
They  had  not  ceased  to  be  convinced  that  their 
cause  was  the  same  with  that  of  all  the  rest  of  the 
people. 

Henry  of  Lancaster  having  laid  claim  to  the 
crown,  the  commons  received  the  law  from  the 
victorious  party.  They  settled  the  crown  upon 
Henry,  by  the  name  of  Henry  the  Fourth  ;  and 
added,  to  the  act  of  settlement,  provisions  which 
the  reader  may  see  in  the  second  volume  of  the 
Parliamentary  History  of  England.  Struck  with 
the  wisdom  of  the  conditions  demanded  by  the 
commons,  the  authors  of  the  book  just  mentioned 
observe  (  perhaps  with  some  simplicity  )  that  the 
commons  of  England  '^  were  no  fools  at  that  time." 
They  ought  rather  to  have  said-^The  commons  of 
England  were  happy  enough  to  form  among  them- 
selves an  assembly  in  which  every  one  could  pro- 
pose what  matters  he  pleased,  and  freely  discuss 
them  ;  they  had  no  possibility  left  of  converting 
either  these  advantages,  or  in  general  the  confi- 
dence  which  the  people  had  placed  in  them,  to  any 
private  views  of  their  own  :  they,  therefore,  with* 
out  loss  of  time,  endeavoured  to  stipulate  useful* 
conditions  with  that  power  by  which  they  savir 
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cbemselves  at  every  instant  exposed  to  be  dis- 
solved and  dispersed,  and  applied  their  industry 
to  insure  the  safety  of  the  whole  people,  as  it 
was  the  only  means  they  had  of  procuring  their 
own. 

In  the  long  contentions  which  took  place  be- 
tween the  bouses  of  York  and  Lancaster,  the  com* 
mons  remained  spectators  of  disorders  which  in* 
those  times  it  was  not  in  their  power  to  prevent ; 
they  successi?ely  acknowledged  the  title  of  the 
victorious  parties:  but  whether  under  Edward  the 
Fourth,  under  Richard  the  Third,  or  Henry  the 
Seventh,  by  whom  those  quarrels  were  terminated^ 
they  continually  availed  themselves  of  the  impor- 
tance of  the  services  which  they  were  able  to  per- 
form to  the  new-established  sovereign,  for  obtain* 
ing  effectual  conditions  in  favour  of  the  whole 
body  of  the  people. 

At  the  accession  of  James  the  First,  which,  as 
it  placed  a  new  family  on  the  throne  of  England, 
may  be  considered  as  a  kind  of  revolution,  no  de- 
mands were  made  by  the  men  who  were  at  the 
head  of  the  nation,  but  in  favour  of  general  li- 
berty. 

After  the  accession  of  Charles  the  First,  discon- 
tents of  a  very  serious  nature  began  to  take  place ; 
and  they  were  terminated,  in  the  first  instance,  by 
the  act  called  the  Petition  of  Right,  which  is  still 
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looked  upon  as  a  most  precise  and  accurate  deli- 
neatioQ  of  the  rights  of  the  people.  ^ 

At  the  restoration  of  Charles  the  Second,  the 
constitution  being  re-established  upon  its  former 
principles,  the  former  consequences  produced  by 
it  began  again  to  take  place ;  and  we  see  at  that 
sera,  and  indeed  during  the  whole  course  of  that 
reign,  a  continued  series  of  precautions  taken  for 
securing  the  general  liberty. 

Lastly,  the  great  event  which  took  place  in  the 
year  1689>  affords  a  striking  confirmation  of  the 
truth  of  the  observation  made  in  this  chapter.  At 
this  sera  the  political  wonder  again  appeared— ^f 
a  revolution  terminated  by  a  series  of  public  acts, 
in  which  no  interests  but  those  of  the  people  at 
large  were  considered  and  provided  for  -,  no  clause^. . 
even  the  most  indirect,  was  inserted,  either  to  grai- 
tify  the  present  ambition,  or  favour  the  futnra 
views,  of  those  who  were  personally  concerned  in 

*  The  disorders  wliich  took  place  in  the  latter  part  of  the  reigB 
of  that  prince  seem  indeed  to  contain  a  complete  contradiction  tor 
the  assertion  which  is  the  subject  of  the  present  chf4>ter ;  butthej,. 
at  the  same  time,  are  a  no  less  convincing  confirmation  of  the  trotll 
of  the  principles  laid  down  in  the  course  of  this  whole  work.  The 
above-mentioned  disorders  took  rise  from  that  day  in  which  Cliariei 
the  First  gave  up  the  power  of  dissolving  his  parliament — ^that  is. 
from  the  day  in  which  the  members  of  that  assembly  acquired  an 
independent,  personal,  permanent  authority,  which  they  soon  be- 
gan to  turn  against  the  people  who  had  raised  them  to  it 
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briDging  those  acts  to  a  conclusion.  Indeed,  if 
any  thing  is  capable  of  conveying  to  us  an  adequate 
idea  of  the  soundness,  as  well  as<the  peculiarity,  of 
the  principles  on  which  the  English  governnient  is 
founded,  it  is  the  attentive  perusal  of  the  system 
of  public  compacts  to  which  the  revolution  of  the 
year  1689  gave  rise — of  the  Bill  of  Rights  with  all 
its  different  clauses,  and  of  the  several  acts,  which, 
till  the  accession  of  the  house  of  Hanover,  were 
made  in  order  to  strengthen  it. 


CHAP.  XVI. 

SECOND  DIFFERENCE. — THE  MANNER  AFTER  WHICH  THE  LAWS 
FOR  THE  LIBERTY  OF  THE  SUBJECT  ARE  EXECUTED  IN  ENG« 
LAND. 


The  second  difference  I  mean  to  speak  of  between 
the  English  government  and  that  of  other  free 
states,  concerns  the  important  object  of  the  exe- 
cution of  the  laws.  On  this  article,  also,  we  shall 
find  the  advantage  to  lie  on  the  side  of  the  English 
government  -,  and,  if  we  make  a  comparison  be* 
tween  the  history  of  those  states,  and  that  of  Eng- 
land, it  will  lead  us  to  the  following  observation ; 
viz.  that  though  in  other  free  states  the  laws  con- 
cerning the  liberty  of  the  citizens  were  imperfect^ 

T   t 


322  THE    OONSTITCTfON 

yet  the  execution  of  them  was  still  more  defective. 
In  England,  on  the  contrary,  not  only  the  laws  for 
the  security  of  the  subject  are  very  extensive  in 
*  their  provisions,  but  the  manner  in  which  they  are 
executed  carries  these  advantages  still  farther;  and 
English  subjects  enjoy  no  less  liberty  from  the  spi-^ 
rit  both  of  jnstice  and  mildness,  by  which  all 
branches  of  the  government  are  inflnenced,  than 
from  the  accuracy  of  the  laws  themselves. 

The  Roman  commonwealth  will  here  again  sop-' 
ply  us  with  examples  to  prove  the  former  part  of 
the  above  assertion.  When  I  said,  in  the  foregoing^ 
chapter,  that,  in  times  of  public  commotion^  no 
provisions  were  made  for  the  body  of  the  people,  I 
ineavit  no  provisions  that  were  likely  to  prove  effec- 
tual in  the  event*  When  the  people  were  roused 
to  a  certain  degree,  or  when  their  concurrence  was 
necessary  to  carry  into  effect  certain  resolutions^ 
or  measures,  that  were  particularly  interesting  to 
the  men  in  power,  the  latter  could  not,  with  any 
prudence,  openly  profess  a  contempt  for  the  poli* 
tical  wishes  of  the  people  ;  and  some  declarations 
expressed  in  general  words,  in  favour  of  public  li- 
berty, were  indeed  added  to  the  laws  that  were 
enacted  on  those  occasions.  But  these  declarations^ 
and  the  principles  which  they  tended  to  establish^ 
were  afterwards  even  openly  disregarded  in  prac* 
tice. 
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Thus^  when  the  people  were  made  to  vote,  about 
a  year  after  the  expulsion  of  the  kings,  that  the 
regal  government  never  should  be  again  establish- 
ed in  Rome,  and  that  those  who  should  endeavour 
to  restore  it  should  be  devoted  to  the  gods,  an  ar- 
ticle was  added,  which,  in  general  terms,  confirm- 
ed to  the  citizens  the  right  they  had  before  eifjoyed 
under  the  kings,  of  appealing  to  the  people  from 
the  s*entences  of  death  passed  upon  them.  No  pun- 
ishment (which  will  surprise  the  reader)  was  de- 
creed against  those  who  should  violate  this  law  ; 
and  indeed  the  consuls,  as  we  may  see  in  Diony- 
sius  of  Halicarnassus  and  Livy,  concerned  them- 
selves but  little  about  the  appeals  of  the  citizens; 
and,  in  the  more  than  military  exercise  of  their 
functions,  continued  to  sport  with  rights  which 
they  ought  to  have  respected,  however  imperfectly 
and  loosely  they  had  been  secured. 

An  article,  to  the  same  purport  with  the  above, 
was  afterwards  also  added  to  the  laws  of  the  Twelve 
Tables  ;  but  the  decemvirs,  to  whom  the  execu- 
tion of  those  laws  was  at  first  committed,  behaved 
exactly  in  the  same  manner,  and  even  worse  than 
the  consuls  had  done  before  them  :  and  after  they 
were  expelled,^  the  magistrates  who  succeeded 

*  At  the  time  of  the  expulsion  of  ilie  decemvirs,  a  law  was  also 
enacted,  that  no  magistrate  should  be  created  from  whom  no  ap- 
peal could  be  made  to  the  people  {magtsirafus  sifie  provocations 


324  THE    CONSTITUTION 

them  appear  to  have  been  as  little  tender  of  the 
lives  of  the  citizens.  I  shall,  out  of  many  instan- 
ces^ select  one  which  will  show  upon  what  slight 
grounds  the  citizens  were  exposed  to  have  their 
lives  taken  away.  Spurius  Maelius  being  accused 
of  endeavouring  to  make  himself  king,  was  suoi- 
moned  by  the  master  of  the  horse  to  appear  before 
the  dictator,  in  order  to  clear  himself  of  this  soaie- 
what  extraordinary  imputation.  Spurius  took  re- 
fuge among  the  crowd ;  the  master  of  the  horse 
pursued  him^  and  killed  him  on  the  spot*  The 
people  having  thereupon  expressed  a  great  indig- 
nation, the  dictator  had  them  called  to  his  tribunal, 

« 

and  declared  that  Spurius  had  been  lawfully  put  to 
death,  even  though  he  might  be  innocent  of  the 
crime  laid  to  his  charge,  for  having  refused  to  ap- 
pear before  the  dictator,  when  desired  to  do  so  by 
the  master  of  the  horse.'/? 

About  one  hundred  and  forty  years  after  the 
times  we  mention,  the  law  concerning  the  appeal 

— Tii.  Liv.  lib.  iii.  §  5C}.)  ;  by  which  the  people  expressly  meant 
to  abolish  the  ilictatorahi])  :  but  this  law  was  not  better  observed 
than  the  former  ones  had  been. 

*  Tiimultuontem  deinde  multitudinoni,  incerta  existimationa 
fact],  ad  concionem  vocari  jussit,  et  **  MaEslium  jure  caesuni,"  pro- 
nuntiavit,  '*  etiamsi  regni  cruuine  insons  fuorit,  qui,  vocatus  a  lua* 
gistro  equitum,  od  dictatorem  non  vcnisset. " — T//.  Jav.  lib.  iv. 
4  15. 
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to  the  people  was  enacted  for  the  third  time.  But 
we  do  not  see  that  it  was  better  observed  in  the 
sequel  than  it  had  been  before :  we  find  it  frequent- 
ly violated^  after  that  period^  by  the  different  ma* 
gistrates  of  the  republic ;  and  the  senate  itself^ 
notwithstanding  this  same  law,  at  times  made  for- 
midable examples  of  the  citizens.  Of  this  we  have 
an  instance  in  the  three  hundred  soldiers  who  had 
pillaged  the  town  of  Rhegium.  The  senate  of  its 
own  authority  ordered  theoi  all  to  be  put  to  death. 
In  vain  did  the  tribune  Flaccus  remonstrate  against 
so  severe  an  exertion  of  [public  justice  on  Roman 
citizens ;  tiie  senate,  ss^yz  Valerius  Maximus^  ne- 
vertheless persisted  in  i:s  resolution.^ 

AH  these  lav/s  for  securing  the  lives  of  the  citi- 
zens had  hitherto  been  enacted  without  any  men- 
tion of  a  punishment  against  those  who  should 
violate  them.  At  last  the  celebrated  Lex  Porcia 
was  passed,  which  subjected  to  banishment  those 

*  Vol.  Max.  book  ii.  ch.  7.  Tliis  author  does  not  mention 
tho  precise  number  of  those  who  were  put  to  death  on  this  occa- 
sion :  he  only  says  that  they  were  executed  fifty  at  a  time,  on 
different  surcessive  days :  but  other  authors  make  the  number  of 
thorn  amount  to  four  thousand.  livy  speaks  of  a  whole  legion — 
"  Legio  Campana,  quae  Rhegium  occupaverat,  obsessa,  deditiona 
facta,  securi  pcrcussa  est." — Tit.  Liv,  lib.  xv.  Epit, — I  have  hero 
followed  Polybius,  who  says  that  only  three  hundred  were  taken 
and  broiigVit  to  Rome. 
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who  should  cause  a  Koman  citizen  to  be  scourged 
and  put  to  death.  From  a  number  of  instances 
posterior  to  this  lav,  it  appears  that  it  was  not 
better  obserired  Iban  those  before  it  had  been : 
Caius  OracchuSj  therefore,  caused  the  Lex  Sempra* 
nia  to  be  enacted,  by  which  a  new  ssftictioa  was 
given  to  it.  But  this  second  law  did  not  secure  his 
own  life,  and  that  of  his  friends,  better  than  the 
Lex  Porcia  had  dotie  that  of  his  brother,  and  those 
who  had  supported  him ;  indeed  all  the  events  which 
took  place  about  those  times,  rendered  it  manifest 
that  the  evil  was  such  as  was  beyond  the  power  of 
any  laws  to  cure.  I  shall  here  mention  a  feet 
which  affords  a  reiparkable  instance  of  the  wanton- 
ness with  which  the  Roman  magistrates  had  accus- 
tomed themselves  to  take  away  the  lives  of  the 
citizens.  A  citizen,  named  Memmius,  having  put 
up  for  the  consulship,  and  publicly  canvassing  for 
the  same,  in  opposition  to  a  man  whom  the  tpbune 
Saturninus  supported,  the  latter  caused  him  to  be 
apprehended,  and  made  him  expire  under  blows 
in  the  public  forum.  The  tribune  even  carried  his 
insolence  so  far  (as  Cicero  informs  us)  as  to  give 
Co  this  act  of  cruelty,  transacted  in  the  presence  of 
the  whole  people  assembled,  the  oujtward  form  of 
a  lawful  act  of  public  justice.^^^ 

*  The  fatal  forms  of  words  (  cruciatus  cannina  )  used  by  the 
Roman  magistrates  when  they  ordered  a  man  to  be  put  to  death. 
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Now  were  the  Roman  magistrates  satisfied  mth 
committing  acts  of  injustice  in  their  political  ca- 
pacity, and  for  the  support  of  the  power  of  that 
body  of  which  they  made  a  part.  Avarice  and 
private  rapine  were  at  last  added  to  political  am- 
bition. The  provinces  were  first  oppressed  and 
plundered.  The  calamity,  in  process  of  time,  reach* 
ed  Italy  itself,  and  the  centre  of  the  republic  ;  till 
at  last  the  Lex  Calpurnia  dc  repetundis  was  enact- 
ed to  put  a  stop  to  it.  By  this  law  an  action  was 
given  to  the  citizens  and  allies  for  the  recovery  of 
the  money  extorted  from  them  by  the  magistrates, 
or  men  in  power;  and  Lex  Junia  afterwards  added 
the  penalty  of  banishment  to  the  obligation  of 
making  restitution. 

But  here  another  kind  of  disorder  arose.  The 
judges  proved  as  corrupt  as  the  magistrates  had 
been  oppressive.     They  equally  betrayed,  in  their 

resounded,  (says  Tully  in  his  speech  for  Rabirius)  in  the  assembly 
of  the  people,  in  which  the  censors  had  forbidden  the  common  exe- 
cutioner even  to  appear,  '*  I  lictor,  colliga  raanus-  Caput  obnubito. 
Arbori  infeUci  suspendito."  Meramius  being  a  considerable  citi- 
zen, as  we  may  conclude  from  his  canvassing  with  success  for  the 
consulship,  all  the  great  men  in  the  republic  took  the  aXoim  at  tho 
atrocious  action  of  the  tribune :  the  senate,  the  next  day.  Issued 
out  its  solemn  mandate,  or  form  of  words,  to  the  consuls,  to  provide 
that  the  republic  should  receive  no  detrunent ;  and  the  tribune  was 
killed  hi  a  pitched  battle  that  was  fought  at  the  foot  of  tha 
Capitol. 
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own  province^  the  cause  of  the  republic  with 
they  had  been  intrusted  ;  and  rather  chose  to  sharo 
in  the  plunder  of  the  consuls^  the  praetors^  and  the 
proconsuls,  than  put  the  laws  in  force    against 

them. 

New  expedients  Wei's  therefore  resorted  to,  in 
order  to  remedy  this  new  evil.  Laws  were  made 
forjudging  and  punishing  the  judges  themselyes^ 
and^  above  ally  continual  changes  were  made  in  the 
manner  of  composing  their  assemblies.  But  the 
malady  lay  too  deep  for  common  legal  provisions 
to  remedy.  The  guilty  judges  employed  the  same 
resources^  in  order  to  avoid  conviction,  as  the  guilty 
magistrates  had  done  ;  and  those  continual  chan- 
ges, at  which  we  are  amazed,  that  were  made  la 
the  constitution  of  the  judiciary  bodies^  ^  instead 

*  The  judges  (  over  the  assembly  of  whom  the  pnetor  usually 
presided)  were  taken  from  the  body  of  the  senate,  till  some  yean 
after  the  last  Punic  war;  when  the  Lex  Sempronia,  proposed  by 
Caius  S.  Gracchus,  enacted  that  they  should  in  future  be  taken 
from  the  equestrian  order.  The  consul  CaBpio  procured  afterwords 
a  law  to  be  enacts,  by  which  the  judges  were  to  be  taken  from 
both  ordoiv,  equally.  The  Lex  Servifia  soon  after  put  the  eques- 
trian order  again  in  possession  of  the  judgments;  and,  after  some 
yearst,  the  Lex  Lin'a  restored  them  entirely  to  the  senate.  Tha 
Lex  Plautia  enacted  afterwards,  that  Uie  judges  should  be  taken 
from  the  three  ordera — the  senatorial),  equestrian,  and  plebeian. 
The  Lex  Cornelia,  framed  by  the  dictator  Sylla,  enacted  again 
that  Uic  judges  should  be  entirely  taken  from  the  body  of  the  senate. 
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of  obviating  the  corruption  of  the  judges,  only 
transferred  to  other  men  the  profit  arising  from 
becoming  guilty  of  it*  It  became  a  general  com- 
plaint, so  early  as  the  times  of  the  Gracchi,  that  no 
man,  who  had  money  to  give,  could  be  brought  to 
punishment.^  Cicero  says,  that,  in  his  time,  the 
same  opinion  was  universally  received  ;f  and  bis 
speeches  are  full  of  his  lamentations  on  what  he 
calls  the  levity  and  the  infamy  of  the  public  Judg- 
ments. 

Nor  was  the  impunity  of  corrupt  judges  the  only 
evil  under  which  the  republic  laboured.  Commo^ 
tions  of  the  whole  empire  at  last  took  place.  The 
horrid  vexations,  and  afterwards  the  acquittal,  of 
Aquillius,  proconsul  of  Syria,  and  of  some  others 
who  had  been  guilty  of  the  same  crimes,  drove  the 
provinces  of  Asia  to  desperation:  and  then  it  was 
that  the  terrible  war  of  Mithridates  arose,  which 
was  ushered  in  by  the  death  of  eighty  thousand 
Romans,  massacred  m  one  day,  in  various  cities  of 
Asia.j; 

Tlic  Lex  Aufelia  ordered  anew,  that  thoy  should  l)0  taken  from 
the  tJiroe  ordeis.  PonijK'y  made  aftorwaid^s  a  cliange  in  their  num- 
ber (wliich  he  fixed  at  seventy -five),  and  in  the  manner  of  o  tot- 
ing them :  and  lastly,  Csesar  restored  tlic  judgments  to  the  order 
4»r  the  senate. 

*  App.  de  Bell,  Civ.  t  Act.  in  Vcrr.  I.  ^  1. 

X  Appian. 

u  u 
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The  laws  and  public  judgments  not  only  diM 
(ailed  of  the  end  for  which  they  had  been  establisb^ 
ed :  they  even  became,  at  length,  new  meann  af 
oppression  added  to  those  which  already  existed* 
Citizens  possessed  of  wealth,  persons  obnoxioas  to 
particular  bodies,  or  the  few  magistrates  who  at- 
tempted to  stem  the  torrent  of  the  general  corrop* 
tion,  were  accused  and  condemned  ;  while  Piso,  <rf 
whom  Cicero,  in  his  speech  against  him,'  relates 
facts  which  make  the  reader  shudder  with  horror^ 
and  Verres,  who  had  been  guilty  of  enormities  of 
the  same  kind,  escaped  unpunished. 

Hence  a  war  arose,  still  more  formidable  than 
the  former,,  and  the  dangers  of  which  we  wonder 
that  Rome  was  able  to  surmount.  The  greatest 
part  of  the  Italians  revolted  at  once,  exasperated 
by  the  tyranny  of  the  public  judgments  ;  and  we 
find  in  Cicero,  who  informs  us  of  the  cause  of  this 
revolt,  which  was  called  the  Social  IVar,  a  very  ex- 
pressive account  both  of  the  unfortunate  coaditioa 
of  the  republic,  and  of  the  perversion  that  had  been 
made  of  the  methods  taken  to  remedy  it.  '^  A 
hundred  and  ten  years  have  not  yet  elapsed,'*  says 
he,  "  since  the  law  for  the  recovery  of  money  ex* 
torted  by  magistrates  was  first  propounded  by  the 
tribune  Calpurnius  Piso.  A  number  of  other  laws 
to  the  same  effect,  continually  more  and  more  se- 
vere, have  followed :  but  so  many  persons  have 
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been  accused,  so  many  condemned,  so  formidable 
a  war  has  been  excited  iu  Italy  by  the  terror  of  the 
public  judgments,  and,  when  the  laws  and  judg« 
ments  have  been  suspended,  such  an  oppression 
and  plunder  of  our  allies  have  prevailed,  that  we 
may  truly  say,  it  is  not  by  our  own  strength,  but 
by  the  weakness  of  others^  that  we  continue  to 
exist."* 

I  have  entered  into  these  particulars  with  regard 
to  the  Roman  commonwealth,  because  the  facts  on 
which  they  are  grounded  are  remarkable  of  them- 
selves, and  yet  no  just  conclusion  can  be  drawn 
from  them,  unless  a  series  of  them  were  presented 
to  the  reader.  Nor  are  we  to  account  for  these 
facts  by  the  luxury  which  prevailed  in  the  latter 
ages  of  the  republic,  by  the  corruption  of  the  man* 
ners  of  the  citizens,  their  degeneracy  from  their 
ancient  principles,  and  such  loose  general  phrases, 
which  may  perhaps  be  useful  to  express  the  man- 
ner itself  in  which  the  evil  became  manifested,  but 
by  no  means  set  forth  the  causes  of  it. 

The  above  disorders  arose  from  the  very  nature 
of  the  government  of  the  republic — of  a  govern- 
ment in  which  the  executive  and  supreme  power 
being  made  to  centre  in  the  body  of  those  in  whom 
the  people  had  once  placed  their  confidence,  there 

«  See  Cic.  de  0£  lib.  ii.  §  75. 
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remained  no  other  effectual  power  in  the  state 
that  might  render  it  necessary  for  them  to  keep 
within  the  bounds  of  justice  and  decency.  And  in 
the  mean  time>  as  the  people  who  were  intended  aa 
a  check  over  that  body^  continually  gave  a  share 
in  this  executive  authority  to  those  whom  they  in- 
trusted with  the  care  of  their  interests/  they  in- 
creased the  evils  they  complained  of,  as  it  were,  at 
every  attempt  they  made  to  remedy  them  ;  and 
instead  of  raising  up  opponents  to  those  who  were 
become  the  enemies  of  their  liberty,  as  it  was  their 
intention  to  do,  they  continually  supplied  them 
with  new  associates. 

From  this  situation  of  affairs,  flowed,  as  an  nn^ 
avoidable  consequence,  that  continual  desertion  of 
the  cause  of  the  people,  which,  even  in  times  of 
revolutions,  when  the  passions  of  the  people  them- 
selves were  roused,  and  they  were  in  a  great  degree 
united,  manifested  itself  in  so  remarkable  a  man- 
ner. We  may  trace  the  symptoms  of  the  great 
political  defect  here  mentioned,  in  the  earliest  ages 
of  the  commonwealth,  as  well  as  in  the  last  stage 
of  its  duration.  In  Rome,  while  small  and  poor^ 
it  rendered  vain  whatever  rights  or  power  the  peo- 
ple possessed,  and  blasted  all  their  endeavours  to 
defend  their  liberty,  in  the  same  manner  as,  in  the 
more  splendid  ages  of  the  commonwealth,  it  ren- 
dered the  most  salutary  regulations  utterly  fruit- 
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less^  and  even  instrumental  to  the  ambition  and 
avarice  of  a  few.  The  prodigious  fortune  of  the 
republic,  in  short»  did  not  create  the  disorder  :  it 
only  gave  full  scope  to  it. 

But  if  we  turn  our  view  towards  the  historv  of 
the  Eaglish  nation,  we  shall  see  how,  from  a  go* 
verument  in  which  the  above  defects  did  not  exist, 
different  consequences  have  followed  ; — how  cor- 
dially all  ranks  of  men  have  always  united  together, 
to  lay  under  proper  restraints  this  executive  pow- 
er, which  they  kuew  could  never  be  their  own.  In 
times  of  public  revolutions,  the  greatest  care,  as 
we  have  before  observed,  was  taken  to  asQertain 
the  limits  of  that  power ;  and  after  peace  had  been 
restored  to  the  state,  those  who  remained  at  the 
head  of  the  nation  continued  to  manifest  an  un- 
wearied jealousy  in  maintaining  those  advantages 
which  the  united  eflforts  of  all  had  obtained. 

Thus  it  was  made  one  of  the  articles  of  Magna 
Charta,  that  the  executive  power  should  not  touch 
the  person  of  the  subject,  but  in  consequence  of  a 
judgment  passed  upon  him  by  his  peers;  and  so 
great  was  afterwards  the  general  union  in  main- 
taining this  law,  that  the  trial  by  jury — that  admi- 
rable mode  of  proceeding,  which  so  effectually  se- 
cures the  subject  against  all  the  attempts  of  power, 
even  (which  seemed  so  difficult  to  obtain)  against 
such  as  might  be  made  under  the  sanction  of  the 
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judicial  aathority—- hath  been  preserved  to  tliit 
day.  It  has  even  been  preserved  io  all  its  original 
purity,  though  the  same  has  been  successively  siif« 
fered  to  decay,  and  then  to  be  lost,  in  the  other 
countries  of  Europe,  where  it  had  been  formerly 
koown«  Nay,  though  this  privilege  of  being  tried 
by  one's  peers  was  at  first  a  privilege  of  conquerw 
ors  and  masters,  exclusively  appropriated  to  those 
parts  of  nations  which  had  originally  invaded  eed 
reduced  the  rest  by  arms,  it  has  in  England  been 
successively  extended  to  every  order  of  the  peo« 
pie. 

And  not  only  the  person,  but  also  the  property 
of  the  individual,  has  been  secured  against  all  arbi* 
trary  attempts  from  the  executive  power ;  and  the 
latter  has  been  successively  restrained  from  toach* 
ing  any  part  of  the  property  of  the  subject,  eveo 
under  pretence  of  the  necessities  of  the  state,  any 
otherwise  than  by  the  free  grant  of  the  represent 
tatives  of  the  people.  Nay,  so  true  and  persevering 
has  been  the  zeal  of  tliese  representatives,  in  as* 
sorting  on  that  account  the  interests  of  the  nation, 
from  which  they  could  not  separate  their  own,  that 
this  privilege  of  taxing  themselves,  which  was  in 
the  beginning  grounded  on  a  most  precarious  te« 
nure,  and  only  a  mode  of  governing  adopted  by 
the  sovereign  for  the  sake  of  his  own  convenience, 
has  become,  in  time,  a  settled  right  of  the  people. 
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which  the  sovereign  has  found  it  necesMry  solemn* 
\y  and  repeatedly  to  acknowledge. 

Nay  more,  the  representatives  of  the  people  have 
applied  this  right  of  taxation  to  a  still  nobler  us^ 
than  the  mere  preservation  of  property :  they  have 
in  process  of  time  succeeded  in  converting  it  into 
a  regular  and  constitutional  mean  of  influenciftj^ 
the  motions  of  the  executive  power.  By  means  of 
this  right,  they  have  gained  the  advantage  of  being 
constantly  called  to  concur  in  the  measures  of  the 
sovereign,— of  h<iving  the  greatest  attention  shown 
by  him  to  their  requests,  as  well  as  the  highest  re- 
gard paid  to  any  engagements  that  he  enters  into 
with  them.  Thus  has  it  become  at  last  the  pecu<^ 
liar  happiness  of  English  subjects^  to  whatever 
other  people,  either  ancient  or  modem,  we  com^ 
pare  them,  to  enjoy  a  share  in  the  government  of 
their  country,  by  electing  representatives,  who^  by 
reason  of  the  peculiar  circumstances  in  which  they 
are  placed,  and  of  the  extensive  rights  they  pos- 
sess, are  both  willing  faithfully  to  serve  those  who 
have  appointed  them,  and  ab/e  to  do  so. 

And,  indeed,  the  commons  have  not  rested  satis- 
fied  with  establishing,  once  for  all,  the  provisions 
for  the  liberty  of  the  people  which  have  been  just 
mentioned ;  they  have  afterwards  made  the  pre- 
servation of  them  the  first  object  of  their  care,# 

*  The  first  operation  of  the  commons,  at  the  beginning  of  ^ 
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and  taken  every  opportunity  of  giving  them  neir 
vigour  and  life. 

Thus,  under  Charles  the  First,  when  attacks  of  a 
most  alarming  nature  were  made  on  the  privilege 
of  the  people,  to  grant  free  supplies  to  the  crown, 
the  commons  vindicated,  without  loss  of  tinie»  that 
great  right  of  the  nation,  which  is  the  coDstita- 
tional  bulwark  of  all  others,  and  hastened  to  op- 
pugn, in  the  beginning,  every  precedent  of  a  prac- 
tice that  must  in  the  end  have  produced  the  ruin 
of  public  liberty. 

They  even  extended  their  care  to  abuses  of  every 
kind.  The  judicial  authority,  for  instance,  which 
the  executive  power  had  imperceptibly  assumed  to 
itself,  both  with  respect  to  the  person  and  proper- 
ty of  the  individual,  was  abrogated  by  the  act 
which  abolished  the  court  of  Star-chamber :  and 
the  crown  was  thus  brought  back  to  its  true  con* 
stitutional  office,  viz.  the  countenancing,  and  sup- 
porting with  its  strength,  the  execution  of  the 
laws. 

The  subsequent  endeavours  of  the  legislature 
have  carried  to  a  still  greater  extent  the  above  pri- 
vileges of  the  people.  They  have,  moreover*  sac- 
session,  is  to  appoint  four  grand  coraniittecs.  One  is  a  committee 
of  religion,  anotiior  of  courts  of  justice,  another  of  trade,  and  ano- 
ther of  grievances ,  they  arc  to  be  standing  committees  during  tb« 
whole  sessioo. 
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ceedecl  in  restraining  the  crown  from  anf  attempt 
to  seize  and  confine^  even  for  the  shortest  time, 
the  person  of  the  subject,  unless  it  be  in  the  cases 
ascertained  by  the  law,  of  which  the  judges  of  it 
are  to  decide. 

Nor  has  this  extensive  unexampled  ireedom  at 
the  expense  of  the  executive  power  been  made,  as 
we  might  be  inclinable  to  think,  the  exclusive  ap- 
propriated privilege  of  the  great  and  powerful.  It 
is  to  be  enjoyed  alike  by  all  ranks  of  subjects.  Nay, 
it  was  the  injury  done  to  a  common  citizen  that 
gave  existence  to  the  act  which  has  completed  the 
security  of  this  interesting  branch  of  public  liberty. 
The  oppression  of  an  obscure  individual,  says  judge 
filackstone,  gave  rise  to  the  famous  Habeas  Corpus 
4ict.  Junius  has  quoted  this  observation  of  the 
judge ;  and  the  same  is  well  worth  repeating  a 
third  time,  for  the  just  idea  it  conveys  of  that  rea^ 
diness  of  all  orders  of  men  to  unite  in  defence  of 
common  liberty,  which  is  a  characteristic  circum- 
stance in  the  English  government.^ 

*  The  individual  here  alluded  to  was  one  Frands  Jcnks,  who 
having  made  a  motion  at  Guildhall,  in  the  year  1676,  to  petition 
the  king  for  a  new  parliament,  was  exsimined  before  the  privy- 
council,  and  afterwards  committed  to  the  Gate-house,  where  he 
was  ke^t  about  two  months,  through  the  delays  made  by  the  se- 
veral judges  to  whom  he  applied,  in  granting  him  a  Habeas  Cor- 
pus,— See  the  State  Trials,  vol.  \ii.  anno  1676. 

X  X 


338  THE   CONSTITUtlON 

And  this  general  union  in  favour  of  pablic  liber^ 
ty  has  not  been  confined  to  the  framing  of  laws  for 
its  security :  it  has  operated  with  no  less  vigoar 
in  bringing  to  punishment  such  as  have  ventured 
to  infringe  them^  and  the  sovereign  has  constant* 
]y  found  it  necessary  to  give  up  the  violators  of 
those  laws,  even  when  his  own  servants,  to  the  jos«> 
tice  of  their  country. 

Thus  we  find,  so  early  as  the  reign  of  Eld  ward 
the  First,  judges  who  were  convicted  of  having; 
committed  exactions  in  the  exercise  of  their  offices, 
to  have  been  condemned  by  a  sentence  of  parlia- 
ment.f  From  the  immense  fines  which  were  laid 
upon  them,  and  which  it  seems  they  were  in  a 
condition  to  pay,  we  may  indeed  conclude  that,  in 
those  early  ages  of  the  constitution,  the  remedy 
was  applied  rather  late  to  the  disorder ;  but  yet  it 
was  at  last  applied. 

Under  Richard  the  Second,  examples  of  the  same 
Icind  were  renewed.  Michael  de  la  Pole,  earl  of 
Suffolk  (who  had  been  lord  chancellor  of  the  king« 
dom),  the  duke  of  Ireland,  and  the  archbishop  of 
York,  having  abused  their  power  by  carrying  op 
designs  that  were  subversive  of  public  liberty,  were 

+  Sir  Ralph  de  Hengliani,  chief  justice  of  the  king's  bench, 
was  fined  7000  marks  ;  Sir  Thomas  WaylanJ,  chief  justice  of  the 
common  pleas,  had  his  whole  estate  forfeited ;  and  Sir  Adam  de 
StrattoD,  chief  baron  of  the  exchequer,  was  fined  3400  marks. 


declared  guilty  of  high-treason  ;  and  anamberof 
judges,  who,  in  their  J4idicial  capacity,  had  acted 
as  their  instruments,  were  involved  in  the  same 
condemnation.^ 

In  the  reign  of  Henry  the  Eighth,  Sir  Richard 
Empson  and  Edmund  Dudley,  who  had  been  the 
promoters  of  the  exactions  committed  under  the 
preceding  reign,  fell  victims  to  the  zeal  of  the  com* 
mons  for  vindicating  the  cause  of  the  people.  Un* 
der  king  James  the  First,  the  lord  chancellor  Bacon 
experienced  that  neither  his  high  dignity,  nor  great 

*  The  most  conspicuous  among  these  judges  were  Sir  Robert 
Belknap,  and  Sir  Robert  Tresilian,  chief  justice  of  the  king's 
bench.  The  latter  had  drawn  up  a  string  of  questions  calculated 
to  confer  a  despotic  authority  on  the  crown,  or  rather  on  the  minis- 
ten  above-named,  who  had  found  means  to  render  themselves  en- 
tire masters  of  the  person  of  the  king.  These  questions  Sis  Robert 
Tresilian  proposed  to  the  judges,  who  had  been*  summoned  for 
that  purpose,  and  they  gave  their  opinions  in  £avour  of  them.  One 
of  these  opinions  of  the  judges,  among  others,  tended  to  annihilate, 
at  one  stroke,  all  the  rights  of  the  commons,  by  taking  from  them 
that  important  privilege  mentioned  before,  of  starting  and  freely 
discussing  whatever  subjects  of  debate  they  think  proper:  ths 
commons  wore  to  be  restrained,  undev  pain  of  being  punished  as 
traitors,  from  proceeding  upon  any  articles  besides  those  limited  to 
them  by  the  king.  All  those  who  had  had  a  share  in  the  above 
declarations  of  the  judges  were  attainted  of  high-treason.  Tresi- 
Ban,  and  Brembre,  who  had  been  mayor  of  London,  were  hanged; 
the  others  were  only  banished,  at  the  intercession  of  the  bishopst. 
—See  the  FbxL  History  of  JBof^aod,  vol  L 
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personal  qualifications^  conld  screen  him  frotti  hai^ 
ing  the  severest  censure  passed  upon  him,  for  the 
corrupt  practices  of  which  he  had  suffered  btmsclf 
to  become  guilty.  And  in  the  reign  of  C^harles  tbm 
Firsts  the  judgei  having  attempted  to  jkittate  tiie 
example  of  the  judges  under  Richard  the  Seooodp 
hy  delivering  opinions  subversive  of  the  rigbis  of 
the  people^  found  the  same  spirit  of  watehfblneii 
in  the  commons  as  had  proved  the  ruin  of  the  £ar^ 
mer*  Lord  Finch,  keeper  of  the  great  seal»  was 
obliged  to  fly  beyond  sea.  The  jud^ei  Davenport 
and  Crawley  were  imprisoned :  and  judge  Berke- 
tey  was  seized  while  sitting  upon  the  bencb>  as  ive 
are  informed  by  Kushworth. 

In  the  reign  of  Charles  the  Second,  we  find  Ireah 
instances  of  the  vigilance  of  the  commons*.  Sir 
William  Scroggs,  lord  chief  justice  of  the  kiog'a 
bench^  sir  Francis  North>  chief  justice  of  the  corn* 
men  pleas^  Sir  Thomas  Jones^  one  of  the  judges  of 
the  king's  bench,  and  Sir  RichjBird  West,  one  of  the 
barons  of  the  exchequer,  were  impeached  by  the 
commons,  for  partialities  shown  by  them  io  the 
administration  of  justice;  and  the  chief  Jostioe 
Scroggs,  against  whom  some  positive  charges  were 
well  proved,  was  removed  from  his  employments. 

The  several  examples  offered  here  to  the  reader 
jbave  be^a  taken  from  different  periods  of  the  'Ejckg^ 
ii^h  history,  in  order  to  shew  that  neither  the  ia« 
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ffuence  nor  the  dignity  of  the  tofractors  of  the  laws, 
even  when  they  have  been  the  nearest  servants  of 
the  crown,  have  ever  been  able  to  check  the  zeal 
of  the  commons  in  asserting  the  rights  of  the  peo* 
pie.  Other  examples  night  perhaps  be  related  to 
the  same  purpose  -,  though  the  whde  number  of 
those  to  be  met  with  will,  upon  inquiry,  be  found 
the  smaller,  in  proportion  as  the  danger  of  infrin* 
ging  the  laws  has  always  been  indubitable. 

So  much  regularity  has  even  (  from  all  the  cir* 
cumstances  above-mentioned )  been  introduced 
into  the  operations  of  the  executive  powefia  Eng* 
land,— such  an  exact  justice  have  thepebple  been 
accustomed,  as  a  consequence,  to  expect  from  that 
quarter,  that  even  the  sovereign,  for  his  having 
once  suffeied  himself  personally  to  violate  the  safe* 
ty  of  the  subject,  did  not  escape  severe  censure^ 
The  attack  made,  by  order  of  Charles  the  Second^ 
on  the  person  of  Sir  John  Coventry,  filled  the  oa» 
tion  with  astonishment ;  and  this  violent  gratifica* 
tion  of  private  passion,  on  the  part  of  the  sovereign 
(a  piece  of  self-indulgence  with  regard  to  inferiors, 
to  which  whole  classes  of  individuals  in  certain 
countries  almost  think  they  have  a  right),  excited 
a  general  ferment.  "  This  event,  **  says  bishop 
Burnet,  ^^  put  the  house  of  commons  in  a  furious 
uproar. — it  gave  great  advantages  to  all  those  who 
opposed  the  court  s  and  the  naoies  of  the  court  and 
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country  party,  which  till  now  had  seemed  to  be 
forgotten,  were  revived.'*^ 

These  are  the  limitations  that  have  been  set,  iof 
the  English  government,  on  the  operations  of  the 
executive  power  :  limitations  to  which  we  find  oo« 
thing  comparable  in  any  other  free  states,  ancient 
or  modern ;  and  which  are  owing,  as  we  have  seen, 
to  that  very  circumstance  which  seemed  at  first 
sight  to  prevent  the  possibility  of  them,-— 1  mean 
the  greatness  and  unity  of  that  power  ;  the  e£fect 
of  which  has  been,  in  the  event,  to  unite,  upon  the 
same  object,  the  views  and  efforts  of  all  orders  of 
the  people^ 

From  this  circumstance,  that  is,  the  unitjif  and 
peculiar  stability  of  the  executive  power  in  Eag* 
land,  another  most  advantageous  consequence  has 
followed,  that  has  been  before  noticed,  and  which 
it  is  not  improper  to  mention  again  here,  as  this 
chapter  is  intended  to  confirm  the  principles  laid 
down  in  the  former  ones  ; — I  mean  the  unremitted 
continuance  of  the  same  general  union  among  all 
ranks  of  men,  and  the  spirit  of  mutual  justice  which 
thereby  continues  to  be  diffused  through  all  orders 
of  subjects. 

*  See  Burnet's  History,  vol.  i.  anno  1669, — An  act  of  parliar 
mcnt  was  mode  on  this  occasion,  for  giving  a  farther  extent  to  tEs 
provisions  before  made  for  the  personal  security  of  the  sabject^; 
which  18  still  called  the  Coventry  act. 
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Though  surrounded  by  the  many  boundaries  that 
have  just  now  been  described^  the  crown,  we  must 
observe,  has  preserved  its  prerogative  undivided  : 
k  still  possesses  its  whole  effective  strength,  and  is 
only  tied  by  its  own  engagements,  and  the  consi- 
deration of  what  it  owes  to  its  dearest  interests. 

The  great  or  weakhy  men  in  ttie  nation,  who, 
assisted  by  the  body  of  the  people,  have  succeeded 
in  reducing  the  exercise  of  its  authority  within  such 
well-defined  limits,  can  have  no  expectation  that  it 
will  continue  to  confine  itself  to  them  any  longer 
than  they  themselves  continue,  by  the  justice  of 
their  own  conduct,  to  deserve  that  support  of  the 
people  which  alone  can  make  them  appear  of  con- 
sequence in  the  eye  of  the  sovereign,— no  proba- 
ble hopes  that  the  crown  will  continue  to  observe- 
those  laws  by  which  their  wealth,  dignity,  liberty, 
are  protected,  any  longer  than  tl>ey  themselves 
also  continue  to  observe  them. 

Nay  more,  all  those  claims  of  their  rights  which 
they  continue  to  make  against  the  crown,  are  en« 
couragements  which  they  give  to  the  rest  of  the 
people  to  assert  their  own  rights  a^amst  them. 
Their  constant  opposition  to  all  arbitrary  proceed- 
ings of  that  power,  is  a  continual  declaration  they 
make  against  any  acts  of  oppression  which  the  su- 
perior advantages  they  enjoy  might  entice  them  to 
commit  on  their  inferior  feJlow-subjects.    Nor  wiTfc 
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that  severe  oeosure,  for  inrtaooe,  which  they  cAi 
concurred  an  pasting  on  an  anguarded  ?iolent 
tion  of  their  sovereignt  only  a  restraint  put  npott 
the  personal  actions  of  future  English  kings;  no^ 
it  was  a  much  more  eztentife  provision  for  the  ae* 
curing  of  public  liberty ; — it  was  a  solemn  engage- 
ment  entered  into  by  aU  the  powerful  men  in  the 
state  to  the  whole  body  of  the  people,  scrapalooslj 
to  respect  the  person  of  the  lowest  among  them. 

And  indeed  the  constant  teoor  of  the  condad^ 
even  of  the  two  houses  of  parliament,  shows  as 
that  the  above  observations  are  not  matters  ef 
mere  speculation.  From  the  earliest  times  we  set 
the  members  of  the  house  of  commons  to  have 
been  very  cautious  not  to  assume  any  distinctiom 
that  might  alienate  from  them  the  affections  of  the 
rest  of  the  people.^  Whenever  those  privileges 
which  were  necessary  to  them  for  the  discharge  el 
their  trust  have  proved  burdensome  to  the  comniv- 


*  In  all  cases  of  fMio  oflfences,  down  io  a  wnple  bieadb  of 
the  peace,  the  members  of  the  house  of  commons  have  ae  privi-' 
l^ges  whatever  above  the  rest  of  the  people  :  they  maj  be  com- 
mitted to  prison  by  any  justice  of  the  peaces  and  are  dealt  wlA 
afterwards  in  the  same  manner  as  any  other  subjects.  With  regaid 
to  civil  matters,  their  only  privilege  is  to  be  free  from  airests  during 
fbe  time  of  a  session,  and  forty  days  before,  and  forty  days  aAeri 
bnt  ihey  may  be  sued,  by  process  against  their  goods,  for  any  joft 
debt,  during  that  time. 
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nity,  they  )>a?e  retrenched  them.  Ani  tboie  of 
their  members  who  have  applied  either  these  pri- 
viiegesy  or  in  generat  thai  influence  which  they 
derived  from  their  situation,  toany  oppressive  par* 
poses,  they  themsei'ves  have  endeavoured  to  bring 
to  punishment* 

Thus  we  see,  that,  in  the  reign  of  James  the 
First,  sir  Giles  Montpeason^a  member  of  the  house 
of  commons,  having  been  guilty  <^  monopolies^ 
and  other  acts  of  great  oppression  on  the  people, 
was  not  only  expelled,  but  impeached  and  prose- 
cuted with  the  greatest  warmth  by  the  house,  and 
finally  condemned  by  the  lords  to  be  publicly  de-* 
graded  from  his  rank  of  a  knight,  heM  for  ever  an 
infamous  person,  and  imprisoned  during  life. 

In  the  same  reign,  sir  John  Benet,  who  was  also 
a  member  of  the  house  of  commons,  having  been 
found  to  have  been  guilty  of  corrupt  practices,  in 
his  capacity  of  judge  of  the  prerogative  court  of 
Canterbury  (  such  as  taking  exorbitant  fees,  and 
the  like),  was  expelled  the  house,  and  prosecuted 
for  those  offences. 

in  the  year  1641,  Mr.  Henry  Benson>  member 
foi  Knaresborough,  having  been  detected  in  selling 
protections,  experienced  likewise  the  indignation 
of  the  house,  and  was  expelled. 

In  fine,  in  order,  as  it  were,  to  make  it  com-^ 

pletely  notorious,  that  neither  the  condition  of  re- 
Yy 
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presentatire  of  the  people,  nor  even  any  degree<»f 
influence  in  their  bouse,  could  excuse  any  one  oi 
them  from  strictly  observing  the  rules  of  jnatio^' 
the  comraona  did  on  one  occasion  pass  the  most 
severe  censure  they  bad  power  to  ioflicit  upoo 
their  speaker  himself,  for  having,  in  a  single  in* 
stance,  attempted  to  convert  the  discbarge  of  bis 
duty,  as  speaker,  into  the  means  of  private  emoln-' 
ment.— Sir  John  Trevor,  speaker  of  the  boose  of 
commons,  having,  in  the  sixth  year  of  the  reigl^of 
king  William,  received  a  thousand  guineas  from 
the  city  of  Liondon,  '*  as  a  gratuity  for  the  trooUe 
he  had  taken  with  regard  to  the  passing  of  tbe  Of^ 
pban  bill/'  was  voted  guilty  of  a  high  cf  ime  and 
misdemeanor,  and  expelled  the  house.  Evea  tbe 
inconsiderable  sum  of  twenty  guineas,  wbicb  Mr. 
Hungerford,  another  member,  had  been  weak 
enough  to  accept  on  the  same  score,  was  looked 
upon  as  deserving  the  notice  of  the  house;  and  he 
was  likewise  expelled.^ 
If  we  turn  our  view  towards  the  house  of  lorda, 

*  Other  examples,  of  the  attention  of  the  faoiue  of  oommont 
to  the  conduct  of  their  members,  might  he  produced,  either  bedbvs 
or  after  that  which  is  mentioned  here.  The  reader  may,  fiir  in- 
stance, see  the  relation,  of  their  proceedings  in  the  affair  of  the 
South-Sea  Company  scheme  ;  and  a  few  yean  after,  in  thai  of 
t£e  Charitable  Corporation,—^  fraudulent  scheme,  parthmkuij^ 
oppressive  to  the*  poor,  for  which  several  memben  were  ^^p^hriL 
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we  shall  find  that  they  ba?e  also  iOonstaotly  takea 
care  that  their  peculiar  privileges  should  aot  prove 
ioipedimenls  to  the  cooiinoQ  justice  which  is  due 
to  the  rest  of  the  people.^  They  have  constaotly 
agreed  to  every  just  proposal  tdat  has  been  made 
to  them  on  that  subject  by  the  commons  :  and  in- 
deedf  if  we  consider  the  numerous  and  oppressive 
privileges  claimed  by  the  nobles  in  most  other 
countries,  and  the  vehement  spirit  with  which  they 
are  commonly  asserted,  we  shall  think  it  no  small 
praise  to  the  body  of  the  nobility  in  England  ^and 
also  to  the  nature  of  that  government  of  which 
they  make  a  part),  that  it  has  been  by  their  free 
consent  that  their  privileges  have  been  confined  i% 
what  they  now  are;  that  is  to  say,  to  no  more^  in 
general,  than  what  is  necessary  to.tbe.accomplish<« 
ment  of  the  end  and  constitutional  design  of  that 
house. 

In  the  exercise  of  their  judicial  authority  with 
regard  to  civil  matters,  the  lords  have  manifested 
a  spirit  of  equky  nowiseinferior  to  that  which  they 

*  Id  case  of  a  public  offeDce,  or  even  a  simple  breach  of  the 
peace,  a  peer  may  be  committed  till  he  finds  bail,  by  any  justice  of 
the  peace;  and  peers  are  to  be  tried  by  the  common  course  of  law, 
for  all  offences  under  felon^-  With  regard  to  civil  matters,  they 
are  at  a3l  times  firee  from  arrests ;  but  execution  may  be  had 
against  their  effects,  to  the  same  manner  as  against  those  of  other 
mbjeds. 
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lim?e  ahowD  in  tbair  legislative  capacity,  Tfaef 
Jiave^  10  the  discbarge  of  tbal  function  ^  which  of 
ail  others  is  so  liable  <o  create  tetnptationt),  ahowa 
an  incorrupt ness  realijr  superior  to  what  any  Judw 
<3ial  assembly  in  any  other  nation  can  boaat.  Nor 
xlo  1  think  that  I  ran  any  risk  of  being  coDtradiofe* 
«d,  fv4ien  1  say>  that  the  conduct  of  the  hooae  of 
Jords,  in  tbeirdCiviiJudicial  capacity,  hasconataodjr 
been  such  as  has  kept  them  above  the  reach  of  evea 
aaspicion  or  slander. 

Even  that  privilege  wbich  they  enjoy*  of  eacla»> 
rively  trying  4hetr  own  members,  in  case  of  any 
accusation  that  may  affect  their  lives  (a  privUega 
which  we  might  at  first  sight  think  repogoaat  ta 
Che  idea  of  aregnlar  government,  and  even  alaroa* 
ing  to  the  rest  of  the  people)^  has  constantly  hecsa 
I'endered*  by  the  lords,  subservient  to  the  purpoaa 
of  doing  justice  to  their  fellow-subjects ;  and  if  ara 
^ast  our  eyes  either  on  the  collection  of  the  Stale 
Trials^  or  on  the  History  of  England,  we  shall  find 
very  few  examples,  if  any,  of  a  peer,  really  guilty 
.of  the  offence  laid  to  his  charge,  that  has  derived 
;any  advantage  from  bis  not  being  tried  by  a  Jury 
of  commoners. 

^or  has  this  just  and  moderate  conduct  of  the 
twoiiouses  of  parliament,  in  the  exercise  of  their 
powers  ^a  moderation  so  unlike  what  has  beeo  re- 
lated of  the  .conduct  of  the  powerful  men  ia  the 


* 
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Koman  republic),  been  the  only  happy  oonaeqaencQ 
of  that  salutary  jeakmay  which  those  two  bodies 
entertaiu  of  the  power  of  the  crowo.  The  same 
motive  has  also  engaged  them  to  exert  their  ut* 
most  endeavours  to  put  theeourts  of  justice  under 
proper  restraints ;  a  point  of  the  highest  impor- 
tance to  public  liberty. 

They  have,  from  the  earliest  times,  preferred 
complaints  against  the  influence  of  the  crown  over 
these  courts,  and  at  last  procured  laws  to  be  enacts 
ed  by  which  such  influence  has  been  entirely  pre* 
vented;  all  which  measures,  we  must  observe,  were 
at  the  same  time  strong  declarations  that  no  sub« 
jects»  however  exalted  their  rank  might  be,  wf  re 
to  thmk  themselves  exempt  from  submitting  to  the 
uniform  course  of  the  law,  or  hope  to  influence  or 
overawe  it.  The  severe  examples  which  they  have 
united  to  make  on  those  judges  who  have  rendered 
themselves  the  instruments  of  the  passions  of  the 
sovereign,  or  of  the  designs  of  the  ministers  of  the 
crown,  are  also  awful  warnings  to  the  judges  who 
have  succeeded  them,  never  to  attempt  to  deviate 
in  favour  of  any,  the  most  powerful  individuals, 
from  that  straight  line  of  justice  which  the  joint 
wisdom  of  the  legislature  has  once  marked  out  to 
them. 

This  singular  situation  of  the  English  judges, 
relatively  to  the  three  constituent  powers  of  the 
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ftate  (and  also  the  formidable  sapport  which  thejr 
are  certaio  to  receive  from  them  as  long  as  thej 
continue  to  be  the  faithful  ministers  of  justice)»  has 
at  last  created  such  an  impartiality  in  the  distriba* 
tfon  of  public  justice  in  England,  has  introdaced 
into  the  courts  of  law  the  practice  of  such  a  tho- 
rough disregard  to  either  the  influence  or  wealth 
of  the  contending  parties,  and  procured  to  every 
individual,  both  such  an  easy  access  to  these  courts 
and  such  a  certainty  of  redress,  as  are  not  to  be 
paralleled  in  any  other  government.— ^Philip  de 
Comines,  so  long  as  three  hundred  years  ago»  com- 
mended in  strong  terms  the  exactness  with  which 
justice  was  done  in  England  to  all  ranks  of  sul^ 
jects ;  and  the  impartiality  with  which  the  same  ia 
administered  in  these  days,  will,  with  still  more 
reason,  excite  the  surprise  of  every  stranger  who 
has  an  opportunity  of  observing  the  custom  of  this 
country,  f 

t  Soon  after  I  come  to  England  for  the  first  time  ( if  the  vaadMT 
will  give  me  leave  to  make  mention  of  myself  in  this  case),  an 
action  was  brought  in  a  court  of  justice  against  a  prince  veiy  near- 
ly related  to  the  crown  ;  and  a  noble  lord  was  also,  much  aboat 
that  time,  engaged  in  a  law-suit  for  the  property  of  some  valuable 
lead-mines  in  Yorkshire.  I  could  not  but  observe  that  in  both 
these  cases  a  decision  was  given  against  the  two  most  powerfnl 
parties ;  though  I  wondered  but  little  at  this,  because  I  had  bafine 
heard  much  of  the  impartiality  of  the  law  proceedings  in  Englaad, 
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Indeed,  to  such  a  degree  of  impartiality  has  the 
administration  of  public  justice  been  brought  in 
England,  that  it  is  saying  nothing  beyond  the  ex- 
act truth,  to  affirm  that  any  violattoaof  the  laws, 
though  perpetrated  by  men  of  the  most  extensive 
influence — nay,  though  committed  by  the  special 
direction  of  the  very  first  servants  of  the  crown-— 
will  be  publicly  and  completely  redressed;  and  the 
very  lowest  of  subjects  will  obtain  such  redress,  if 
he  has  but  spirit  enough  to  stand  forth,  and  appeal 
to  the  laws  of  his  country.  Most  extraordinary 
circumstances  these  !  which  those  who  know  the 
difficulty  of  establishing  just  laws  among  mankind, 
and  of  providing  afterwards  for  their  due  execu* 
tion,  only  find  credible  because  they  are  matters 
of  fact,  and  can  begin  to  account  for,  only  when 
they  look  up  to  the  constitution  of  the  government 

and  was  prepared  to  see  instances  of  that  kind.  But  what  I  wa« 
much  surprized  at  was,  that  nobody  appeared  to  l)e  in  the  least  so, 
even  at  the  strictness  with  which  the  ordinary  course  of  the  law 
had,  particularly  in  the  former  case,  been  adhered  to, — ^and  that 
those  proceedings  which  I  was  disposed  to  consider  as  great  instan- 
ces of  justice,  to  the  production  of  which  some  circumstances  pe- 
culiar to  the  times,  at  least  some  unconomon  virtue  or  spirit  on  the 
part  of  the  judges,  must  have  more  or  less  co-operated,  were  look- 
ed upon  by  all  those  whom  I  heard  speak  about  it,  as  nothing 
more  than  the  common  and  expected  course  of  things.  This  cir- 
eumstance  became  a  strong  inducement  to  me  to  inquire  into  the 
nature  of  a  government  by  which  such  effects  were  produced. 
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itself ;  that  is  to  say,  when  thejr  consider  the  cir- 
cumstances in  which  the  executive  power,  or  tbt 
crown,  is  placed  in  relation  to  the  two  bodies  tbit 
concur  with  it  to  form  the  legislature,— ^tbe  cir- 
cumstances in  which  those  two  assemblies  are  fibu 
ced  in  reUtion  to  the  crown,  and  to  each  other^*^ 
and  the  situation  in  which  all  the  three  find  them* 
selves  with  respect  to  the  whole  body  of  tbt 
people.4^ 

*  The  aBseriion  above  made,  with  respect  to  the  in^witiali^ 
with  which  justice  is,  in  all  cases,  administered  in  England,  not 
being  of  a  nature  to  be  proved  by  alleging  single  faicis,  I  have  eo- 
lored  into  no  particulars  on  that  account.  However,  I  "will  subjoiB 
two  cases,  which,  I  think,  cannot  but  appear  remai^able  to  jflifr 
reader. 

The  first  is  the  case  of  the  prosecution  commenced  in  tiie 
1763,  by  some  journeymen  printers,  against  the  king's 
for  apprehending  and  imprisoning  them  for  a  short  time,  by  nrtue 
o(  a.  general  warrant  from  the  secretary  of  state ;  and  that 
was  afterwards  carried  on  by  another  private  individual 
one  of  the  secretaries  themselves. — In  these  actions,  cdl  the  oidi- 
naiy  forms  of  proceedings  used  in  cases  of  actions  between  |Mivile 
•ubjects,  were  strictly  adhered  to;  and  both  the  secretary  of  staiB^ 
and  the  messengeis,  were,  in  the  end>  condemned.  Yet,  whidi  it 
Is  proper  the  reader  should  observe,  from  all  the  circumBteaeei 
that  accompanied  this  affair,  it  is  difficidt  to  propose  a  oaie  ia 
which  ministers  could,  of  themselves,  be  under  greater  temptetioaii 
to  exert  an  undue  influence  to  hinder  the  ordinary  oourae  of  jus- 
tice. Nor  were  the  acts  iot  which  those  ministers  were  condemih 
ed  acts  of  evident  oppression,  which  jiobody  eenUl  be^xmi  t» 


In  fine,  a  ttry  remarlsaible  cireiimstanee  i»  the 
English  government  ( and  wbid)  afone  etincea 
somethnig  pecoltar  am)  excellent  in  if9  mitQre)r^  is 
that  spirit  of  extreme  miidoess  with  which  justice, 
in  criminat  cases,  ni  adnfrinistered  in  EUigland ;  ar 

jnstify.  They  had  done  nothittg  but  foIto#  a  praotftoe,  of  wMcK 
the^r  found  several  precedents,  established  in  iAxev  offices :  and 
&eir  case^  if  I  am  well  informed,  was  such,  that  most  individual 
under  similar  circumstances,  would  have  thought  themselves  au- 
thorized to  have  acted  as  they  had  done. 

The  second  case  I  propose  to  relate,  afibrdff  a  singular  instance 
of  the  confidence  with  which  all  subjects  in  EIngland  claim  what 
they  think  tlioir  just  rights,  and  of  the  certabty  with  which  the 
itemedies  of  the  law  are  in  all  cases  open  to  them,  f  he  hci  I 
mean,  is  the  anest  executed  in  the  reign  of  queen  Amie,  in  the 
year  1708,  <»  tiie  person  of  the  Russian  ambassador,  by  taidng 
him  out  of  his  coach  for  the  sum  of  fifty  pounds. — ^And  the  conse- 
quences that  followed  this  fact  are  still  more  remarkable.  The 
czar  hi^y  resented  the  ai&ont,.and  demanded  that  the  sheriff  of 
Middlesex,  and  all  others  concerned  In  the  tirreat,  should  be  pun- 
iidied  with  instant  death.  '^Bot  the  ^pieen''  ( to  the  amiasement 
of  that  deepolic -court,  says  judge  Blackstonc,.  from  whom  I  bonow 
this  foot)  "  directed  the  secretaiy  of  state  to  inform  him  that  she 
oould  inflict  no  punishment  upon  any,  the  meanest  of  her  subjeds, 
unless  warranted  by  the  law  of  the  land."  An  act  was  afterwards 
passed  to  firee  fix>m  arrests  the  persons  of  foreign  ministerB,  and 
8u6h  of  their  servants  as  they  hav^  deliveted  a  Kstof  to  thesiBCre- 
taiy  of  state.  A  copy  of  this  act,  elegantly  engrossed  and  illnmi- 
nated,  Contimies  judge  Bla^kstone,  was  sent  to  Moscow;  and  m 
•mbassadar  ^xttaozdinaiy  commissioned  to  deliTw  it 
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point  wkh  regard  to  which  England  differs  lirMot 
all  other  couBtries  id  the  world* 

When  we  eonsider  the  punisbmeBts  in  use  in  the 
other  ataies  of  £urope»  we  wonder  how  men  can 
be  brought  to  treat  their  fellow-oreatures  with  so 
much  cruelty ;  and  the  bare  consideration  of  those 
punishments  would  sufficiently  convince  us  (  if  we 
did  not  know  the  fact  from  other  crrcmnstances) 
that  the  men  in  those  states  who  frame  the  laws^ 
and  preside  over  their  execution,  have  little  appre- 
hension that  either  they,  or  their  friends,  will  ever 
fait  victims  to  those  laws  which  they  thus  rashly 
establish.. 

In  the  Roman  republic,,  circumstances  of  the 
same  nature  with  those  just  mentioned  were  also 
productive  of  the  greatest  defects  in  the  kiad  of 
criminal  justice  which  took  place  in  it.  That  class 
of  citizens  who  were  at  the  bead  of  the  republic* 
and  who  knew  how  mutually  to  exempt  each  other 
from  the  operation  of  any  too  severe  laws  or  praor 
tice,  not  only  allowed  themselves  great  Kberlies^ 
as  we  have  seen,  in  disposing  of  the  lives  of  the  ioK 
fbrior  citizens,  but  had  also  introduced,  into  the 
exercise  of  the  illegal  powers  they  assumed  to  them* 
selves  in  that  respect,,  a  great  degree  of  cruelty^* 

*  The  common  mamier  in  which  the  senate  oidered  oitiseiM 
to  be  put  to  death,  was  by  throwing  them  faeadlmg  firom  the  lop 
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•  Nor  were  things  more  happily  conducted  io  the 
Grecian  republics.  From  their  democraUcal  oatufe^ 
and  the  frequent  revolutions  to  which  ihey  were 
subject,  we  naturally  expect  to  find  that  authority 
used  with  aaildness,  which  those  who  enjoyed  it 
must  have  known  to  have  been  precarious.;  yet 
such  were  the  effects  of  the  violence  attending 
those  very  revolutions^  that  a  spirit  both  of  great 
irregularity  and  cruelty  had  taken  place  among  the 
Greeks,  in  the  exercise  of  the  power  ^inflicting 
punishments.  The  very  harsh  laws  of  Draco  are 
well  known,  of  which  it  was  said  that  ihey  were 
not  written  with  ink,  but  with  blood.  The  severe 
laws  of  ihe  Twelve  Tables  among  the  Romans  were 
in  great  part  brought  over  from  Greece.  And  it 
was  an  opinion  commonly  received  in  Rome,  that 
the  cruelties  practised  by  the  magistrates  on  the 
citizens  were  only  imitations  of  the  examples  which 
the  Greeks  bad  given  tbem*^ 

of  the  Tarpeian  rock.  The  consuls,  or  other  particular  magis- 
trates, sometimes  caused  citizens  to  expire  upon  a  cross ;  or,  whi^h 
was  a  much  more  common  case,  ordered  them  to  be  beaten  io 
death,  with  their  heads  fastened  between  the  branches  of  a  fork  ; 
which  they  called  cervicem  furcte  inaerere. 

*  Caesar  expressly  reproaches  the  Greeks  wiCh  this  fact  in  his 
speech  in  £Eivour  of  the  accomplices  of  Catiline,  which  Sallust  has 
tensmitted  to  us — ^*  Biodem  illo  tempore,  GraecisB  morem  imitati 
(majores  nostri),  vcrberibus  animadTevteUani  ia  civesj  de  condem- 
natia  sommum  snpplicium  snmebaot." 
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In  fifie^ilie  me  of  torture,  that  aiethofi  ^failiM- 
Aisterifi^  justice,  in  which  folly  may  be  «aid  to  ht 
added  to  x^ruelty^  bad  tbeen  adopted  by  the <Sr  otto 
iu  consequence  of  the  saoie  causes  wbicb  baid  qoi^ 
curred  to  produce  the  irregularity  of  tbeir  4zurii 
ju$tice.  And  the  ^aiae  practice  contioueaj  io 
4lays,  to  prevail  on  <the  coniineut  of  Europe^  is 
^consequeuce  of  that  general  arraQgemeui  of  thi^gp 
which  creates  there  such  a  carelessness  abcmt  f^ 
medying  the  abuses  of  public  authority. 

But  the  nature  of  that  same  governmeot  wiueli 
lias  procured  to  the  people  of  England  aU  tiie  ai* 
vantages  we  have  before  described^  has,  with  elift 
more  reason,  freed  them  from  the  most  opprenm 
abuses  which  prevail  in  other  countries. 

That  wantonness  in  disposing  of  the  dememt 
rights  of  mankind,  those  insults  upon  humao 
ture^  of  which  the  frame  of  the  governments 
blished  in  other  states  unavoidably  becomes  moK 
or  less  productive,  are  entirely  banished  fropa  ^ 
nation  which  has  the  happiness  of  having  Us  iolk^ 
rest  guarded  by  men  who  continue  to  be  themselvos 
exposed  to  the  pressure  of  those  laws  which  thcjr 
concur  in  making,  and  of  every  tyrannic  practice 
which  they  suffer  to  be  incroduced-^by  men  wbogi 
the  advantages  which  they  possess  above  the  rent 
of  the  people  render  only  more  exposed  to  lbe 
abuses  they  are  appointed  to  prevent,  only 
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40  'the  4Mgor8  agaioat  whicb  it  10  their  dut^r 
Ac  defend  the. GOfnoMiiiity.^ 

Hence  we  see  that  the  use  of  torture  bas^  frons 
4he  earliett  timea^  l^een  utterly  unkoavra  in  Eng- 
Jand ;  and  all  attempts  to  introduce  it,  whatever 
might  be  the  powe^  of  tihose  who  made  them»  or 
ihe  circumstances  in  which  they  renewed  their  en- 
4eavours^  liave  been  strenuously  opposed  and  de- 
ieated. 

From  the  same  icaose  also  arose  that  remarkable 
forbearance  of  the  En^ish  laws  to  use  any  cruel 
severity  in  the  punishments  which  ^perience 
showed  it  was  necessary  for  the  preservation  of 
society  to  establish ;  aod  the  utmost  vengeance  of 
those  laws^  even  against  the  most  enormous  offen- 
ders,  never  extends  beyond  the  simple  deprivation 
of  life.f 

*  Historians  take  no(iice  that  the  commons,  in  the  reign  of 
Charles  II.  made  haste  to  procure  the  abolition  of  the  old  statute, 
de  /upretico  comburendo  (for  burning  heretics),  as  soon  as  it  be- 
came  publicly  known  that  the  presumptive  heir  to  the  crown  was 
a  Roman  catholic.  Perhaps  they  would  not  have  been  so  diligent 
and  earnest,  if  they  had  not  been  fully  convinced  that  a  member 
of  the  house  of  commons,  or  his  Mends,  might  be  brought  to  trial 
as  easily  as  any  other  individuals  among  the  people,  so  long  as  an 
express  and  written  law  could  be  produced  against  them. 

t  A  very  singular  instance  occuis  in  the  history  of  the  year 
1^05,  of  the  care  of  the  Sin^ish  legislatuze  not  to  suffer  precedents 
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Nay,  so  anxious  has  the  EDglisb  legislature  been 
to  establish  mercy,  even  to  convicted  offenders^  ai 
a  fundamental  principle  of  the  gofernmeot  of  Eng- 
land, that  they  made  it  an  express  article  of  that 
great  public  compact  which  was  framed  at  the  lon- 
portaut  aera  of  the  revolution,  that  **  no  cruel  and 
unusual  punishments"  should  be  enforced.^  Tb^ 
even  endeavoured,  by  adding  a  clause  for  tbtt 
purpose  to  the  oath  which  kings  were  thencefor- 
ward to  take  at  their  coronation,  as  it  were  to  ren« 
der  it  an  everlasting  obligation  of  English  king*  to 
make  justice  to  be  **  executed  with  mercy  .""I- 


of  cruel  practices  to  be  introdnoed.  During  the  tune  that 
•concerned  in  the  gunpowder-plot  were  under  sentence  of  dinath,  a 
motion  was  made  in  the  house  of  commons  to  petiticm  the 
that  the  execution  might  be  stayed,  in  order  to  consider  of 
extraordinary  punishment  to  be  inflicted  upon  them  :  hut  this  mo- 
tion was  rejected.  A  proposal  of  the  same  kind  was  also  made  in 
the  house  of  lords,  where  it  was  dropped. — See  the  ParUamemimry 
History  of  England,  vol.  v.  anno  1605. 

*  See  the  Bill  of  Rights,  art.  x. — "  Excessive  bail  ou^t  not 
to  be  required,  nor  excessive  fines  imposed,  nor  cruel  and  ""^nsnal 
punishments  inflicted." 

t  Those  same  dispositions  of  the  English  legislature  which  have 
led  them  to  take  such  precautions  in  favour  even  of  convicted  ot 
fenders,  have  still  more  engaged  them  to  make  provisions  in  fiBivoiir 
of  such  persons  as  are  only  sus})ected  and  accused  of  having  com- 
mitted offences  of  any  kind.  Hence  the  zeal  with  which  they 
have  availed  themselves  of  every  important  occasion — sach,  fer 
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CHAP.  XVII. 

A  MORE  INWARD  VIEW  OP  THE  ENOUSH  OOVBRNMENT  TSAN  HAS 
HITHERTO  BEEN  OFFERED  TO  THE  READER  IN  THE  COURSE  Of 
THIS  WORK.  VERT  ESSENTIAL  DIFFERENCES  BETWEEN  THE 
ENGLISH  MONARCHY,  AS  A  MONARCHY,  AND  ALL  THOSE  WITS 
WHICH  WE  ARE  ACQUAINTED. 

X  HE  doctrine  constantly  maintained  in  this 
work,  and  which  has,  I  think,  been  sufficiently  sup- 
ported by  facts  and  comparisons  drawn  from  the 
history  of  other  countries,  is,  that  the  remarkable 
liberty  enjoyed  by  the  English  nation  is  essentially 
owing  to  the  impossibility  under  which  their  lead- 
ers, or  in  general  all  men  of  power  among  them, 
are  placed,  of  invading  and  transferring  to  them- 
selves any  branch  of  the  governing  executive  au- 
thority ',  which  authority  is  exclusively  vested,  and 
firmly  secured,  in  the  crown.  Hence  the  anxious 
care  with  which  those  men  continue  to  watch  the 

* 

instance,  as  that  of  the  Revolution — ^to  procure  new  confirmatiQns 
to  be  given  to  the  institution  of  the  trial  by  jniy,  to  the  laws  on 
imprisonments,  and  in  general  to  that  system  of  criminal  jurispni* 
dence  of  which  a  description  has  been  given  in  the  first  part  of  this 
woric. 
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exercise  of  that  authority.  HeDce  their  persere- 
rance  in  observing  every  kind  of  engagement  which 
themselves  may  have  entered  into  with  the  rest  of 
the  people. 

But  here  a  consideration  of  a  most  important 
kind  presents  itseTf.  How  eomes  the  croWD  ill 
England  thus  constantly  to  preserve  to  itself  ^  as 
we  see  it  does)  the  executive  authority  in  the  siatCt 
and  moreover  to  preserve  it  so  corapletelj  mm  to^ 
inspire  the  great  men  in  the  nation  with  that  con- 
duct so  advantageous  to  public  liberty,  which  fepi 
just  been  mentioned  ?  These  are  effects  which  #1^ 
do  not  find,  upon  examination,  that  the  powe^  cit 
crowns  has  hitherta  been  able  to  produce  id  othi^ 
countries. 

In  all  states  of  a  monarchial  form,  we  indeed  sei^ 
tliat  those  men  whom  their  rank  and  wealth,  oV 
tbeir  personal  power  of  any  kind,  have  raised  abot^ 
the  rest  of  the  people,  have  formed  combinations 
among  themselves  to  oppose  the  power  of  the  mo- 
narch. But  their  views,  we  must  observe,  in^  forc- 
ing these  combinations,  were  not  by  any  meMi  tb 
set  general  and  impartial  limitations  on  thei  sOt^ 
reign  authority.  They  endeavoured  to  render 
themselves  entirely  independent  of  that  authority^ 
or  even  utterly  to  annihilate  it,  according  to  cir* 
cumstances. 

Thus  we  see  that  in  all  the  states  of  aneiedt 
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Greece,  tlie  king9  were  at  last  destroyed  aod  ex* 
terminated.  The  saofie  event  happened  in  Italy, 
where  in  remote  times  there  existed  for  a  while 
sevei'al  kingdoms,  as  we  team  both  from  the  an- 
cient historians  and  poets :  and  tn  Rome,  we  even 
know  the  manner  and  circumstances  in  which  such 
a  revolution  was  brought  about. 

In  more  modem  tknes,  we  see  the  numerous 
monarchical  sovereignties  (which  bad  been  raised 
ia  Italy  on  the  ruiaa  of  the  Roman  empire  )  suc- 
cessively destroyed  by  powerful  factions ;  and 
events  of  much  the  same  nature  have  at  different 
times  taken  ptace  m  the  kingdom  established  in 
the  other  parts  of  Europe. 

In  Sweden,  Denmark,  and  Poland,  for  instance, 
we  find  the  nobles  reducing  their  sovereigns  to  the 
condition  of  simple  presidents  over  their  assem- 
blies-K>f  mere  ostensible  heads  of  the  govern- 
ment. 

In  Germany  and  in  France,  countries  where  the 
monarcbs,  being  possessed  of  considerable  de« 
mesnes,  were  better  able  to  maintain  their  inde- 
pendence than  the  princes  Just  mentioned,  the 
nobles  waged  war  against  them,  sometimes  singly 
and  sometimes  jointly ;  and  events  similar  to  these 
have  successively  happened  in  Scotland,  Spain, 
and  the  modern  kingdoms  of  Italy. 

In  fine,  it  has  only  been  by  means  of  standing 
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armed  forces  that  the  sovereigns  of  most  of  the 
kragdoms  we  have  mentioned  have  been  able^  m 
a  coarse  of  time,  to  assert  the  prerogatives  of  the 
crown  ;  and  it  is  only  by  continuing  to  keep  up 
such  forces,  that^  like  the  Eastern  monarcfas.  and 
indeed  like  all  the  monarchs  that  ever  existed,  they 
continue  to  be  able  to  support  their  authority. 

How,  therefore,  can  the  crown  of  England^  vritb- 
out  the  assistance  of  any  armed  force,  maiotaiOtas 
it  does»  its  numerous  prerogatives  I  How  can  it, 
under  such  circumstances,  preserve  to  itself  the 
whole  executive  power  in  the  state  ?  For  here  we 
must  observe,  the  crown  in  England  does  not  de* 
rive  any  support  from  what  regular  forces  ic  has 
at  its  disposal ;  and  if  we  doubted  this  fact,  we 
need  only  look  to  the  astonishing  subordioatien  in 
which  the  military  is  kept  to  the  civil  power,  .to 
become  convinced  that  an  English  king  is  not  in- 
debted to  his  army  for  the  preservation  of  hie 
authority.* 

If  we  coidd  suppose  that  the  armies  of  the  kings 
of  Spain  or  of  France,,  for  instance,  were,  through 
some  very  extraordinary  circumstance,,  all  to  ¥a» 
nish  in  one  night,  the  power  of  those  sovereigna, 
we  must  not  doubt,  would,  in  six  months,  be  redis- 

*  Heniy  VIII.  the  most  absolute  prince,  peifaapsi  who  evsr  sat 

txfoxk  a  throne^  kept  no  standing  ann j. 
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ced  to  a  mere  shadow.  They  would  immediately 
behold  their  prerogatives^  invaded  aod  dismember* 
ed;f  and  supposing  that  regular  governments 
continued  to  exist,  they  would  be  reduced  to  have 
little  more  influence  in  them  than  the  doges  of 
Venice  or  of  Genoa  possess  in  the  governments  of 
those  republics.^ 

How,  therefore — to  repeat  the  question  once 
more,  which  is  one  of  the  most  interesting  that 
can  occur  in  politics— how  can  the  crown  in  Eng- 
land, without  the  assistance  of  any  armed  force^ 
avoid  those  dangers  to  which  all  other  sovereigns 
are  exposed  ? 

How  can  it,  without  any  such  force,  accomplish 
even  incomparably  greater  works  than  those  sove- 
reigns, with  their  powerful  armies,  are,  we  find,  in 
a  condition  to  perform  ?— How  can  it  bear  that 
universal  effort  (  unknown  in  other  monarchies), 
which,  w«  have  seen,  is  continually  and  openly 
exerted  against  it  ?  How  can  it  even  continue  to 
resist  this  effort  so  powerfully  as  to  preclude  all 

t  Ab  was  {he  case  in  the  several  Idngdoms  into  which  the  Spa- 
nish monarchy  was  formerlj  drrided ;  and,  in  no  yrery  lemoto 
timesy  in  France  itself.  ^ 

*  Or  than  the  kings  of  Sweden  were  flowed  to  enjoy,  befern 
the  last  revolution  in  that  coantiy--{  that  which  took  place  ia 
1772.  ] 
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individuaU  whatever  from  entertainiiig  a«y 
besides  those  ot  seiiiQgj^si^ndgeaera/liaMitmMiq^m 
to  the  exercise  of  its  authority  i  How  caa  ti  ^ar 
force  the  laws  upon  all  subjjects,  iDdiscriioiiiatelft 
without  iojurjr  or  dauger  to  itsetf?  How  caa  ili,M 
fiae,  impress  the  miiids  of  ail  the  great  men  iu  tfaa 
state  with  so  lasting  a  Jealousy  of  its  poirer,  as  to 
necessitate  tUem«  eveo  io  the  exercise  of  tbeir  901- 
doubted  rights  and  privileges,  to  x:outinae  to  ooaii 
and  deserve  the  affeetiou  of  the  rest  of  tbe  peoN- 
ple? 

Those  great  men,  I  shall  answer^  who,  erea  ia 
quiet  times,  prove  so  formidable  to  other  moaarcbih 
are  io  England  divided  into  two  assemblies;  and 
such,  it  is  4iecessary  to  add,  are  iiie  priocipies  upaa 
which  this  division  is  made,  that  from  it  resuU^.at 
necessary  consequences,  the  solidity  and  Jthe  ia^ir  • 
visibility  of  the  power  of  the  crown^ 

The  reader  may  perceive  that  I  have  led  hum$ 
in  the  course  of  this  work,  much  beyond  tiie  liaa 
within  which  writers  pnthe  subject  of  governm^at 
have  confined  themselves ;  or  rather,  thai  I  hava 
followed  a  track  entirely  different  from  that  which 
ibose  writers  have  pursued.  But  as  the  observa* 
tioo  Just  made,  on  the  stability  of  tlie  power  of  tha 
crow,a  in  England,  and  the  cause  of  it,  is  new  io  its 
kind,  so  do  the  principles  from  which  its  trutb  la 
to  be  demonstrated  totally  differ  from  what  is 
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moDly  lodfied  upon  as  tbefottodaiioQ  of  the  science 
of  politics.  To  Jay  ibose  priocipies  here  before 
4be  reader^  in  a  maDpercpaipletely  satisfactory  to 
bifD,  would  lead  4ia  into  pliilasophical  discussions 
on  what  really  ^constitutes  ilie  ba^is  of  govern* 
xnents  and  power  amongst  uiaokind,  both  extreme^ 
ly  longs  and  in  a  great  measure:  foreign  to  the 
subject  of  ibis  book.  I  sball^  therefore^  content 
myself  with. .  proving  the  above  observations  by 
facts ;  which  is  iDore»  after  all,  than  political  wri* 
cers  usually  underiake  to  do  with  regard  to  their 
speculations. 

As  1  chiefly  proposed  to  show  that  the  extensive 
liberty  the  English  eiyoy  is  the  result  of  the  pecu- 
liar frame  of  their  goveroment«  and  occasionally  to 
compare,  the  same  with  the  repuUiqan  form>  I  even 
bad  at  first  intended  to  confine  myself  to  that  cir- 
cum&tance,  which  both  constitutes  the  essential 
difference  between  those  two  forms  of  goirernment, 
and  is  the  immediate  cause  of  English  liberty—I 
mean  the  having  placed  all  the  executive  authori- 
ty in  the  state  out  of  the  hands  of  those  in  whom 
the  people  trust.  With  regard  to  the  remote  cause 
of  that  same  liberty,  that  is  to  say,  the  stability  of 
the  power  of  the  crown,  the  singular  solidity,  with« 
out  the  assistance  of  any  armed  force,  by  wbicii 
this  executive  authority  is  so  secured,  I  should 
perhaps  have  been  siient^had  I  not  fouqdit  ftbso- 
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liitely  necessary  te  mention  tbe  fact  in  this  plao^ 
in  order  to  obviate  the  objections  which  the  nore 
reflecting  part  of  readers  might  otherwise  have 
made,  both  to  several  of  the  observations  before 
offered  to  them,  and  to  a  few  others  which  are  sooa 
to  follow. 

Besides,  I  shall  confess  here,  I  have  been  several 
times  nnder  apprehensions,  in  the  course  of  this 
work,  that  the  generality  of  readers,  misled  by  the 
similarity  of  names,  might  put  too  extensive  a  con- 
struction upon  what  I  said  with  regard  to  the  use- 
fulness  of  the  power  of  the  crown  in  England  ;— 
that  they  might  accuse  or  suspect  me,  for  instancy 
of  attributing  the  superior  advantages  of  the  Eag>- 
lish  mode  of  government  over  the  republican  foraSt 
merely  to  its  approaching  nearer  to  the  nature  of 
tbe  monarchies  established  in  the  other  parts  of 
Europe,  and  of  looking  upon  every  kind  of  mon- 
archy as  preferable  in  itself  to  a  republican  govern* 
ment ; — an  opinion  which  1  do  not  by  any  means^ 
or  in  any  degree,  entertain  :  I  have  too  much  affeo* 
tion,  or  (if  you  please)  prepossession,  in  favour  of 
that  form  of  government  under  which  I  was  born  ; 
and,  as  I  am  sensible  of  its  defects,  so  do  I  know 
how  to  set  a  value  upon  the  advantages  by  which 
it  compensates  for  them. 

I  therefore  have,  as  it  were,  made  haste  to  avail 
myself  of  the  first  opportunity  of  explaining  my 
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meaniDg  on  this  subject— of  indicating  that  the 
power  of  the  crown  in  Eagtand  stands  upon  foun* 
dations  entirely  different  from  those  on  which  the 
^.same  power  rests  in  other  countries— and  of  en- 
gaging the  reader  to  observe  (which  for  the  present 
will  suffice)^  that^  as  the  English  monarchy  differs^ 
in  its  nature  and  main  foundations,  from  every 
other,  so  all  that  is  said  here  of  its  advantage  is 
peculiar  and  confined  to  it. 

But  to  come  to  the  proofs  (derived  from  facts) 
of  the  solidity  accruing  to  the  power  of  the  crown 
in  England,  from  the  Ohcxistence  of  the  two  as« 
semblies  which  concur  to  form  the  English  parlia^- 
ment,  I  shall  first  point  out  to  the  reader  several 
open  acts  of  these  two  houses,  by  which  they  have 
by  turns  effectually  defeated  the  attacks  of  each 
other  upon  its  prerogative. 

Without  looking  farther  back  for  examples  than 
the  reign  of  Charles  the  Second,  we  see  that  the 
house  of  commons  had,  in  that  reign,  begun  to 
adopt  the  method  of  adding  (  or  tacking,  as  it  is 
commonly  expressed  )  such  bills  as  they  wanted 
more  particularly  to  have  passed,  to  their  money 
bills.  This  forcible  use  of  their  undoubted  privi- 
lege of  granting  money,  if  it  had  been  suffered  to 
grow  into  common  practice,  would  have  totally 
destroyed  the  equilibrium  that  ought  to  subsist  be- 
tween them  and  the  crown.    But  the  lords  took 
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upon  themsefTes  the  task  of  main  taiDiiYg  that 
libriam ;  they  compfaiDed  with  great  warmth  of 
the  sereral  prececients  that  were  made  by  the  eom^ 
nions  of  the  practice  we  Aiention :  they  insisted 
that  bills  sbottfd  be  framed  "  in  the  old  and  decent 
wm  of  parHament  ;^^  anil  at  hist  made  it  a  staad- 
ing  order  of  their  heirsef,  to  rejeet,  upon  the  sight 
of  them,  all  bills  that  are  tacked  to  money  biHs. 

Again  about  the  thirty-first  year  of  the  sanse 
reign,  a  strong  party  prevailed  in  the  bouse  of  eooi* 
mons;  and  their  efforts  were  not  entirely  confinedr 
if  we  may  credit  the  historians  of  those  times,  to- 
serving  their  constituents  faithfully,  and  providing 
for  the  welfare  of  the  state.  Among  other  bills 
which  they  proposed  m  their  house,  they  carried 
one  to  exclude  from  the  crown  the  immediate  heir 
to  it ;  an  affair  this  of  a  very  high  nature ;  and 
with  regard  to  which  it  may  well  be  questidaed 
whether  the  legislative  assemblies  have  a  right  ta 
form  a  resolution  without  the  express  and  declared 
concurrence  of  the  body  of  the  people.  Bat  btftb 
the  crown  and  the  nation  were  delivered  from  the 
danger  of  establishing  such  a  precedent,  by  the  ia^ 
terposrtion  of  the  lords,  who  threw  out  the  biH  6ft 
the  first  reading. 

In  the  reign  of  king  William  the  Third,  a  few 
years  after  the  Revolution,  attacks  were  made  upod 
the  crown  from  another  quarter.     A  strciig  partjr 


irat  formei  m  tbe  lumsc  of  forcb  t  ami,  an  w^  siaj 
we  in  Bishop  ftturnet's  Hislory  of  hit  Own  TimeB, 
they  entertaioed  very  deep  deaigQS«  Qae  of  dieir 
Tiew8»  anioDg  others,  was  to  abridge  the  royal  pre^ 
fogative  of  calling  parliftoieiils,  ami  jadgiog  of  the 
proper  times  of  doing  it.4&  They  aocordiogij  irm- 
ined  and  carried  m  their  hodse  a  bill  for  ascertain- 
ing the  sktingof  parliament erery  year:  bat  the 
bill,  after  it  had  passed  in  their  boasey  wa»  Directed 
by  the  coromoos.f 

Again,  we  find  that,  a  tittle  after  tbe  accessiea 
of  king  George  the  First,  an  atteos^  was  snade  fay 
a  party  in  tbe  house  of  lords  to  wrest  from  the 
crown  a  prerogative  whicb  is  ooe  of  its  fiaest  flow* 
ers,  and  is,  besides,  the  only  check  it  has  on  tbe 
dangerous  views  which  that  house  (whicb  may  stop 
both  money  bills  and  all  other  bills )  might  be 
brought  to  entertain ;  I  mean  tbe  right  of  addiag 

*  They,  besidaB,  jsoffmei  to  ImifqsU  mon^j  t»Us  sAopped  in 
&eir  house  till  they  had  procuied  the  right  of  taxing  themselves, 
their  own  estates,  and  to  have  a  committee  of  lords,  and  a  certain 
number  of  the  commons,  appointed  to  confer  together  concerning 
Hie  stale  of  the  netion :  **  which  eommitlse/'  says  Mihep  Bumsl^ 
''would  sooB  hsivs  ^toivd  tohsstbsasa  oauiMil^stsI^  ftat 
w^mld  have  hnmi^  «11  affun  uodar  jthsir  io^psptioo,  spd  9Sf^ 
hfui,  been  ftofoaed  but  when  tbe.natiQn  was  ready  to  fcissk  io^ 
civil  wars."— See  Bumefs  History,  anno  16d3. 

t  Nev.S,lMB. 
SB 
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new  members  to  it,  and  jadging  of  the  times 
it  may  be  necessary  to  db  so.  A  bill  wbb  aocoiA^ 
kigly  presented,  aiidcarried»  in  the  houee  of  lord^ 
lor  limiting  the  members  of  that  honse  ta  a  fi«d 
number,  beyond  which  it  should  not  be  increased i 
but  after  great  pains  taken  to  insure  the  aoccaps  of 
this  bill,  it  was  at  last  rejected  by  the  commoiia. 

In  fine,  the  several  attempts  which  a  mayority  in 
the  house  of  commons  have  in  their  turn  mad6  to 
restrain,  farther  than  it  now  is,  the  influence  of  the 
crown  arising  from  the  distribution  of  preferoients 
and  other  advantages,  have  been  checked  by  the 
house  of  lords ;  and  all  place-bills  have,  from  the 
beginning  of  this  century,#  constantly  miacarffiedl 
in  that  liouse. 

Nor  have  these  two  powerful  assemblies  oaljr 
succeeded  in  thus*  warding  off  the  open  aitaduief 
each  other  on  the  power  of  the  crown.  Their  C(^ 
existence,  and  the  principles  upon  which  they  are 
severally  framed,  have  been  productive  of  anotber 
effect  much  more  extensive,  though  at  first  less  sit- 
tended  to, — I  mean  the  preventing  even  the  msJt- 
ing  of  such  attacks;,  and  in  tiroes,  too,,  whea  tbe 
crown  was  of  itself  incapable  of  defending  its  aatho« 
rity;  the  views  of  each  house  destroying,  apoti 
those  occasions,  the  opposite  views  of  the  other» 

*  Now  the  fattt^-that  Isi  the  eighteenik 


.  «F   ENCLAKB.  37  \ 

like  those  positive  and  negative  equal  ^oanttties 
(if  I  may  be  allowed  the  comparison)^  which  de- 
stroy each  other  on  the  apposite  sides  of  an  equa? 
tion« 

Of  this  we  have  several  remarkable  examples : 
for  instance,  when  the  sovereign  has  been  a  minor. 
If  we  examine  the  history  of  other  nations,  eape^ 
cially  before  the  invention  of  standing  armies,  we 
shall  find  that  the  event  we  mention  never  failed 
to  be  attended  with  open  invasions  of  the  royal 
authority,  or  even  sometimes  with  complete  and 
settled  divisions  of  it.  In  England,  on  the  contra-* 
ry,  whether  we  look  at  the  reign  of  Richard  IL  or 
that  of  Henry  VK  or  of  Edward  VI.  we  shall  see 
that  the  royal  authority  was  quietly  exercised  by 
the  councils  that  were  appointed  to  assist  tliose 
princes  ;  and  when  they  came  of  age,  it  was  deli- 
vered over  to  them  undiminished. 

But  nothing  so  remarkable  can  be  alleged  on 
this  subject  as  the  manner  in  which  the  two  bouses 
have  acted  upon  those  occasions,  when,  the  crown 
being  without  any  present  possessor,  they  had  it 
in  their  power,  both  to  settle  it  on  what  person 
they  pleased^  and  to  divide  and  distribute  its  ef- 
fectual prerogatives,  in  what  manner,  and  to  what 
set  of  men,  they  might  think  proper*  Circumstan- 
ces like  these  we  mention  have  never  faded,  in 
other  kingdoms,  to  bring  on  a  division  of  the  effec- 
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itoiA  atieborUy  of  the  crtfwn,  of  even  of  thm  iMit 
jtspelf.  In  Sweden^  fer  Hiitance  (to  speak  of  •  kid|^ 
t3bm  which  has  borne  the  greatest  eatn^ard  rewii* 
.blance  to  that  of  Eiigland)  when  queen  CbriatiM 
was  pfrt  ttodera  necessity  of  abdicating  the  eroaro^ 
and  it  iras  traosferred  to  the  prince  who  atoodiitst 
to  her  In  the  line  of  succession,  the  ei^ecdtiva  an- 
fborify  in  the  state  was  fmnedr^tely  iWided^  aod 
either  distributed  among  the  noMes,  or  assii^Md 
tcr  the  senate*  into  which  the  nobks  alone  could  bt 
adoiiited  ;  and  the  new  ting  was  oaJy  to  be  a  piW^ 
sidenc  oyer  it. 

After  the  death  of  Charles  the  Twelfth^  wka 
died  without  male  heirs,  the  disposal  of  the  cxdwi 
i  the  power  jo(  which  Charles  the  Eleventh  had 
found  means  to  render  again  absolute)  returffedto 
ihe  states,  and  was  settled  on  ttie  princess  Ulriea 
and  the  prince  her  husband.  B'ut  the  senate,  at 
Ihe  sacTie  time  It  thus  settled  the  possession  of  the 
crown,  again  assumed  to  itself  the  effectual  autM* 
rity  which  had  formerly  belonged  to  it.  The  priL 
^ilege  of  assembling  the  states  was  tested  in  chat 
body*  They  also  secured  to  themsdtres  the  power 
of  making  war  and  peace,  and  treaties  with  forefgn 
powers,««» the  disposal  of  places,-^the  command  of 

* 

the  army  and  of  the  fleet, — and  the  administraticm 
of  the  public  revenue.  Their  number  was  to  con* 
sist  of  sixteen  members.    The  majority  of  rotes 


msB  to  be  deei8i?e  opoo  every  oocasion.  The  aidy 
privilege  of  tbe  ne#  kiog  was  t6  bafe  bii  fote 
Mckooed  §99  two :  and  if  at  adjr  tiacie  be  ifaendi 
/efuse  to  attend  tbeir  meetings,  tbe  bssiaess  was 
nevertbetess  to  be  dooe  as  eflectaally  and  defioi^ 
ti?eiy  wilhoot  biiii.# 

*  The  senate  had  procured  a  seal  to  be  made,  to  be  affixed  to 
their  official  resolutions,  in  case  the  king  should  refuse  to  lend  his 
own.  The  reader  will  find  more  particulars  concerning  the  former 
goivemnletit  of  Sweden  hi  the  nmeteentfa  chapter. 

Hegalalioasof  asimilaf  nature  bad  been  mads  in  DenmMk; 
sad  oontkuied  lo  suhabt,  with  sonM  Tanations^  till  the  ftrohttiiMi 
which,  in  the  seventeeth  centuiy,  placed  the  whole  power  of  ths 
state  in  the  hands  of  the  crown,  without  control.  The  different 
kingdoms  into  which  Spain  was  formerly  divided  were  governed 
in  much  the  same  manner. 

And  in  Scotland,  that  seat  of  anarchy  and  aristocratical  feuds^ 
tbe  great  offices  hi  the  state  were  not  only  taken  from  the  erown^ 
but  thej  were  moreover  made  heredltaiy  in  the  principal  families 
of  the  body  of  the  nobles :  such  were  the  offices  of  high  admirri^, 
high  steward^  high  constable,  great  chamberlain,  and  justice  gene- 
ral ;  this  last  office  implied  powers  analogous  to  those  of  the  chan* 
cellor  and  the  chief  justice  of  the  king's  bench  united. 

Tbe  kingfs  mm<nity,  or  personal  weakness,  or,  in  general,  ths 
difficulties  in  which  the  state  might  be  involved,  were  drcnmstan- 
ces  of  which  the  Scotch  leaders  never  fiuled  to  avail  themselves 
for  invading  the  governing  authority.  A  j^markable  instance  of 
Ihe  claims  which  they  used  to  set  forth  on  those  oecasioiis  occms 
in  a  bill  that  was  framed  in  the  year  1703,  for  settling  the  succes- 
sion to  the  crown,  after  the  demise  of  the  queen,  under  the  title  of 
Jn  Act  for  the  8e€Urli$  qfthe  KiHgdftm. 
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But,  in  Eogland,  the  revolutioa  of  tbe  year  4^9^ 
was  terminated  in  a  manner  totally  different.' 
Those  who  at  that  interesting  epoch  had  tbegaar- 
dianship  of  the  crown, — those  in  whose  hands  it 
lay  vacant^ — did  not  manifest  so  much  as  a  thooglit 
to  split  and  parcel  out  its  prerogative.  They  ten-r 
dered  it  to  a  single  indivisible  possessor,  impelled 
as  it  were  by  some  secret  power  operating  upon 
themt  without  any  salvo,  without  any  article  to 
establish  the  greatness  of  themselves  or  of  their 
families.  It  is  true,  those  prerogatives  destructive 
of  public  liberty,  which  the  late  king  had  aasnmed 
were  retrenched  from  the  crown  ;  and  thus  far  the 
two  houses  agreed.  But  as  to  any  attempt  to 
transfer  to  other  hands  any  part  of  the  authority  of 


The  Scotch  parliameiit  was  to  sit  by  its  own  author!^ 
year,  on  the  first  day  of  November,  and  adjourn  itself  as  it  should 
think  proper. 

The  king  was  to  give  his  assent  to  all  laws  agreed  to,  and  oflbr- 
ed  by,  the  estates ;  or  commission  proper  officers  for  doing  the 
same. 

A  conmiittee  of  one-and-thirty  members,  chosen  by  the  paxiia- 
ment,  were  to  be  called  the  king's  council,  and  govern  during  the 
recess,  being  accountable  to  the  parliament 

The  king  was  not  to  make  any  foreign  treaty  without  the  coft> 
sent  of  parliament. 

All  places  and  offices,  both  civil  and  military,  and  all  pennons 
formerly  given  by  the  king,  were  ever  after  to  be  given  by  parlia- 
ment.— See  Parliamentary  Debates^  anno  1703. 
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the  crown,  no  proposal  was  even  made  about  it* 
Those  branches  of  prerogati?e  which  were  takiM 
from  the  kingly  oflSice  were  annihilated,  and  made 
to  cease  to  exist  in  the  state ;  and  aU  the  executive 
authority  that  was  thought  necessary  to  be  conti- 
nued in  the  government  was,  as  befoFe,  left  undi« 
vided  in  the  crown. 

In  the  rery  same  manner  was  the  whole  autho- 
rity of  the  crown  transferred  afterwards  to  the 
princess  who  succeeded  king  William  the  Thirds 
and  who  had  no  other  claim  to  it  bat  what  was 
conferred  on  her  by  the  parliament.  And  in  the 
same  manner  again  it  was  settled,  a  long  time  be- 
forehand, on  the  princes  of  Hanover  who  succeed- 
ed her.* 

*  it  may  not  be  improper  to  observe  here,  as  a  fSardier  proof  of 
the  indivisibility  of  the  power  of  the  crown  (which  has  been  above 
said  to  result  from  the  peculiar  frame  of  the  £lnglbh  government), 
that  no  part  of  the  executive  authority  of  the  king  ia  vested  in  his 
privy  council,  as  it  was  in  the  senate  of  Sweden  :  the  whole  busi- 
ness centres  in  the  sovereign  ;  the  votes  of  the  members  axe  not 
even  coi^ted  ;  and,  in  fiatct,  the  constant  style  of  the  law  is,  tbe 
king  in  council,  and  not  the  king  mid  council.  A  proviso  is  in- 
deed sometimes  added  to  some  bills,  that  certain  acts  mentioned  in 
•  them  are  to  be  transacted  by  the  king  in  eoundl ;  but  this  is  only 
a  precaution  taken  in  the  view  thut  the  most  important  afiain  of  a 
great  nation  may  be  transacted  with  proper  solemnity,  and  to  pro- 
vent,  for  instance,  all  objections  that  might,  in  process  of  time,  be 
drawn  from  the  uncertainty  wheQier  the  king  had  assented^  or  not» 
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Tbere  is  yet  ooe  more  extraordiDary  fact,  te 
which  I  desire  the  reader  to  give  attentioo .-^Not- 
withstanding all  the  revolutions  we  meDtioo,  aU 
thoagh  parliament  hath  sat  every  year  since  tlie 
beginning  of  this  century^  and  though  tbey  luuRt 
constantly  enjoyed  the  most  unlimited  freedom 
both  as  to  the  subjects  and  the  manner  of  their  do* 
liberations^  and  numberless  proposals  have  in  con* 
sequence  been  madCy^^^yet  such  as  beeor  the  efi^ 
ciency  of  each  honse^  in  destroying,  preveatiog^of 
qualifying  the  views  of  the  other,  that  the  crowo 
has  not  been  oiiliged  daring  all  that  period  to  malDr 
use,  even  once,  of  its  negative  voice ;  and  the  last 
bill  rejected  by  a  king  of  England  was  that  reject 
ed  by  king  William  the  Third  in  the  year  1699  for 
triennial  parliaments.* 

There  occurs  another  instance  yet  more  remarfe 
able  of  this  forbearing  conduct  of  the  parliament 
in  regard  to  the  crown,  to  whatever  open  or  latent 
cause  it  may  be  owing,  and  how  little  their  cspHt 
de  corps  in  reality  leads  them,  amidat  the  apparent 
beat  sometimes  of  their  struggles,  to  invade  its 
governing  executive  authority :  I  mean  tiie  facility 

to  certain  psrticular  tianasctioDs.  Tlie  king  aamts  the 
of  tbe  privj  council,  or  sxcludos  them,  by  causiag  4mr 
be  struck  out  of  the  book. 

*  He  assented  afewjean  afierwerds  to  that  hill,  wken 
amendmente  bad  been  made  in  it 
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with  which  they  have  been  prevailed  upon  to  give 
up  any  essential  branch'  of  that  authority,  even 
after  a  conjunction  of  preceding  circumstances  had 
caused  them  to  be  actually  in  possession  of  it:  a 
case  this,  however,  that  has  not  frequently  happen* 
ed  in  the  English  history.  After  the  restoration 
of  Charles  the  Second,^  for  instance,  the  parliament, 
of  their  own  accord,  passed  an  act  (in  the  first  year 
that  followed  that  event),  by  which  they  annihila- 
ted, atone  stroke,  both  the  independent  legislative 
authority,  and'  all  claims  to  such  authority,  which 
they  had  assumed  during  the  preceding  disturban- 
ces :  by  the  stat.  13  Car.  II.  c  1,  it  was  forbidden, 
under  the  penalty  of  a  pramunirCt  to  affirm  that 
either  of  the  two  houses  of  parliament,  or  both 
Jointly  possess,  without  the  concurrence  of  the 
king,  the  legislative  authority*  In  the  fourth  year 
after  the  Restoration,  another  capital  branch  of 
the  governing  authority  of  the  crown^  was  also  re- 
stored to  it^  without  any  manner  of  strugglie  :  by 
the  Stat.  16  Car.  II.  c.  1,  the  act  was  repealed  by 
which  it  had  been  enacted,  that  in  case  the  king 
should  neglect  to  call  a  parliament  once  at  least  in 
three  years,  the  peers  should  issue  the  writs  for  an 
election  ;  and  that,  should  they  neglect  to  issue 
the  same^  the  constituents  should  of  themselves 
assemble  to  elect  a  parliament. 

It  is  here  to  be  observed^  tbat^  in  the  same  reign, 
3c 
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the  parliameat  passed  the  Habeas  Corpus  Act,  ai 
well  as  the  other  acts  that  prepared  for  the  sane, 
and  in  general  showed  a  jealousy  in  watcbiag  ofor 
the  liberty  of  the  subject,  superior  perhaps  to  what 
has  taken  place  at  any  other  period  of  the  Eiigiiib 
history*  This  is  another  striking  conBrmatioQ  ^ 
what  has  been  remarked  in  a  precediog  chapter, 
concerning  the  manner  in  which  public  4i8tuiii9n- 
ces  have  been  terminated  in  England.  Here  w/e 
find  a  series  of  parliaments  to  have  been  tenaciovi- 
ly  and  perseveringly  jealous  of  those  kipda^  of  po- 
pular universal  provisions,  which  great  neu  m 
other  states  ever  disdained  seriously  to  thioi^  of,^ 
or  give  a  place  to,  in  those  treaties  by  which  inter- 
nal peace  was  restored  to  the  nation  ;  and  at  the 
same  time  these  parliaments  cprdialUy  and  siQcene- 
]y  gave  up  those  high  and  splendid  braochei  qf 
governing  authority  which  the  senates^  or  assem- 
blies of  great  men  who  surrounded  the  moaaffcbs 
in  other  limited  monarchies,  never  ceased  ii^xicw- 
ly  to  strive  to  assume  to  themselyesi— and  which 
the  monarchsy  after  having  lost  them,  never  Wjere 
able  to  recover  but  by  military  violence,  alde4  by 
surprise,  or  through  national  commotions,  /m 
these  are  political  singularities,  certainly  retn^tfl^- 
able  enough.  It  is  a  circumstance  in  up  sohi^I 
degree  conducive  to  the  solidity  of  the  e^f/ef:utiffi 
authority  of  the  English  crown  (wbic^  is  the  fob- 
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ject  of  this  chapter),  that  those  persons  who  seem 
to  have  it  in  their  power  to  wrest  the  same  from 
it,  are  even  prevented  from  entertaining  thoughts 
of  doing  so.  * 

*  I  shall  mention  another  instance  of  this  real  disinterestedness 
of  the  parliament  in  regard  to  the  power  of  the  crown ; — ^nay,  of 
the  strong  bent  that  prevails  in  that  assembly  to  make  the  crown 
the  general  depositary  of  the  executive  authority  of  the  nation ;  I 
mean  to  speak  of  the  manner  in  which  they  are  accustomed  to 
provide  for  the  execution  of  such  resolutions  of  an  active  kind  as 
Aey  may  at  times  adopt :  it  b  always  by  addressing  the  crown  for 
that  purpose,  and  desiring  it  to  interfere  with  its  own  executive 
authority.  Even  in  regard  to  the  printing  of  their  journals,  the 
crown  is  applied  to  by  the  commons,  with  a  promise  of  making 
good  to  it  the  necessary  expenses.  Certainly,  if  there  existed  in 
that  body  any  latent  anxiety,  any  real  ambition  ( 1  speak  here  of 
the  general  tenor  of  their  conduct)  to  invest  themselves  with  the 
executive  authority  in  the  state,  they  would  not  give  up  the  provi- 
ding by  their  own  authority,  at  least  for  Uie  object  just  mentioned ; 
it  might  give  them  a  pretence  for  having  a  set  of  officers  belonging 
to  them,  as  well  as  a  treasury  of  their  own,  and,  in  short,  for 
establishing  in  their  favour  some  sort  of  beginning  or  precedent ;  at 
ihe  same  time  that  a  wish  on  their  part,  to  be  the  publishers  of  their 
own  journals,  could  not  be  decently  opposed  by  the  crown,  nor 
would  be  likely  to  be  disapproved  by  the  public.  To  some  read- 
ers the  fact  we  are  speaking  of  may  appear  trifling;  tomeitdoes 
not  seem  so :  I  confess  I  never  see  a  paragraph  in  the  nevirspapeni, 
mentioning  an  address  to  the  crown  for  borrowing  its  executi\'e 
prerogative  in  regard  to  the  inconsiderable  object  here  alluded  to, 
without  pausing  on  the  article.  Certainly  there  must  exist  causes 
of  a  very  peculiar  nature  which  produce  in  an  assembly  possessed 
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As  another  proof  of  the  peculiar  solidity  ef  the 
power  of  the  crown,  in  England^  may  be  meation- 
ed  the  facility,  and  safety  to  itself  and  to  .the  states 
with  which  it  has  at  all  times  been  able  to  deprive 
any  particular  subjects  of  their  different  office^ 
however  overgrown  and  even  dangerous  their  pri<- 
vate  power  might  seem  to  be.  A  very  remarkable 
JDStunce  of  this  kind  occurred  when  the  great  doke 
of  Marlborough  was  suddenly  removed  from  all 
bis  employments.  The  following  is  the  aacouat 
given  by  dean  Swift  in  his  *^  History  of  the  Four 
Last  Years  of  the  reign  of  Queen  Anne/' 

"  As  the  queen  found  herself  under  a  necessity, 
either,  on  the  one  side,  to  sacrifice  those  frieods 
who  had  ventured  their  Jives  in  rescuing  her  oat 
of  the  power  of  some  whose  former  treatment  she 
had  little  reason  to  be  fond  of — to  put  an  end  to 
the  progress  she  had  made  towards  a  peace,  and 
dissolve  her  parliament;  or,  on  the  other  side,  by 
removing  one  person  from  so  great  a  trust,  to  get 
clear  of  all  her  difBculties  at  once  -,  her  majesty  de** 

of  so  much  weight,  th«t  reoiarkable  freedom  Irom  any  serious  anir 
bition  to  push  their  advantages  farther — which  inspire  it  with  ibm 
great  poUtical  forbearance  we  have  mentioned,  with  so  sincere  ao 
indifference  in  general,  in  regard  to  arrogating  to  themselves  any 
branch  of  the  executive  authority  of  the  crown  :  they  really  seem 
JDS  if  they  did  not  know  what  to  do  with  it  after  having  acquired  il^ 
or  of  what  kind  of  service  it  may  be  to  them. 
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termined  upon  the  latter  expedient^  as  the  shorter 
aod  safer  course ;  aud^  during  the  recess  at  Christ- 
loas^  sent  the  duke  a  letter^  to  tell  him  she  had  no 
farther  occasion  for  his  service* 

*'  There  has  not  perhaps  in  the  present  age  been 
a  clearer  instance  to  show  the  instability  of  great- 
ness which  is  not  founded  on  virtue :  and  it  ma/ be 
an  instruction  to  princes  who  are  well  in  the  hearts 
of  their  people,  that  the  overgrown  power  of  any 
particular  person,  although  supported  by  exorbit- 
ant wealth,  can,  by  a  little  resolution,  be  reduced 
in  a  moment,  without  any  dangerous  consequences. 
This  lord,  who  was,  beyond  all  comparison,  the 
greatest  subject  in  Christendom,  found  his  power, 
credit,  and  influence,  crumble  away  on  a  sudden  ; 
and  except  a  few  friends  and  followers,  the  rest 
dropped  off  in  course/'  &c.  (B.  I.  near  the  end.) 

The  ease  with  which  such  a  man  as  the  dnke  was 
suddenly  removed,  dean  Swift  has  explained  by  the 
necessary  advantages  of  princes  who  possess  the 
affection  of  their  people,  and  the  natural  weakness 
of  power  which  is  not  founded  on  virtue.  How- 
ever, these  are  very  unsatisfactory  explanations. 
The  history  of  Europe,  in  former  times,  presents  a 
continual  series  of  examples  to  the  contrary.  We 
see  in  it  numberless  instances  of  princes  incessantly 
engaged  in  resisting  in  the  field  the  competition  of 
the  subjects  invested  with  the  eminent  dignities  of 
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the  realoij  ivho  were  not  by  any  cneaos  Mp^riorto^ 
them  in  point  of  virtue — or>  at  other  timetf,  lining 
in  a  continual  state  of  vassalage  ufider  some  pow^ 
erful  man  whom  they  durst  not  resist^  and  whole 
^*  power,  credit,  and  influence/'  they  would  have 
found  it  far  from  possible  to  **  reduce  in  a  odomeot^ 
or  crumble  on  a  sudden,  '*  by  the  sendmg  of  a  sia- 
gle  letter,  even  though  assisted  '*  by  a  little  resolo- 
tion,''  to  use  dean  Swift's  expressions;  and  ^  with* 
out  any  dangerous  consequences." 

Nay,  certain  kings,  such  as  Henry  the  Third  of 
France,  in  regard  to  the  duke  of  Guise,  aad  Jamet 
the  Second  of  Scotland,  in  regard  to  the  two  earii 
of  Douglas  successively,  had  at  last  recourse  to  |^t 
and  assassination  ;  and  expedients  of  a  sitntlar 
sodden  violent  kind  are  the  settled  methods  adopt- 
ed by  the  Eastern  monarchs ;  nor  is  it  very  sure 
that  they  can  always  easily  do  otherwise.# 

*  We  might  also  mention  here  the  case  of  the  emperor  Ferdi-^ 
nand  II.  and  the  duke  of  Walstein,  which  seems  to  have  at  Aa 
time  made  a  great  npise  in  the  world.  The  earls  of  Douglas  were 
sometimes  attended  by  a  retinue  of  two  thousand  horse. — See  /V*. 
Robertsons  History  of  Scotland,  The  duke  of  Guise  was  warn- 
ed, some  hours  before  his  death,  of  the  danger  of  trusting  his  pezsoo 
ui  the  king's  presence  or  house ;  he  answered.  On  n\seroii,  They 
durst  not. 

If  Mary,  queen  of  Scots,  had  possessed  a  power  ani^Qgoiis  to 
that  exerted  by  queen  Anne,  she  might  perhaps  have  avoidectlbe- 
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Even  ID  the  present  monarchiea  of  Europe,  not- 
withstanding the  awful  force  by  which  they  ^e 
outwardly  supported,  a  discarded  minister  is  the 
cause  of  more  or  less  anxiety  to  the  governing  au- 
thority ;  especially  if,  through  the  length  of  tim^ 
be  has  been  in  office,  he  happens  to  have  acquired 
a  considerable  degree  of  influence*  He  is  generally 
sent  and  confined  to  one  of  his  estaites  in  the  couj^* 
try,  which  the  crown  names  to  him:  he  is  nojk 
allowed  to  fippear  at  court,  npr  even  in  the  metro- 
polis ;  much  less  is  he  su^red  to  ^kppeal  to  the 
people  in  loud  cqmplai^ts,  to  inakepiiblic  speech* 
es  to  the  great  men  in  the  state,  and  intrigi;^ 
among  theoi ;  and,  in  short,  to  vent  his  resentment 
by  those  bitter,  aiid  sometimes  desperate  methodf, 
which,  in  the  constitution  of  this  country,  prove  in 
a  great  measure  harmless. 

But  a  dissolution  of  the  parliament,  that  is,  the 
dismission  of  the  whole  body  of  the  great  men  in 
the  nation,  assembled  in  ft  legislative  capacity,  is ^a 
circumstance  in  the  English  governqient,  in  a 
much  higher  .degree  r.emarkable  aind  deserjring  our 
notice  than  the  depriving  any  single  individual, 
however  powerf^l,  of  his  public  employmeots. 
When  we  consider  in  what  fm  easy  and  complete 

ing  driven  into  those  instances  of  ill-conduct  which  were  followed 
by  such  tragical  GO^/^msifkQ^r 
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manner  such  a  dissolution  is  eflTected  in  Enghmd, 
we  must  become  convinced  that  the  power  of  iBe 
crown  bears  upon  foundations  of  very  uncominoQ, 
though  perhaps  hidden  strength;  especially,  if  we 
attend  to  the  several  facts  that  take  place  in  other 
countries. 

In  France,  for  example,  we  find  the  crown,  not- 
withstanding  the  immense  outward  force  by  which 
it  is  surrounded,  to  use  the  utmost  caution  in  icn 
proceedings  towards  the  parliament  of  Paris  ;  an 
assembly  only  of  a  judiciary  nature,  withour  any 
legislative  authority  or  avowed  claim,  and  whicli. 
If)  short,  is  very  fisir  from  having  the  same  weight  in- 
the  kingdom  of  France  as  the  English  parliament 
has  in  England.  The  king  never  repairs  to  that 
assembly,  to  signify  his  intentions,  or  hold  a  Hide 
justice^  without  the  most  overawing  circumstances 
of  military  apparatus  and  preparation,  constantly 
choosing  to  make  his  appearance  among  them  ra- 
ther  as  a  general  than  as  a  king. 
•  And  when  the  late  king,*  having  taken  a  serious 
alarm  at  the  proceedings  of  this  parliament,  at 
length  resolved  upon  their  dismission,  he  fenced 
himself,  as  it  were  with  his  army ;  and  military 
messengers  were  sent  with  every  circumstance  of 
secrecy  and  dispatch,  who  at  an  early  part  of  the 

*  Louis  the  Fifteenth. 
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day,  and  at  Ibe  same  hour,  surprised  each  member 
ID  bis  own  bouse,  causing  them  severally  to  retire 
to  distant  parts'  of  tbe  comitry,  which  were  de- 
scribed to  them,  witboat  allowing  them  time  to 
considert  much  less  to  meet,  and  hoM  any  consuI« 
tation^ 

But  tbe  person  who  is  mvested  with  the  kingly 
office  in  England,  has  need  of  no  other  weapon, 
no  other  artillery,  than  the  civil  insignia  of  his  dig* 
nity  to  e£fect  a  di9solution  of  the  parliament.  He 
steps  into  the  midst  of  them,  telling  them  that 
they  are  dissolved  ;  and  they  are  dissolved : — he 
tells  them  that  they  are  no  longer  a  parliament ; 
and  they  are  no  longer  so.  Like  the  wand  of  Po* 
pilius,f  a  dissolution  instantly  puts  a  stop  to  their 
warmest  debates  and  most  violent  proceedings. 
The  peremptory  words  by  which  it  is  expressed 
have  no  sooner  met  their  ears,  than  all  Iheir  legis- 
lative faculties  are  benumbed :  though  they  may  be 
still  sitting  on  tbe  same  benches,  they  look  no 
longer  on  themselves  as  forming  an  assembly  ^ 
they  no  longer  consider  each  other  in  the  light  of 
associates  or  of  colleagues.  As  if  some  strange 
kind  of  weapon,  or  a  sudden  magical  effort,  bad 
been  exerted  in  the  midst  of  them,  all  the  bonds 

t  A  Roman  ambasndor,  who  sU^psd  tht  anny  of  Antiodiii% 
king  of  Syria. — LtrM  Hist.  lib.  xlv. 

3  D 
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of  their  union  are  cut  off;  and  they  hasten  awajr,  I 
without  having  so  much  as  the  thought  of  cx>Dtins- 
ing  for  a  single  minute  the  duration  of  their  as-    \ 
sembly.^ 
To  all  these  obserf  aliens  concerning  the  pecu- 

*  Nor  has  Londoa  post-horses  enough  to  drive  them  &r  and 
near  into  the  country,  when>  the  declaration,  by  which  the  par, 
liament  is  dissolved,  also  mentions  the  calling  of  a  new  one. 

A  dissolution',  when  proclaimed  by  a  common  crier,  aedsled  by 
a  few  beadles,  is  attended  by  the  veiy  same  efiects. 

To  the  account  of  the  expedient  used  by  Louii  XV.  of  FVawss 
to  effect  the  diBmission  of  the  parliament  of  Paris,  ,we  may  addtbt 
manner  in  which  the  crown  of  Spain,  more  arbitraiy  perfaapa  than 
that  of  France,  undertook  some  years  ago  to  rid  itself  of  the  leB- 
gious  society  of  the  Jesuits,  whose  political  influence  and  ihi 
bad'  grown  to  give  it  umbrage.  They  were  seized  by  an 
force  at  the  same  minute  of  the  same  day,  in  every  town  or  bo- 
rough of  that  extensive  monarchy,  where  they  had  reatdeDoa^  m 
grder  to  their  being  hurried  away  to  ships  that  were  wattu^  ie 
cany  them  into  another  country ;  the  whole  business  being  ooiii* 
ducted  with  circumstances  of  secrecy,  of  surprise,  and  of  prepara- 
tion, far  superior  to  what  is  related  of  the  most  celebrated  oonqn- 
raoies  mentioned  in  histoiy. 

The  dissolution  of  the  parliament  which  Charles  the  Saeond 
had  called  at  Oxford  is  an  extremely  curious  event ;  a  very  lively 
account  of  it  is  to  be  found  in  Oldmixon's  History  of  En^and. 

If  certain  alterations,  however  imperceptible  they  may  feaimp^ 
be  at  first  to  the  public  eye,  ever  take  place,  the  period  may  come 
at  which  the  crown  will  no  longer  have  it  in  its  power  to  diaacdva 
the  parliament ;  that  is  to  say,  a  dissolution  will  no  longer  be  fol- 
lowed by  the  same  effects  that  it  is  at  piesent 
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Har  solidity  of  the  authority  of  the  erown  in  Eng- 
landy  I  shall  add  another  that  is  supplied  by  the 
whole  series  of  the  English  history ;  which  is,  that 
though  bloody  broils  and  disturbances  have  often 
taken  place  in  England,  and  war  been  often  made 
against  the  king,  yet  it  has  scarcely  ever  been  done, 
but  by  persons  who  positively  and  expressly  laid 
claim  to  the  crown.  Even  while  Cromwell,  con- 
tended with  an  armed  force  against  Charles  the 
First,  it  was  in  the  kingV  own  nanie..that  he  waged 
war  against  him. 

The  same  objection  might  be  expressed  in  a 
more  general  manner,  and  with  strict  truth,  by 
saying  that  no  war  has  been  waged^  in  England, 
against  the  governing  authority,  except  upon  na- 
tional grounds  s  that  is  to  say,  either  when  the  title 
to  the  crown  has  been  doubtful,  or  when  general 
xromplaints,  either  of  a  political  or  religious  kind, 
have  arisen  from  every  part  of  the  nation.  As  in- 
stances of  such  complaints,  may  be  mentioned 
those  that  gave  rise  to  the  war  against  king  Jobn^ 
which  ended  in  the  passing  of  the  Great  Charter ; 
4he  civil  wars  in  the  reign  of  Charles  the  First ; 
and  the  revolution  of  the  year  t68d.  From  the 
facts  just  mentioned  it  may  also  be  observed  as  a 
conclusion,  that  the  crown  cannot  depend  on  the 
great  ^security  we  have  been  describing  any  longer 
than  it  continues  to  fulfil  its  engagements  to  the 
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nation,  and  to  respect  those  laws  which  font  the 
compact  betWieen  it  aad  the  people.  And  the  im- 
ninenc  dangers^  or  at  least  the  alarms  and  perplex* 
ities,  in  which  the  kings  of  England  have  conatantlj 
involved  themseJves,  whenever  they  have  attempt* 
ed  to  struggle  against  the  general  sense  of  the  nap* 
tion^  manifestly  show  that  all  that  has  been  above 
observed,  concerning  the  security  and  remarkable 
stability  somehow  anneiced  to  their  office,  is  to  be 
understood,  not  of  the  capricious  power  of  tbt 
man,  but  of  the  lawful  authority  of  the  head  of  the 
state.* 

*  One  more  obsenraUon  may  be  made  on  the  subject;  wUck 
is,  that  when  the  kingly  dignity  has  happened  in  England  to  hs 
yrrested  from  the  possessor,  through  some  revolution,  it  has  beea 
recovered  or  struggled  for,  with  more  difficulty  than  in  other  comi- 
iries :  in  all  the  other  countries  upon  earth,  a  king,  dejure  ( lij 
claim%  possesses  advantages  in  regard  to  the  king  in  being;  xbhA 
superior  to  those  of  which  the  some  circumstances  may  be  prodno 
tive  in  England.  The  power  of  th^  other  sovereigns  in  the  woild 
)&  not  so  securely  established  as  that  of  an  English  king ;  but  thea 
;their  character  is  more  indelible ;  that  is  to  say — till  their  antagOi- 
Aists  have  succeeded  in  cutting  off  them  and  their  fisimiliesy  IImj 
f  osseai,  in  4l  high  degree,  a  power  to  renew  those  claims  and  dis- 
turb the  sto^e.  Those  family  pleas  or  claims  of  priority,  and*  ia 
general,  these  arguments  to  which  the  bulk  of  mankind  have  agreed 
to  allow  so  much  weight,  cease  almost  entirely  to  be  of  any  effect 
in  England^  against  the  person  actually  invested  with  the  kingly 
office,  as  soon  as  the  constitutional  parts  and  springs  have  begun  to 
A^ove,  and,  in  short,  as  soon  as  the  machine  of  the  government  has 
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There  is  certainly  a  very  great  degree  of  singula- 
rity ID  all  the  circumstances  we  have  been  describ- 
ing here :  those  persons  who  are  acquainted  with 
the  history  of  other  countries  cannot  but  remark 
with  surprise  that  stability  of  the  power  of  the 
English  crown — that  mysterious  solidity,  that  in- 
ward binding  strength  with  which  it  is  able  to 
carry  on  with  certainty  its  legal  operations^  amidst 
the  clamorous  struggle  and  uproar  with  which  it  is 
commonly  surrounded^  and  without  the  medium 
of  any  armed  threatening  force.  To  give  a  demon- 
stration of  the  manner  in  which  all  these  things 
are  brought  to  bear  and  operate,  it  is  not>  as  I  said 
before,  my  design  to  attempt  here  ;  the  principles 
from  which  such  demonstration  is  to  be  derived, 
suppose  an  inquiry  into  the  nature  of  man,  and  of 

<mce  hegun  to  be  in  fiill  play.  An  univeiial  general  ferment,  simi- 
lar to  that  which  produced  the  former  disturbances,  is  the  only 
time  of  real  danger. 

The  remarkable  degree  of  internal  national  quiet,  which,  for 
veiy  near  a  centuiy  post,  has  followed  tlie  revolution  of  the  year 
1689,  is  astrongproof  of  the  truth  of  the  observations  above  made; 
nor  do  I  think  that,  all  circumstances  being  considered,  any  othej: 
country  can  produce  the  like  instance. 
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human  aflfairs,  which  rather  foeloogs  to  philosopbf 
(though  to  a  braoch  hitherto  unexplored^  than  to 
politics;  at  least  such  an  inquiry  certainiy  lies  oat 
of  the  sphere  of  the  common  science  of  politid.* 
However,  I  had  a  very  material  reason  for  introdo- 
cing  all  the  above-mentioned  facts  cooceraing  the 
peculiar  stability  of  the  governing  authority  of 
England,  inasmuch  as  they  lead  to  an  obsenratioQ 
of  a  most  important  political  nature;  wbicb  ii^ 
that  this  stability  allows  several  essential  branches 
of  English  liberty  to  take  place,  which,  witboai  ity 
could  not  exist.  For  there  is  a  very  essential  con- 
sideration to  be  made  in  every  science,  tboagb 
speculators  are  sometimes  apt  to  loose  sight  of  i^ 
wnich  is  this — in  order  that  things  may  ha^e  exist* 
ence,  they  must  he  possible;  in  order  that  political 
regulations  of  any  kind  may  obtain  their  effedy 
they  must  imply  no  direct  contradiction,  either 
open  or  hidden,  to  the  nature  of  things,  or  to  the 
other  circumstances  of  the  government.  In  reason- 
ing from  this  principle,  we  shall  find  that  the  sta- 
bility of  the  governing  executive  authority  ia 

*  It  may,  if  the  reader  pleases,  belong  to  the  sdence  of  rndfrn* 
politics,  in  the  same  sense  as  we  saj  metaphysics;  that  u,  the 
science  of  those  things  which  lie  beyond  physical  or  substantial 
things.  A  few  more  words  are  bestowed  upon  the  sanae  subject  in 
the  advertisement,  or  preface,  at  the  head  of  this  work. 
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£ogIand,  and  the  weight  it  gives  to  the  whole  ma* 
chine  of  the  state^^  have  actually  enabled  the  Eng- 
lish nation,  considered  as  a  free  nation,  to  enjoy 
several  advantages  which  woald  realljr  have  been 
totally  unattainable  in  the  other  states  we  have 
mentioned  in  former  chapters,  whatever  degree  of 
public  virtue  we  might  even  suppose  to  have  be- 
longed to  the  men  who  acted  in  those  states  as  the 
advisers  of  the  people,  or,  in  general,  who  were  in« 
trusted  with  the  business  of  framing  the  laws. 

Ope  of  these  advantages  resulting  from  the  soli- 
dity of  the  government,  is,  the  extraordinary  per* 
sooal  freedom  which  all  ranks  of  individuals  in 
England  enjoy  at  the  expense  of  the  governing 
authority.  In  the  Roman  commonwealth,  for  in- 
stance, we  behold  the  senate  invested  with  a  num- 
ber of  powers  totally  destructive  of  the  liberty  of 
the  citizens  :  and  the  continuance  of  these  powers 
was,  no  doubt,  in  a  great  measure,  owing  to  the 
treacherous  remissness  of  those  men  to  whom  the 
people  trusted  for  repressing  them,  or  even  to  their 
determined  resolution  not  to  abridge  those  prero- 
gatives. Yet  if  we  attentively  consider  the  constant 
situation  of  a&irs  in  that  republic,  we  shall  find, 
that  though  we  should  suppose  those  persons  to 
have  been  ever  so  truly  attached  to  the  cause  of 
the  people,  it  would  not  really  have  been  possible 
for  them  to  procure  to  the  people  an  entire  seen* 
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rity.  The  right  enjoyed  by  the  aentter  of  saddealy 
BamiDg  a  dictator  wkb  a  power  iiarestFaiBcd  ly 
any  law,  or  of  investiog  the  eonaolt  with  mn  aotho* 
rity  of  much  the  same  kiod,^  and  the  power  it  it 
times  assumed  of  making  formidable  examples  of 
arbitrary  justice,  were  resourcet  of  whieb  the  re- 
public could  not,  perhaps,  with  safety  have  beea 
totally  deprived ;  and  though  these  esipediettii 
frequently  were  used  to  destroy  the  just  Itbertjof 
the  people,  yet  they  were  also  ?ery  often  the  oMaot 
of  preserving  the  commonwealtb. 

Upon  the  same  principle  we  should  possibly  find 
that  the  ostracism^  that  arbitrary  method  of  baoiab* 
ing  citixens,  was  a  necessary  resource  in  the  re- 
public of  Athena.  A  Venetian  noble  would  perhaps 
also  confess,  that,  however  terrible  the  atate  inqai- 
sition,  established  in  his  republic,  may  be  erea  te 
the  nobles  themselves,  yet  it  would  not  b^  prndenl 
entirely  to  abolish  it ;  and  we  do  not  knotr  but  a 
minister  of  state  in  France,  though  ever  so  Tirtnoos 
and  moderate  a  man,  would  say  the  same  with  re- 
gard to  secret  imprisonment,  the  lettres  dt  c^ehgi, 
and  other  arbitrary  deviations  from  the  settled 
course  of  law,  which  often  take  place  in  that  king- 
dom, and  in  the  other  monarchies  of  Europe.  Ne 
doubt,  if  he  was  the  man  we  suppose,  he  vronld 
confess  that  the  expedients  mentioned  have  in 
numberless  instances  been  basely  prostitnted  to 


gratify  the  wantonness  and  private  rr renf  e  of  mi- 
nistersy  or  of  those  who  had  any  interest  with  them ; 
but  stilt  perhaps  he  wonld  eontinue  to  gi?e  it  as 
his  opinion,  that  the  crown,  notwithstanding  its 
apparently  ioDoienae  strength  could  not  avoid  re« 
curring  at  times  to  expedients  of  this  iind ;  much 
less  could  it  publicly  and  absolutely  renounce  them 
for  ever. 

It  is  therefore  a  most  advantageous  circumstance 
in  the  English  government,  that  its  security  ren- 
ders all  such  expedients  unnecessary,  and  thai  the 
representatives  of  the  people  have  not  only  been 
constantly  willing  to  promote  the  public  liberty, 
but  that  the  general  situation  of  afFairs  has  also 
enabled  them  to  carry  tiieir  precautions  so  far  as 
they  have  done.  And,  indeed,  when  we  consider 
what  prerogatives  the  crown,  in  England,  has  im« 
pticitly  renounced ;  that,  in  consequence  of  the 
independence  conferred  on  the  judges,  and  of  the 
method  of  trial  by  jury,  it  is  deprived  of  all  means 
of  influencing  the  settled  course  of  the  taw  both  in 
civil  and  criminal  matters  -,  that  it  has  renounced 
all  power  of  seizing  the  property  of  individuals, 
and  even  of  restraining,  in  any  manner  whatsoever, 
and  for  the  shortest  time,  the  liberty  of  their  per- 
sons—we do  not  know  which  we  ought  most  to 
admire,,  whether  the  public  virtue  of  those  who 

have  deprived  the  supreme  executive  power  of  all 
3s 
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those  dangeroQS  prerogatives^  or  the  natore  oTtlMI 
same  power,  which  has  enabled  it  to  give  tbem  mf 
without  raio  to-itself—wfaetber  the  happy  frame  «f 
the  Eogltsb  goyemmeDt,  which  makes  those  w 
whom  the  people  trust,,  continae  so  faitblal  to  the 
discharge  of  their  daty^^or  the  soliditjof  tbetsame 
government,  which  can  afford  to  leave  to  the  peo- 
ple so  extensive  a  degree  of  freedom.# 

Again,  the  liberty  of  the  press,  that  grent  ad- 
vantage enjoyed  by  the  English  nation,  does  not 
exist  in  any  of  the  other  monarchies  of  Burope^ 

*  At  the  times  of  tbe  invasions  of  the  Pretender,  assistod  bj 
the  force  of  hostile  nations,  the  Habeas  Corpus  Act  was  indcid 
suspended  (  which  by  the  bye  may  serve  as  one  proo^  tha^  m 
proportion  as  a  government  is  in  danger,  it  becomes  neeesBttij  to 
abridge  the  libcr^  of  the  subject) :  but  the  executive  powor  did 
not  thus  of  itself  stretch  its  own  authority;  the  precautkai  wasd^ 
liberated  upon  and  taken  by  the  representatives  of  the  people;  and 
the  detaining  of  individuals  in  consequence  of  the  suspension  of 
the  act  was  limited  to  a  certain  fixed  time.  Notwithstanding  die 
just  fears  of  internal  and  hidden  enemies  which  the  circiunstsaees 
of  the  times  might  raise,  the  deviation  fiom  the  former  oomse  of 
the  law  was  earned  no  fiurther  than  the  single  point  we  have  men*' 
tioned.  Persons  detained  by  order  of  the  govemm^t  wexe  to  be 
dealt  with  in  the  same  manner  as  those  arrested  at  the  suit  of  pd? 
vate  individuals :  the  proceedings  against  them  were  to  be  canied 
on  no  otherwise  than  in  a  public  place :  they  were  to  be  tried  fiy 
their  peers,  and  have  all  the  usual  legal  means  of  defence  aUowed 
to  them,  such  as  calling  of  witnessesi  peremptoiy  challenge  ef 
juries,  &c. 
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iiowever  well  established  their  power  inay  at  first 
seem  to  be ;  and  it  might  even  be  demonstrated 
that  it  cannot  exist  in  them.  The  most  watchful 
eye,  we  see,  is  constantly  kept  in  those  monarchies 
upon  every  kind  of  publication  ;  and  a  jealous  at-^ 
tention  is  paid  even  to  the  loose  and  idle  speeches 
of  individuals.  Much  unnecessary  trouble  (we 
may  be  apt  at  first  to  think  )  is  taken  upon  this 
subject :  but  yet  if  we  consider  how  uniform  is  the 
conduct  of  all  those  governments,  how  constant 
and  unremitted  are  their  cares  in  those  respects, 
we  shall  become  convinced,  without  looking  far- 
ther, that  there  must  be  some  sort  of  necessity  for 
their  precautions* 

Ia  republican  states,  for  reasons  which  are  at 
bottom  the  same  as  in  the  before-mentioned  go- 
vernments, the  people  are  also  kept  under  the 
greatest  restraints  by  those  who  are  at  the  head  of 
the  state.  In  the  Roman  commonwealth,  for  in- 
stance, the  liberty  of  writing  was  curbed  by  the 
severest  laws :  ^  with  regard  to  the  freedom  of 
speech,  things  were  but  little  better,  as  we  may 
•conclude  from  several  facts ;  and  many  instances 

*  The  law  of  the  Twelve  Tables  had  established  the  punish- 
ment of  death  against  the  author  of  a  libel :  nor  was  it  by  a  trial 
by  jury  that  they  determined  what  was  to  be  called  a  libel.  "  Si 
quis  carmen  occentassity  actitassit^  condidissit,  quod  alteii  flagitium 
fiudty  capital  esto/' 
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nay  eveo  be  produced  of  the  dread  witb  whidhitiK 
private  citi^ens^  upon  certaio  occasion^^  comsaaii 
4:ated  tbeir  political  opiaions  to  the  eoosuls,  w  It 
the  senate.  lo  the  Veoetiao  republic,  the  press  h 
most  strictly  watched ;  nay,  to  forbear  -to  apeak  ia 
any  matter  whatsoever  of  the  condttct  of  cbe  go- 
veroroeotj  is  the  fundaaieDtal  maxioa  which  Um^ 
inculcate  on  the  minds  of  the  peoplq  4brQOgfao«t 
iheir  dominions.t 

t  Of  thb  I  have  myB^if  seen  a  proof  floixkswkat«iig«lar,  whUk 
%  beg  leave  of  the  reader  to  relate.  Being,  in  the  year  1Z08^  it 
Bergamo,  the  first  town  of  the  Venetlhn  state,  as  you  oome  nl» 
it  from  the  state  of  Milan,  about  a  hundred  and  twentjr  miht  dii- 
4ant  from  Venice,  I  took  a  walk  in  the  evening  in  the  ncdgfaboo* 
liood  of  the  town,  and  wanting  to  know  the  names  of  several  pls> 
ces  which  I  saw  at  a  distance,  I  stopped  a  young  ooontiymsB  Is 
ask  for  information.  Finding  him  to  be  a  sensible  yxmag  nam,  I 
^entered  into  some  further  converuition  with  him  ;  aod  as  he  had 
himself  a  great  inclination  to  see  Venice,  he  asked  me  v^hetber  I 
proposed  Jto  go  there  ?  J  answered  that  I  did :  on  which  he  imme- 
.diately  warned  ne,  when  I  was  at  Venice,  not  to  speak  of  the 
prince  (del  prencipe)  ;  an  appellation  assumed  bjihe  VenetiaB 
government,  in  ordor,  as  I  suppose,  to  convey  to  the  people 
^r  idea  of  thdr  union  among  themselves.  As  I  wanted  .to 
him  talk  feurtUer  on  the  subject,  I  pretended  to  be  entirely  ignorant 
in  that  vespeot,  and  asked  for  what  reason  i  must  not  qieak  of  die 
prince  ?  But  he  (after  the  manner  of -the  common  poople  in  Italjv 
who,  when  strongly  affected  by  any  thing,  rather  choose  to  nipi— 
.themselves  by  some  vehement  gesture  than  by  words)  nun  At 
edge  of  his  baud,  with  great  ^viicknes^  along  his  neck;. 


With  respect  therefore  to  this  point,  it  majr 
.again  be  looked  upon  as  a  most  ad?antageou8  cir*^ 
.cnmsiaDce  in  the  English  government,  that  those 
who  have  been  at  the  bead  of  the  people  have  not 
only  been  constantly  disposed  to  procure  the  pub^ 
lie  liberty,  but  also  that  they  have  found  it  possi«- 
ble  for  them  to  do  so ;  and  that  the  remarkable 
strength  and  steadiness  of  the  goverament  have 
admitted  of  that  extensive  freedom  of  speaking  and 
writing  which  the  people  of  England  enjoy.     A 
most  advantageous  privilege  this !  which,  afford- 
ing to  every  man  a  mean  of  laying  his  complaints 
before  the  public,  procures  him  almost  a  certainty 
of  redress  against  any  act  of  oppression  that  he 
may  have  been  exposed  to :  and  which  leavings 
moreover,  to  every  subject  a  right  to  give  his  opi^ 
Bion  on  all  public  matters,  and,  by  thus  influencing 
the  sentiments  of  the  nation,  to  influence  those  of 
the  legislature  itself  (which  is  sooner  or  later  obli- 
ged to  pay  a  deference  to  them),  procures  to  him 
a  sort  of  legislative  authority  of  a  much  more  effi« 
cacious  and  beneficial  nature  than  any  formal  right 
he  might  enjoy  of  voting  by  a  mere  j^m  or  nay, 
upon  general  propositions  suddenly  offered  to  him, 
and  which  be  could  have  neither  a  share  in  framing, 

thereby  to  express,  that  being  strangled,  or  havmg  one*s  throat  cot 
was  the  instant  consequence  of  taking  such  liberty. 
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Bor  any  opportunity  of  objecting  to  and  OMdi> 
fying. 

Such  a  privilege/ by  supporting  in  the  people  i 
continual  sense  of  their  security,  and  aflfording 
them  undoubted  proofs  that  the  goTemmeBt^ 
whatever  may  be  its  form,  is  ultimately  clesigoei 
to  insure  the  happiness  of  those  who  live  ooder  il^ 
is  both  one  of  the  greatest  advantages  of  fineedopp 
and  its  surest  char<icteristic.  The  kind  of  aecoritji 
as  to  their  persons  and  possessions,  which  aobjeGt% 
who  are  totally  deprived  of  that  privilege^  enjoy  at 
particular  times,  under  other  governments,  per- 
haps may  entitle  them  to  look  upon  thennselyes  as 
the  well  administered  property  of  masters  who 
rightly  understand  their  own  interests  ;  hot  it  is 
the  right  of  canvassing  without  fear  the  conduct  of 
those  who  are  placed  at  their  head,  which  conati* 
tutes  a  free  nation.  # 

The  unbounded  freedom  of  debate,  possessed  by 
the  English  parliament,  is  also  a  consequence  of 
the  peculiar  stability  of  the  government.  All 
vereigns  have  agreed  in  their  jealousy  of 
blies  of  this  kind,  in  their  dread  of  the  privileges 

*  If  we  consider  the  great  advantages  to  public  liberty  wliidi 
result  from  the  institution  of  the  trial  by  jury,  andfirom  the  liberty 
of  the  press,  we  ^all  find  England  to  be  in  reality  a  more  demo- 
cratical  state  than  any  other  we  are  acquainted  with.  The  jadicisi 
power,  and  the  censorial  power,  are  vested  in  the  people. 
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of  assemblies  who  attract  in  so  high  a  degree  the 
attention  of  the  rest  of  the  people — who  in  a  coarse 
of  time  become  connected  by  so  manjr  essential 
ties  with  the  bulk  of  the  nation,  and  acquire  so 
much  real  influence  by  the  essential  share  they 
must  needs  have  in  the  management  of  public  af« 
fairs,  and  by  the  eminent  services,  in  short,  which 
they  are  able  to  perform  to  the  community.  # 
Hence  it  has  happened  that  monarchs,  or  single 
rulers,  in  all  countries,  have  endeavoured  to  dis» 
pense  with  the  assistance  of  assemblies  like  those 
we  mention,  notwithstanding  the  capital  advan- 
tages they  might  have  derived  from  their  services 
towards  the  good  government  of  the  state ;  or,  if 
the  circumstances  <^  the  times  have  rendered  it 
expedient  for  them  to  call  such  assemblies  toge- 
ther, they  have  used  the  utmost  endeavours  in 
abridging  those  privileges  and  legislative  claims 
which  they  soon  found  to  prove  so  hostile  to  their 
security :  in  short,  they  have  ever  found  it  imprac« 
ticable  to  place  an  unreserved  trust  in  public  meet- 
ings of  this  kind. 

We  may  here  name  Cromwell,  as  he  was  sup- 

*  And  which  they  actually  perfonu,  till  they  are  able  to  throw 
off  the  restraints  of  impartiality  and  moderation — a  thing  which, 
being  men,  they  never  fell  to  do  when  their  influence  is  generally 
established,  and  proper  cqpportonities  ofler.  Sovere»ns  know  thess 
things,  anddnad  thsoL 
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ported  by  a  oomerous  armyy  and  posaetaad  aNit 
power  than  any  foreign  monarch  who  has  not  ben 
secured  by  an  armed  force*  Even  after  he  bai 
purged^  by  the  agency  of  colonel  Pride  and  twi 
regiaiencsy  the  parliamenl  thai  was  8ittiog  wbca 
his  power  became  settled,  tliereby  throsliag  ott 
all  his  opponents,  to  theamoontofabaot  two  baa* 
dred^  he  soon  foond  bis  whole  aulbority  endaogww 
ed  by  the  proceedings  of  those  who  reoaainedt  and 
was  ander  a  necessity  of  turning  theaa  CMut  ia  the 
mtlitary  manner  with  which  every  oae  is  aoqwuali 
ed.  Finding  still  a  meeting  of  this  kind  higfalf 
expedient  to  legalize  his  military  aotboriljr,  ha 
called  together  that  assembly  whtcb  was  calU 
Barebone^s  parliament,  to  the  number  of  i 
hundred  and  twenty,  and  they  had  severalLj 
eeived  the  summons  from  him  f  yet  notwithstaad- 
ing  this  circumstance,  and  the  totad  wanl  of  peiu 
sonal  weight  in  roost  of  the  members,  he  begaot  >■ 
a  very  few  months,  and  in  the  midst  of  his  poarerM 
victorious  army,  to  feel  a  serious  alarm  afc 
proceedings;  he  soon  heard  them  talk  of  thci 
divine  commission,  and  of  the  authority  they  had 
received  from  the  Lords  and,  in  short,  finding  he 
could  not  trust  them,  he  employed  the  offices  of  a 
second  colonel,  to  effect  their  dismission.  Being; 
DOW  dignified  with  the  legal  appellation  of  Pra/M» 
tor^  he  ventured  to  call  a  parliaoMot  elaetedl  faj 
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conriderMe'  f»rt«  of  the  peafile  i  buT  thougb  Che 
existence  of  this  parlnmieDt  was,  grounded,  we 
might  say  grafted,  upoo  his  own/  andthoagb  bunds 
of  soMiers  were  etren  posted  in  the  avenues  to  keep 
OQt  M  such  members  as  refiised  to  take  certaio 
personal  engagements  to  him,  he  made  such  haste» 
IB  the  isstte»  to  rid.himself  of  their  presenoe,  as  to 
contrive  a  mean  qoibUe  or  device  to  shortenr  the 
lime  o<  their  silting  by  ten  Of  twelve  days^  To 
a  fourth  assnnbiy  he  again  appKed  y  but  though 
the  elections  had  been  so  managed  as  to  procure 
bim  a  formal  tender  of  the  crown  during  the  first 
sitting,  he  put  an  end  to  the  second  with  resent* 
ment  and  precipitation.^ 

The  example  of  the  Roman  emperorsy  whose 
power  was  outwardly  so  prodigious,  may  also  be 
introduced  here.  They  used  to  show  the  utmost 
jealousy  in  their  conduct  with  respect  lo  the  Ro« 

*  They  were  to  bare  ritten  fife  monfitt ;  ImtCroBiwelf  {nrntend- 
sd'lhatthe  laontfatwero  to  ecm^ial  of  oaly  twenfy-ei^  daji»  ss 
diis  was  the  way  of  leckcDing  Mmt  mad  in  psying  Ibe  wnaay  and 
the  fleet 

t  TbeUptoiyofthscondii^  of  Ihe&libentizigaiiddebstiiig 

assemblies  we  are  alluding  to,  in  xegard  to  the  monarchs,  or  single 

mien  of  any  denomination,  who  summon  them  together,  may  be 

eiqiressed  in  veiy  few  words.    If  the  monarch  is  unamled,  tbqr 

Ofver-mle  bim  so  as  almost  entirely  to^  set  blm  aside  i  If  bis  powet 

fs0famaitaiylBnd,lliiy  iwm  sonaeiiom  with  fts  araly. 

3f 
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man  senate;  and  that  assembly^  which  tbeprep» 
session  of  the  people,  who  looked  opoa  it  at  tk 
ancient  remains  of  the  repablic>  had  made  it  eiqie^ 
dient  to  continue^  were  not  suffered  to  aasembie 
but  under  the  drawn  scimitars  of  the  pra&toriaa 
guards. 

Even  the  kings  of  France,  though*  their  authoii- 
ty  is  so  unquestioned,  so  universalljr  respecsted^  at 
well  as  strongly  supported^  have  felt  freqoeat 
anxiety  from  the  claims  and  proceedings  of  the 
parliament  of  Paris,  an-  assembly  of  Muicb  Iw 
weight  than  the  English  parliament.  The  alarai 
has  been  mentioned  which  Louis  XV.  at  hwt  «• 
pressed  concerning  their  measures,  as  well  as  tht 
expedient  to  which  he  resorted,.to  free  himself  fiom 
their  presence  :.  and  when-  his  successor  tboogfat 
proper  to  call  again  this  parliament  together,  a 
measure  highly  prudent  in  the  beginning  of  his 
reign,  every  jealous  precaution  was  at  the  same 
time  taken  to  abridge  those  privileges  of  delibera* 
ting  and  remonstrating^  upon  which  any  distant 
claim  to,  or  struggle  for,  a  share  of  the  supreme 
authority  might  be  grounded. 

It  may  be  objected  that  the  pride  of  kings  or 
single  rulers  makes  them  averse  to  the  esistence  ef 
assemblies  like  those  we  mention,  and  despise  the 
capital  services  which  they  might  derive  fronts  them 
for  the  good  government  of  their  kingdoms.     I 
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grant  it  may  tn  some  roeasare  be  fo.  But  if  we 
inquire  into  the  general  situation  of  affairs  iu  difio^ 
rent  states^  and  into  the  examples  with  which  their 
history  supplies  us,  we  shall  also  find  that  the  pride 
of  those  kings  agrees  in  the  main  ^th  the  interest 
and  quiet  of  their  subjects^  and  that  their  prevent^ 
ing  the  assemblies  we  speak  of  from  meetings  or> 
when  met>  from  assuming  too  large  a  share  in  the 
management  of  public  affairs,  is,  in  a  great  mea- 
sure, matter  of  necessity. 

We  may,  therefore,  reckon  it  as  a  very  great  ad* 
vantage,  that  in  England,  no  such  necessity  exists. 
Such  is  the  frame  of  the  government,  that  the  sti'- 
preme  executive  authority  ean  both  give  leave  to 
assemble,  and  show  the  most  unreserved  trust, 
when  assembled,  to  those  two  houses  which  concur 
together  to  form  the  legislature. 

These  two  houses,  we  see  enjoy  the  most  com« 
plete  freedom  in  their  debates,  whether  the  subject 
be  grievances,  or  regulations  concerning -govern- 
ment matters  of  any  kind  :  no  restriction  whatever 
is  laid  upon  them  ;  *they  may  start  any  subject 
they  please.  The  crown  is  not  to  take  any  notice 
of  their  deliberations :  its  wishes,  or  even  its  nanne, 
are  not  to  be  introduced  in  the  debates  :  and,  in 
short,  what  makes  the  freedom  of  deliberating, 
exercised  by  the  two  bouses,  really  unlimited,  is 
the  privilege,  or  sovereignty  we  may  say,  enjoyed 
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by  each  witbia  kn  own  walls,  in  conseqaeoeeif 
wbicby  Qothiiig  done  .or  said  in  parliainent  ir  tok 
questiottccl  io  any  place  ont  of  paiiiaaieat;  Vm 
will  it  be  pretended  by  these  persons  who  areiaD» 
quaiflted  with  the  Englisli  historyj  that  these  flh 
Ttleges  of  parliaoient  we  mention  are  nonaioal  pii* 
Tiieges^  only  piivtleges  upon  Jpaper^  whieh  the 
crown  has  disregarded  wbeae?er  it  has  tbov^ 
proper,  and  to  the  vioUtions  of  which  the  parfia» 
nnent  have  used  very  tamely'to  sobmit.  That  these 
remarkable  advantages — this  total  freedcHn  fitNB 
any  compulsion  or  even  fear«  and,  in  short*  tin 
unlioMted  liberty  of  debate,  so  strictly  (daimed  bf 
the  parliament,  and  so  scrupulously  aUowed  bjribt 
crown — should  he  exercised^  year  after  year*  dar* 
ing  a  long  course  of  time,  without  producing  the 
least  relaxation  in  the  execution:  of  the  laws,  the 
smallest  degree  of  anarchy#<^are  certaiojy  very  sii^ 
gular  political  phssnomena. 

It  may  be  said,  that  the  remarkable  solidity  of 
the  governing  executive  authority,  in  England, 
operates  to  the  advantage  of  the  people  with  re^ 
spect  tc  the  ol^jects  we  mention,  in  a  two*lbld 
manner.  In  the  first  place,  it  so  far  takes  from  the 
great  men  in  the  nation  all  serious  ambition  to  i» 
vade  this  authority,  that  their  debates  do  not  pra^ 
duce  such  anarchical  and  more  or  less  ^  bloody 
Btruggles  as  have  very  frequently  distojrbed.pthar 
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«couDtTies»  Id  the  second  place^  it  inspires  those 
great  men  with  that  salutary  jealousy  of  the  same 
BDthority,  which  leads  them  to  frame  such  effectual 
provisions  for  Jaying  it  under  proper,  restraints* 
On  which  I  shall  observe^  by  way  of  a  short  di-> 
^ressioDy  that  this  distinguished  stability  of  the 
executive  authority  of  the  English  crown  affords 
an  explanation  of  the  peculiar  manner  in  which 
public  commotion*  have  constantly  been  terminal 
ted  in  England^  compared  with  the  manner  in 
which  the  same  events  have  been  concluded  in 
other  kingdoms.  When  I  mentioned,  in  a  former 
chapter,  this  peculiarity  in  the  English  government^ 
I  mean  the  accuracy,  impartiality,  and  universality 
of  the  proviiMons  by  which  peace,  after  internal 
disturbances,  has  been  restored  to  the  nation,  I 
conBned  my  comparisons  to  instances  drawn  ftom 
republican  governments,  purposely  postponing  to 
j»ay  any  thing  of  governments  of  a  monarchical 
form,  till  I  had  introduced  the  very  essential  obser* 
vation  contained  in  this  chapter,  which  is,  that  the 
power  of  crowns,  in  other  monarchies,  has  not  been 
able,  by  itself,  to  produce  the  same  effects  it  has 
in  England — that  is,  has  not  been  able  to  inspire 
the  great  men  in  the  state  with  any  thing  like  that 
salutary  jealousy  we  mention,  nor  of  course  to 
induce  them  to  unite  in  a  real  common  cause 
with  the  rest  of  the  people.     In   other  monar- 


406  THE  CONSTITUTION 

cbies,^  those  men  wbo»  daring  tbe  continuanoeof 
the  public  disturbancesy  were  at  tbe  liead  of  tbt 
people,  finding  it  in  tbeir  power  in  the  issuer  to 
parcel  out,  more  or  less,  tbe  supreme  goveraing 
autborily  (or  even  tbe  state  itself),  and  to  traosfer 
tbe  same  to  themselves,  constantly  did  so,  in  the 
same  manner,  and  for  tbe  ?ery  same  reasons,  as  it 
happened  in  the  ancient  commonwealths;  those 
monarcbical  goreraments  being  in  reality,  so  ftr 
as  that,  of  a  republican  nature:  and  the  governing 
authority  was  left,  at  the  conclusion,  in  the  saoie 
undefined  extent  it  had  before. *{-  But  in  England, 
the  great  men  in  the  nation  finding  themsehres  in 
a  situation  essentially  different,  lost  no  time  in 
pursuits  like  those  in  which  the  great  men  of  other 
countries  used  to  indulge  themselves  on  Che  oeca- 
sion  we  mention.  Every  member  of  the  legislatmre 
plainly  perceived,  from  the  general  aspect  of  affiiirs, 
and  his  feelings,  that  the  supreme  executive  autbo* 
rity  in  the  state  must  in  the  issue  fall  soniewbeps 
undivided,  and  continue  so :  and  being  moreover 

*  I  mean  before  the  introduction  of  those  numerous  standiiiff 
armies  which  are  now  kopt  by  all  the  crowns  of  Europe  :  sinoe 
that  epoch,  which  is  of  no  very  ancient  date,  no  treaty  has  beeo 
entered  into  by  those  crowns  with  any  subjects. 

t  As  a  remarkable  instance  of  such  a  treaty,  may  be  mention* 
ed  that  by  which  the  war  for  the  public  good  was  temuDatedia 
France. 
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sensible,  that  neither  personal  advantages  of  any 
kind,  nor  the  power  of  any  faction,  but  the  law 
alone,  conld  afterwards  be  an  effectu:a^  restraint 
upon  its  motions,  they  bad  no  thought  or  aim  left, 
except  to  frame  with  care  those  laws  on  which 
their  own  liberty  was  to  cootinae  to  depend,  and 
to  restrain  a  power  which  they  judged  it  so  im- 
practicable to  transfer  to  themselves  or  their  par- 
ty,  or  to  render  themselves  independent  of.  These 
observations  I  thought  necessary  to  be  added  to 
those  in  the  fifteenth  chapter,  to  which  I  now  refer 
the  reader. 

Nor  has  the  great  freedom  of  canvassing  politi- 
cal subjects  we  have  described,  been  limited  to  the 
members  of  the  legislature,  or  confined  to  the 
walls  of  Westminster,  that  is,  to  the  exclusive  spot 
on  which  the  two  houses  meet  :  the  like  privilege 
is  allowed  to  the  other  orders  of  the  people ;  and 
a  full  scope  is  given  to  that  spirit  of  party,  and  a 
complete  secority  insured  to  those  numerous  and 
irregular  meetings,  which,  especially  when  directed 
to  matters  of  government,  create  so  much  uneasi- 
ness in  the  sovereigns  of  other  countries.  Indivi- 
duals even  may>  in  such  meetings,  take  an  active 
part  for  procuring  the  success  of  those  public  steps 
which  they  wish  to  see  pursued ;  they  may  frame 
petitions  to  be  delivered  to  the  crown,  or  to  both 
houses,  either  to  procure  the  repeal  of  measures 
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already  entered  upon  by  govemmentr  or  to  pre- 
vent the  passing  of  such  as  are  under  cof»kler«tto^ 
or  to  obtai^a  the  enacting  of  new  regulaliiMit sf 
any  kind ;  they  may  severally  snbscribe  their  nanm 
to  such  petitions  ^  the  law  sets  no  restriction  on 
their  numbers ;  nor  has  it»  we  may  «iy»  taken  aoy 
precaution  to  prevent  even  the  abuse  that  migit 
be  made  of  such  freedom. 

That  mighty  political  engine,  the  prestjp  is  abt 
at  their  service  s  they  may  avail  themselves  of  it  to 
advertise  the  time  and  place,  as  well  as  the  iateu^ 
of  the  meetings,  and  moreover  to  set  off  and  incut 
cate  the  advantages  of  those  notions  whicb  tbsf 
wish  to  see  adopted* 

Such  meetings  may  be  repeated ;  and  every  in* 
dividual  may  deliver  vihat  opinion  he  pleases  oa 
the  proposed  subjects,  though  ever  so  directly  o|^ 
posite  to  the  views  or  avowed  designs  of  the  go-' 
vernment.  The  member  of  the  legislature  may,  if 
he  chooses,  have  admittance  among  theooy  and 
again  enforce  those  topics  which  have  not  obtained 
the  success  he  expected  in  that  house  ta  which  he 
belongs.  The  disappointed  statesmen,  the  mioii^ 
ter  turned  out,  also  find  the  door  open  to  them : 
they  may  bring  in  the  whole  weight  of  their  infln-t 
ence  and  of  their  connexions :  they  may  exert 
every  nerve  to  enlist  the  assembly  in  the  number 
of  their  supporters :  they  are  bidden  to  their  vrotst  e 
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fbey  fly  through  the  country  from  one  place  of 
meeting  to  another  :  the  olamour  increases:  the 
constitution^  one  may  think,  is  going  to  be  shaken 
to  its  very  foundations*: — but  these  mighty  strug- 
gles, by  some  means  or  other,  always  find  a  pro- 
portionate degree  of  re-action;  new  difficulties, 
and  at  last  insuperable  impediments,  grow  up  in 
the  way  of  those  who  would  take  advantage  of  the 
general  ferment  to  raise  themsdves  on  the  wreck 
of  the  governing  authority  :  a  secret  force  exerts 
itself,  which  gradually  brings  things  back  to  a  state 
of  moderation  and  cairn  ^  and  that  sea  so  stormy, 
to  appearance  so  deeply  agitated,  constantly  stops 
at  certain  limits  wbicti  it  seems  as  if  it  wanted  the 
power  to  pass. 

The  impartiality  with  which  justice  is  dedit  to 
all  orders  of  men  in  England,  is  also  in  great  mea- 
6ure  owing  to  the  peculiar  stability  of  the  govern- 
ment :  the  very  remarkable,  high  degree,  to  which 
this  impartiality  is  carried,  is  one  of  those  things, 
which,  being  impossible  in  other  countries,  are 
possible  under  the  government  of  this  country.  In 
the  ancient  commonwealths,  from  the  instances 
that  have  been  introduced  in  a  former  place,  and 
from  others  that  might  be  quoted,  it  is  evident 
that  no  redress  was  to  be  obtained  for  the  acts  of 
injustice  or  oppression  committed  by  the  men  pos- 
[sessed  of  influence  or  wealth,  upon  the  inferior 
3g 
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citizens.  lu  the  monarchies  of  Europe^  id  foruMi 
tinies,  abuses  of  a  like  kind  prevailed  to  a  most 
enormous  degree.  In  our  days,  Dotwithstaodiog 
the  great  degrees  of  strength  acquired  by  ibe  difr 
ferent  governments,  it  is  matter  of  the  otoioil 
difficulty  for  subjects  of  the  inferior  classes  to  ok 
tain  the  remedies  of  the  law  against  certain  indi- 
viduals ;  in  ;Some  countries  it  la  impossible,  letliie 
abuse  be  ever  so  flagrant ;  an  open  attempt  to 
pursue  sucb  remedies  being  moreover  attended 
with  danger.  Kven  in  those  monarchies  of  Europe 
in  which  the  government  js  supported  both  by  red 
strength,  and  by  civil  institutions  of  a  very  advair* 
tageous  nature,  great  differences  prevail  becweei 
individuals  in  regard  to  the  facility  of  obtainiQgtbtt 
remedies  of  the  law  :  and  to  seek  for  redres^  is  at 
best,  in  many  cases,  so  arduous  and  precarious  aa 
attempt,  as  to  take  from  i:)jured  individuals  all 
thoughts  of  encountering  the  difficulty.  Nor  ait 
these  abuses  we  mention,  in  the  former  or  preseat 
governments  of  Europe,  to  be  attributed  oaljr  ts 
the  want  of  resolution  in  the  heads  of  those  govera- 
ments^  In  some  countries,  the  sovereign,  by  aa 
open  design  to  suppress  these  abuses,  would  hare 
endangered  at  once  his  whole  authority  ;  and  ia 
*  others,  be  would  find  obstructions  multiply  so  ia 
bis  way,  as  to  compel  him,  perhaps  very  quicklVt 
to  drop  the  undertaking.    How  can  a  aioaardit 


{done,  make  a  persevering  stand  agairvst  the  avow- 
ed expectdCions  of  all  the  great  men  by  whom  he 
is  surrounded,  and  against  the  loud  claims  ofpow* 
erfu!  classes  of  indivkluals  ?  In  a  commonwealth, 
what  can  the  senate  do  when  they  find  that  their 
refusing  to  protect  a  powerful  offender  of  theif 
own  class,  or  to  indulge  some  great  citizen  with 
Ihe  impunity  of  his  friends,  is  likely  to  be  produc- 
tive of  serious  divisions  among  themselves,  or  per* 
haps  of  disturbances  among  the  people  ? 

If  we  cast  our  eyes  on  the  strict  and  universal 
impartiality  with  which  justice  is  administered  in( 
England,  we  shall  soon  become  convinced  that 
some  inward  essential  difference  exists  between  the 
English  government  and  those  of  other  countries, 
and  that  its  power  is  founded  on  causes  of  a  distinct 
nature.  Individuals  of  the  most  exalted  rank  do 
not  entertain  so  much  as  the  thought  to  raise  the 
smallest  direct  opposition  to  the  operation  of  the 
law.  The  complaint  of  the  meanest  subject,  if 
preferred  and  supported  m  the  usual  way,  imme- 
diately meets  with  a  serious  regard.  The  oppres- 
sor of  the  most  extensive  influence,  though  in  the 
midst  of  a  train  of  retainers,  nay,  though  in  the 
fullest  flight  of  his  career  and  pride,  and  surround- 
ed by  thousands  of  applauders  and  partisans,  is 
stopped  short  at  the  sight  of  the  legal  paper  which 
is  delivered  into  his  hands  i  and  a  tipstaff  is  siifli* 
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cient  to  bring  him  away,  and  produce  bUn  befine 
tfae  bench. 

Such  is  the  greatness^  and  such  the  Uttincermpt- 
ed  prevalence  of  the  law  ;^  such  is,  in  shore,  the 
continuity  of  omnipotence,  of  resistless  superioritj, 
it  exhibits,  that  the  extent  of  its  effects  at  leogtk 
ceases  to  be  a  subject  of  observation  to  thepabliCr 

Nor  are  great  or  wealthy  men  lo  seek  for  redrew 
or  satisfaction  of  any  kind,  by  any  other  meant 
than  such  as  are  open  to  all  ^  eyen  the  soFereiga 
has  bound  himself  to  resort  to  no  other  ;  and  ex- 
perience  has  shown  that  he  may  without  danger 
trust  the  protection  of  his  person,  and  of  the  placet 
of  his^  residence,  to  the  slow  and  litigious  assist- 
ance  of  the  law.  f 

Another  very  great  advantage  attending^  the  re- 
markable stability  of  the  English  government^  is» 
tliat  the  same  is  effected  without  the  assistance  of 
an  armed  standing  force :  the  constant  expedient 
this  of  all  other  governments.  On  this  occasion  I 
shall  introduce  a  passage  of  doctor  Adam  Smith4^ 

*  Lex  magna  est,  et  prsvalebii 

t  I  remember,  soon  after  my  first  coming  to  tiiis  coantiT;  I 
took  notice  of  the  boards  set  up  from  place  to  plisM^  behind  t&e 
enclosure  of  Richmond  park — ''  Whoever  trespasses  upon  this 
ground  will  be  prosecuted" 

%  An  iHi^ary  info  the  Nature  and  Causes  of  the  fPeaOk  ef 
NaHans,  book  v.  chop.  L 
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in  a  work  published  since  the  present  chapter  wa» 
first  written^  in  which  passage  an  opinion  certainly  . 
erroneous  is  contained :  the  mistakes  of  persons  of 
bis  very  great  abilities  deserve  attention*  Thia 
gentleman,  struck  with  the  necessity  of  a  sufficient 
power  of  re-action,  of  a  sufficient  strength,  on  the 
aide  of  government,  to  resist  the  agitations  attend- 
ant on  liberty,,  has  looked  round,  and  judged  that 
the  English  government  derived  the  singular  sta- 
bility it  manifests  from  the  standing  force  it  has  at 
its  disposal :  the  following  are  his  expressions^ 
'*  To  a  sovereign  who  feels  himself  supported,  not 
only  by  the  natural  aristocracy  of  the  country,  but 
by  a  well  regulated  standing  army,,  the  rudest,,  the 
most  groundless,  and  the  most  licentious  remon<» 
strances  can  give  little  disturbance.  He  can  safely 
pardon  or  neglect  them,,  and  his  consciousness  of 
his  superiority  naturally  disposes  him  to  do  so* 
That  degree  of  liberty  which  approaches  to  licentious* 
nesSt  can  be  tolerated  only  in  countries  where  the 
sovereign  is  secured  by  a  well-regulated  standing  . 
army.*'* 
The  above  positions  are  grounded  on  the  notion, 

*  The  authoi^s  design,  in  the  whole  passage,  Is  to  show  that 
standing  armies,  under  proper  restrictions,  cannot  be  hurtful  to 
public  liberty ;  and  may  in  some  cases  be  useful  to  it,  by  freeing 
the  sovereign  fix»m  any  troublesome  jealousy  in  legoucd  to  this 
liberty. 
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that  an  army  places  in  the  hands  of  the  sovereigi 
a  united  irresistible  strength,  a  strength  liable  tt 
no  accidents^  difficulties,  or  exceptions;  a  sappoii- 
tion  this,  which  is  not  conformable  to  experieneOi 
If  a  sovereign  was  endued  with  a  kind  of  extnMs- 
dinary  power  attending  on  his  person,  at  once  Is 
lay  under  water  whole  legions  of  insurgentSy-orio 
repulse  and  sweep  them  away  by  flashes  and  sbecfa 
of  the  electrical  fluid,  then  indeed  be  might  use  the 
great  forbearance  above  described  :— -though  it  ii 
not  perhaps  very  likely  be  would  put  up  with  tks 
rude  and  grotmdless  remonstrances  of  his  subject^ 
and  with  their  licentious  freedom,  yet  he  might, 
with  safety,  do  or  not  do  so,  at  his  own  choice. 
But  an  army  is  not  that  simple  weapon  which  ii 
here  supposed.  It  is  formed  of  officers  and  sol- 
diers who  feel  the  same  passions  with  the  rest  of 
the  people, — the  same  disposition  to  promote  their 
own  interest  and  importance,  when  they  find  cot 
their  strength,  and  proper  opportunities  oflcr. 
What  will  therefore  be  the  resource  of  the  sove* 
reign,  if  into  that  army,  on  the  assistance  of  whidl 
he  relies,  the  same  party  spirit  creeps,  by  which 
his  other  subjects  are  actuated  ?  Where  will  be 
take  refuge,  if  the  same  political  caprices,  abetted 
by  the  serious  ambition  of  a  few  leading  men,— 
the  same  restlessness,  and  at  last  perhaps  the  same 
disaffection,— begin  to  pervade  the  smaller  king* 
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dom  of  the  army,  by  which  the  main  kiogdom  or 
nation  is  agitated  ? 

The  prevention  of  dangers  like  those  just  men* 
tioned  constitutes  the  most  essential  part  of  the 
precautious  and  state-craft  of  rulers^  in  those  go* 
veriiments  whicli  are  secured  by  standing  armed 
forces.  Mixmg  the  troops  formed  of  naiives  with 
foreign  auxiliaries,  dispersing  them  in  numerous 
bodies  over  the  country,  and  continually  shifting 
their  quarters^  are  among  the  methods  that  arc 
used ;  which  it  does  not  belong  to  our  subject  to 
enumerate,  any  more  than  the  extraordinary  expe- 
dients employed  by  the  Eastern  monarchs  for  the 
same  purposes.  But  one  caution,  very  essential 
to  be  mentioned  here,  and  which  the  governments 
we  allude  to  never  fail  to  take  before  every  other, 
is  to  retrench  from  their  unarmed  subjects  a  free- 
dom, which,  transmitted  to  the  soldiery,  would  be 
attended  with  such  fatal  consequences;  hindering 
such  bad  examples  from  being  communicated  to 
those  in  whose  hands  their  power  and  life  are  trust* 
ed,  is  what  every  notion  of  self-preservation  sug* 
gests  to  them  ;  every  weapon  is  accordingly  exert- 
ed to  suppress  the  rising  and  spreading  of  so  awful 
a  contagion. 

In  general,  it  may  be  laid  down  as  a  maxim, 
that,  where  the  sovereign  looks  to  his  army  for  the 
security  of  his  person  and  authority,  the  same  mi* 
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litary  laws  by  whieh  this  army  is  kept  togefhcri 
must  be  extended  over  the  whole  nation ;  not  ia 
regard  to  military  duties  and  exercises^  but  cer* 
taioly  in  regard  to  all  that  relates  to  the  respect 
due  to  the  sovereign  and  to  his  orders.  The  mar« 
tial  law,  concerning  these  tender  points^  must  be 
universal.  The  jealous  regulations  concerning  mil* 
tiny  an^  contempt  of  orders  cannot  be  severely 
enforced  on  that  part  of  the  nation  which  secures 
the  subjection  of  the  rest^  and  enforced  too  through 
the  whole  scale  of  military  subordination,  from  the 
soldier  to  the  officer,  up  to  the  very  head  of  the 
military  system, — while  the  more  numerous  aod 
inferior  part  of  the  people  are  left  to  enjoy  an  uo* 
restrained  freedom: — that  secret  disposition  which 
prompts  mankind  to  resist  and  counteract  their 
superiors  cannot  be  surrounded  by  such  formidable 
checks  on  on  side,  and  be  left  to  be  indulged  to  a 
degree  of  licentiousness  and  wantonness  on  the 
other. 

In  a  country  where  an  army  is  kept,  capable  of 
commanding  the  obedience  of  the  nation,  this  army 
will  both  imitate  the  licentiousness  above-mention* 
ed,  and  check  it  in  the  people.  Every  officer  and 
soldier,  in  such  a  country,  claim  a  superiority  in 
regard  to  other  individuals ;  and,  in  proportion  as 
their  assistance  is  relied  upon  by  the  government^ 
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Mfecl  a  greater  or  Ims  degree  of  aobminioii  from 
the  fe$t  of  the  people.^ 

*  In  the  beginning  of  the  passage  which  is  here  examined,  the 
aftAor  sajrs,  ^  Where  the  soveneign  is  Umself  the  gipnerai,  and  the 
principal  nobility  and  g^try  ot  the  countiy  aro  Uie  chief  officem 
o£  the  aniiy,*-«*wbew  tlM  miUtaiy  foroe  is  placed  under  the  com- 
Qiand  of  those  who  ha? e  the  ^eatett  interest  ia  the  support  of  the 
cifvil  authority,  because  thoy  have  the  ipreatest  share  ol  that  autho- 
rity,— a  standing  army  can  never  be  dangerous  to  liberty.  On 
die  contrary,  it  may  in  some  cases  be  faiFourable  to  liberty/'  &c. 
tn  a  country  SO  circumstanced,  a  standing  anny  can  never  he  dan- 
gerous to  Uberty ;  no,  not  the  liberty  of  those  principal  nobility 
aodgentiy,  especially  if  they  have  wit  enough  to  form  combina-* 
lions  among  themselves  against  tlie  sovereign.  Such  a  union  as  ia 
}^isxe  mentioned,  of  the  civil  and  military  powers,  in  the  a/istocra- 
tical  body  of  the  nation,  leaves  both  the  sovereign  and  the  people 
without  reeource.  tf  the  former  kings  of  Scotland  had  adopted 
the  eiqpedient  of  a  standing  army,  and  had  trusted  &is  army,  thus 
deftsyed  by  tbem>  to  thoee  noblemen  and  geiiti«men  who  had  itsn* 
dared  thenastlves  hereditaxy  admirals,  horeditazy  hi(^'«towardfl^ 
hereditary  high^constables,  hereditary  gieat  chamberlains,  heredi* 
laiy  justices-generaL  hereditary  sheriff  of  counties.  Sec,  they 
would  have  ill  repaired  the  disorders  under  which  tbe  government 
ofiheir  countiy  laboured;  they  would  only  have  supplied  these 
hoblet  wltbfresh  weapons  against ea<!h  other,  against  the  sovereign, 
imd  against  th#  p06ph». 

If  those. members  of  the  British  parliament,  who  sometimes 
ihake  the  whol^  natioti  retound  with  the  damour  of  their  dissen- 
sions, had  UD  army  under  th^r  command  which  ihey  might  en- 
gage in  the  support  of  their  pretensioiis,  the  lest  of  the  people 
Would  not  he  tiie  bett«  ibr  it  Httppily  the  sWords  at«  secured, 
and  force  is  removed  from  their  dtbateS. 

3  H 
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The  same  author  conclades  his  above  qvoM 
observations  concerniog  the  security  of  the  poner 
of  au  armed  sovereign,  by  immediately  addiDg: 
^  It  is  in  such  countries  only  that  it  is  uiuieGetsaii 
that  the  sovereign  should  be  trusted  with  any  dis- 
cretionary power  for  suppressing  even  the  wantoi^ 
ness  of  this  licentious  liberty/'  The  idea  here  ex- 
pressed coinciding  with  those  already  discussed^ 
I  shall  say  nothing  farther  on  the  sabject.  }ij 
reason  for  introducing  the  above  expresaiout-hai 
been,  that  they  lead  me  to  take  notice  of  a  reoMrfc* 
ble  circumstance  in  the  English  government.  FroM 
the  expression,  li  is  unnecessary  that  ike  savere^ 
should  be  trusted  wiih  any  discretionary  pawer^  the 
author  appears  to  think  that  a  sovereign' at  tilt 
bead  of  aa  army,  and-  whose  power  ie  secured. bj 
this  army,  usually  waits  to  set  himself  in  motioa 
till  he  has  received  leave  for  that  purpose  ^  that  is^ 
till  he  has  been  trusted  with  a  power  for  so  doiag. 
This  notion  in  the  author  we  quote  is  borrowed 
from  the  steady  and  thoroughly  legal  government 
of  this  country;  but  the  like  law-doctrine»  or  prin- 
ciple, obtains  under  no  other  government.     In  alt 

• 

The  author  whom  we  are  qfioUng  has  deemed  a  govemmcaii  to 
be  a  more  simple  machine,  and  an  army  a  more  simple  instnimen^ 
than  they  in  reality  are.  Like  many  other  persons  of  great  abili- 
ties^ while  struck  with  a  certain  peculiar  considenitioD^  he  has 
ovorlooked  others  no  less  important 
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nonarchies  (and  it  is  the  same  in  republics),  the 
executive  power  in  thestate  is  supposed  to  possef 8> 
originally  and  by  itself,  all  manner  of  lawful  au* 
tbority :  every  one  of  its  exertions  is  deemed  to  be 
legal :  and  tbey  do  not  cease  to  be  so^  till  tbey  are 
stopped  by  some  express  and  positive  regulation* 
The  sovereign,  and  also  the  civil  magistrate,  till  so 
atopped  by  some  positive  law,  may  come  upon  the 
subject  when  they  choose  :  they  may  question  any 
of  his  actions  ;  they  may  construe  them  into  un- 
lawful acts,  and  inflict  a  penalty,  as  they  please : 
in  these  respects  they  may  be  thought  to  abuse, 
but  not  to  exceed,  their  power     The  authority 
of  the  government,  in  short,  is  supposed  to  be 
unlimited  so  far  as  there  are  no  visible  bounda- 
ries set  up  against  it ;  within  which  boundaries 
lies  whatever  degree  of  liberty  the  subject  may 
j^ossess. 

In  England,  the  very  reverse  obtains.  It  is  not 
the  authority  of  the  government,  it  is  the  liberty 
of  the  subject,  which  is  supposed  co  be  unbounded. 
All  the  actions  of  an  individual  are  supposed  to  be 
lawful,  till  that  law  is  pointed  out  which  makes 
them  to  be  otherwise.  The  onus  probandi  is  here 
transferred  from  the  subject  to  the  prince.  The 
subject  is  not  at  any  time  to  show  tlie  grounds  of 
bis  conduct.  When  the  sovereign  or  magistrate 
Ibiuk  proper  to  exert  themselves,  it  is  their  busi- 


neas  to  fidd  out  and  produce  ibe  law^io  tfaetr«ti  I 
favour,  aod  tbe  prohibUioa  agaiof  I;  the  auhyaot*    ^ 


*  I  dttH  take  th*  libertjr  to  mMition  aaaOierAot  rapMi<  ; 

myself,  w  ii  may  aenra  to  eluoidato  the  ebov«  obaetratiow.  ar^  ^ 
least  my  maimer  of  ejjfiemn^  them.    I  remember^  wheal  v^  \ 
begmoing  to  pay  attcotion  to  the  operajtioos  of  the  En^iah  gpmor   * 
meni,  I  was  under  a  prepossession  of  quite  a  contrary  natun  W    ^ 
that  of  a  gentleman  whose  opinions  have  been  discuased  :  I  wrf    ; 
to  take  it  forgnmted  that  eveiy  artiole  of  liberty  the  svlvf  eel  eajop 
in  this  Gountiy  vas  grouaded  upon  some  poaitiw  Inw  hgr  ^4M 
this  liberty  was  inniredto  him.    Jn  regaid  to  ttie  firaadomclty 
press,  I  had  no  doubt  Uiat  it  was  so»  and  thai  ikeie  existed  aHM 
particular  law,  or  rather  scries  of  laws  or  legislative  para|rraph8^  by 
which  this  freedom  was  defined  and  carefully  secured :  and  as  At 
liberty  of  writing  happened  at  that  time  to  be  canied  very  flu;  anl 
to  excite  a  great  deal  of  attention  (tbe  noise  abotrt  tbe  Middletn 
alection  had  not  yet  subsided  )»  I  particelarly  wi:«ked  to  eae  IhoN 
laws  I  suppostid,  not  doubting  that  there  must  he  aoivoihing  i» 
isarkable  in  the  wording  of  them.     I  looked  into  those  law  bookl 
which  I  could  meet  with;  such  as  Jacob's  aud  Cunniiighaui's  Law 
Dictionaries,  Wood's  Institutes,  and  judge  HlackstoneTs  CommeM" 
taries,    I  also  found  means  to  have  a  sight  of  Comyn's  lyigestcf 
the  IjMW%  rf England,  and  I  was  again  disoppoiated;  lUa  anflior. 
though  tlie  work  consists  of  five  feUo  Tohimefl^  had  not  hiad^  aay 
more  than  the  authon  just  mentioned,  room  to  spate,  for  the  lal^ 
resting  law  I  was  in  search^of.     At  length  it  occurred  to  uae.  that 
tills  liberty  of  the  press  was  grounded  upon  its  not  being  prohibit- 
ed ; — tliatthis  vrant  of  prohiI)ition  was  the  sole,  and  at  the  same 
time  solid,   foundation  of  it,     Thh  led  me,  when  f  ofterwarib 
thought  of  writing  upon  tlie  goTemment  of  thie  country,  to  give  that 
definition  of  the  freedom  of  the  press  which  is  contained  in  fy .  239, 
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;  This  intiil'of  1a«r  principle^  owing  to  ihe  general 
apirit  by  which  mit  parts  of  the  govenmieiii  art 
tnfla^oced,  is  even  carried  so  far  that  any  qoibble# 
or  trifling  circumstance,  by  which  an  ofieoder  may 
be  enabled  to  step  aiiide  aodxscape»  though  ever 
so  nacro4vly,  the  reach  of  the  law,  will  screen  hini 
irooi  pumahineott  let  ibc^  iuioioraiity  or  iotrinsie 
l^ailt  of  bis  conduct  be  ever  so  openly  adnvitted.^ 
.  Such'  a  narroir  circumscription .  of  the  exertions 
of  the  goverumeoi  is  very  esUraordinary  :  it  does 
not  exist  in  any  conotry  but  this;  nor  ooald  it^ 
The  situation  of  other  governments  is  such»  that 
they  cannot  thus  allow  themselves  tor  be  shnt  out 
of  the  unbounded  space  unoccupied  by  any  la>ff'^ 
in  order  to  have  their  mot  ions  confined  to  that  spot 
which  express  and  previously«declared  provisions 

fSO ;  adding  to  it  the  important  oonsidcration,  that  oil  actions 
ittpseting  ptthlicatioDs  aie  to  be  deelded  by  a  jUry. 

*  A  number  of  instances,  some  even  of  a  hidicrous  kind,  might 
bt  ^voted  in  support  sf  the  ab<y?e  observation.  Bven  a  trifling  flaw 
in  the  mere  words  of  an  indietmeot  is  enough  to  make  it  void. 

I  do  not  remember  the  name  of  that  political  anthor,  who,  having 
pnblished  a  treasonable  writing  for  which  he  escaped  punishraenf; 
med  alterwards  to  answer  to  his  friend^  when  they  re]»oached 
him  with  fans  rashness,  I  knew  I  tctn  writing  uj&Mn  an  inch  of 
the  gifUow9.  The  law  being  both  ascertained  and  strictly  sdheivd 
io,  he  had  been  enabled  to  bring  his  words  fxn^  positions  sonicelf 
within  compass. 
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have  chalked  oat.  The  power  of  these  governnenfs  ; 
being  constantly  attended  with  more  or  less  pre-  ! 
cariousness^  there  must  be  a  degree  of  distrakm  { 
answerable  to  it.f  ; 

The  foundation  of  that  law-principle,  or  doo* 
trine,  which  confines  th^  exertion  of  the  power  of 
the  goTernment  to  such  cases  only  as  are  expressed 
by  a  law  in  being,  was  laid  when  the  Great<Cbar- 
ter  was  passed :  this  restriction  was  iaiplied  in  one 
of  those  general  impartial  articles  which  the  bai^ 
rons  united  with  the  people  to  obtain  from  the  so* 
vereign.  The  crown,  at  that  time,  derived  firooi 
Its  foreign  dominions  that  stability  and  inward 
strength  (in  regard  to  the  English  nation),  which 
are  now  in  a  secret  hidden  manner  annexed  to  the 
civil  branch  of  its  office,  and  which,  though  opera* 
ting  by  different  means,  continue  to  maintain  that 
kind  of  confederacy  against  it,  and  union  between 
the  different  orders  of  the  people.    By  the  article 

t  It  might  perhaps  also  be  proved*  that  the  great  loiity'  iiaedia 
England  in  the  administration  of  criminal  justice,  both  in  ragaid 
to  the  mildnespy  and  to  tlie  frequent  remission  of  ponishment^  is 
essentially  connected  with  the  same  circumstance  of  the  4fiabiii$m 
oi  the  government  Experience  indicates  that  it  is  needless  to  qm 
any  great  degree  of  harshness  and  severity  in  regard  to  oflfendflis ; 
and  the  supreme  governing  authority  is  under  no  necessity  of 
showing  the  subordinate  magistracies  any  bad  example  in  that 
respect 
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HI  Magna  Ckarta  here  alluded  to»  the  soTereign 
bound  himself  neither  to  go^  nor  stnd,  upoo  the 
subject,  otherwise  than  by  the  Irial  of  peers,  and 
the  law  of  the  land.  This  article  was,  however, 
afterwards  disregarded  in  practice,  in  consequence 
of  the  lawful  efficiency  which  the  king  claimed  for 
bis  prodamations^  and  especially  by  the  institu* 
tion  of  the  court  oi  Star- chamber^  which  grounded 
its  proceedings  not  only  upon  these  proclamations, 
but  also  upon  the  particular  rules  it  chose  to  frame 
within  itself.  By  the  abolition  of  this  court  (  and 
also  of  the  court  of  High  Commission)  in  the  reign 
of  Charles  the  First,  the  above  provision  of  the 
Great  Charter  was  put  in  actual  force ;  and  it  has 
appeared  by  the  event,  that  the  very  extraordinary 
restriction  upon  the  governing  authority  we  are 
alluding  to,  and  its  execution,  are  no  more  than 
what  the  intrinsic  situation  of  things,  and  the 
strength  of  the  constitution,  can  bear.4& 

*  The  coart  of  8tar*chamber  was  like  a  court  of  equity,  in  re- 
gard to  criminal  matterB ;  it  took  upon  itself  to  decide  upon  those 
cases  of  offence  upon  which  the  usual  courts  of  law,  when  uninflu- 
enced by  the  crown,  refused  to  decide,  either  on  account  of  the 
silence  of  the  laws  in  being,  or  of  the  particular  rules  they  had 
established  within  themselves ;  which  is  exactly  the  office  of  the 
court  of  c)ianceiy  (and  of  the  exchequer)  in  regard  to  matters  of 
proper^.  The  great  usefnbess  of  courts  of  this  kind  has  caused 
the  courts  of  equity,  in  r^prd  to  civil  matters,  to  be  supported  and 
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Tlie  law-doctrine  we  have  above  deacribedr  aoi 
h9  being  stricrly  regarded  by  the  high  goYeroiog 
aothoritjr;  1  take  to  be  the  most  characteriatfc  ci^ 
cumstance  in  the  English  government,  and  the 
most  pointed  proof  chat  can-  be  given  of  the  trM 
freedom  whieh  \b  the  consequence  of  its  fnunei 
The  practice  of  the  executive  aathomty  thua  te 
square  its  motions  npon  sueh  laws,  and  sorb  oolji 
as  are  ascertained  and  declared  before  hand,  camool 
be  the  result  of  that  kind  of  stability  whieh  tlM 
crown  might  derive  from  being  sopperted  by  ai 
itrmed  force,  or,  as  the  above-mentioned  antlioff 
has  expressed  it,  from  the  soveretgtfl  being  the  ge^ 
neral  of  an  army ;  such  a  role  of  acting  is  evee 
contradictory  to  the  office  of  a  general :  the  ope* 
rations  of  a  general  eminently  depend  for  their 
snccess,  on  their  being  sudden,  anforeaeen^  attend* 
fed  by  surprise. 

In  general,  the  stability  of  the  power  of  the 
English  crown  cannot  be  the  result  of  that  kind  of 
Strength  which  arises  from  an  armed  fiorcw :  the 
kind  of  strength  which  is  conferred  by  sach  a  wea- 
pon as  an  army,  is  too  uncertain,  too  complicated, 
too  liable  to  accidents:  ina  word^  it  falls  infinitely 

couilnued  ;  but  experience  has  showiii  that  no  essential  iDconveni* 
ence  can  arise  from  the  subject  being  indulged  with  the  veiy  n«ai 
freedom  he  has  acqiured»  by  the  total  abolition  of  all  arfaifiEary  cr 
provisional  courts  in  regard  to  criminal  matters. ' 
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sbort  of  the  degree  of  steadiness  necesssry  to  cooo*' 
lerbalance,  and  at  last  qoiet,  those  extensife  agU 
tattons  in  the  people  which  sometimes  seem  to 
threaten  the  destruetioQ  of  order  and  government. 
An  army,  if  its  support  be  well  directed,  may  be 
useful  to  prevent  this  restlessness  m  the  people 
from  beginninfg  to  exist  ^  but  It  cannot  keep  it 
within  bounds,  when  it  has  once  taken  place. 

If,  from  general  arguments  and  coosiderations^ 
we  pass  to  particular  facts,  we  shall  actually  find 
that  the  crown,  in  England,  does  not  rely  for  its 
support,  nor  ever  has  relied,  upon  the  army  of 
which  ft  has  the  command.  From  the  earliest 
times-^that  fs,  long  before  the  invenlion  of  standi 
ing  armies  among  European  princes-^the  kings  of 
England  possessed  an  authority  certainly  as  full 
and  extensive  as  that  which  they  now  enjoy*  After 
the  weight  they  derived  from  their  possessions  be« 
yond  sea  had  been  k>st,  a  certain  arrairgement  of 
things  began  to  be  formed  at  home,  which  supplied 
them  with  a  strength  of  another  kind,  though  not 
less  solid  ^  and  they  began  to  derive  from  the  civil 
branch  of  their  regal  offioe  that  secure  power  which 
no  other  mooardis  had  ever  possessed,  except 
through  the  assistance  of  fegtoos  and  praetorian 
guards,  of  armies  of  Janissaries,  or  of  StreKtxes. 

Thcf  princes  of  the  house  of  Tudor,   to  speak  of 

a  very  remarkable  period  m  the  English  history, 
3  I 
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though  they  had  oo  ether  visible  present  force  thii 
iDeonsiderable  retinues  of  serraots^  were  able  to 
exert  a  power  equal  to  thatr  of  the  most  abadoli 
moDarchs  that  ever  reigned,  equal  to  that  of  a  l)o> 
fuitian  or  a  Commodus,  an  Amuraib  or  a  BajaMt : 
Bay,.it  even  was  superior,  if  we  consider  tJie  stea- 
diness and  outward  show  of  legality  wUb  which  it 
was  attended  throughout. 

Tiie  stand  which  the  kings  of  the  bouse  of  SCMrt 
were  able  to  make,  though  unarnied,.and  only  sop* 
ported  by  the  civil  authority  of  their  officet-dnriog 
a  long  course  of  years,  against  the  restless  spwit 
which  began  to  actuate  the  nation,  and  the  .vehck 
ment  political  and  religious  notions  that  brokeaat 
in  their  time,  is  still  more  remarkable  than  even  the 
exorbitant  power  of  the  princes  of  the  house  of 
Tudor,  during  whose  reign  prepossessions  of  qoilt 
a  contrary  nature  were  universaL 

The  struggle  opened  with  the  reign,  of  James 
the  First  -,  yet  he  peaceably  weathered  the  begia* 
ning  storm,  and  transmitted  his  authority  undiiai* 
nished  to  his  son.  Charles  the  First,  indeed,  was 
at  last  crushed  under  the  ruins  of  the  consticotion: 
but  if  we  consider  that,  after  making  the  importaAt 
national  concessions  contained  in  the  Petition  of 
Right,  he  was  able,  single  and  unarmed^,  to  main- 
tain his  ground  without  lessor  realdanger,  durhig 
the  space  of  eleven  years  ( that  is»  till  the  year 
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1640),  we  shall  be  inclined  to  think  that,  had  he 
been  better  advised,  he  ,might  have,  avoided  the 
misfortunes  that  at  length  befell  hini« 
i  Even  the  events  of  the  reign  of  James  the  Se^ 
cond  afford  a  proof  of  that  solkHtjr  which  is  annexed 
to  the  authority  of  the  English  crown.  Although 
the  whole  nation,  not  excepting 'the  army,  were^n 
a  manner  unanimous  against  him,  he  was  able  to 
reign  four  years,  standing  single  against  aU,  with* 
out  meeting  with  uny  open  resistance.  Nor  was 
euch  justifiable  and  necessary  resistance  easily 
brought  about  at  length.^  Though  it  is  not  to  be 
doubted  that  the  dethroning  of  James  the  Second 
would  have  been  effected  in  the  jssue^  and  perhaps 
HI  a  very  tragical  manner  4  yet,  if  it  had  not  been 
for  the  assistance  of  the  prince  of  Orange,  the 
event  would  >certainly  have  been  postponed  for  a 

*  Mr.  Hume  is  rather  too  anxious  in  his  wish  to  exculpate 
James  the  i^econd.  He  begins  the  conclusive  character  he  g^ves 
of  him,  with  representing  him  as  a  prince  "  whom  we  may  safely 
pronounce  nnore  unfortunate  than  criminal/'  If  we  consider  the 
solemn  engagenents  entered  into,  not  bgr  his  predocessorB  only^ 
but  by  himseli^  which  this  prince  endeavoured  to  break,  how  cool 
and  deliberate  was  his  attack  on  the  liberties  and  religion  of  the 

• 

people,  how  unprovoked  the  attempt^  andj  in  short,  how  totally 
destitute  he  was  of  any  plea  of  self-defence  or  necessity,  a  plea  to 
'which  most  of  the  princes  who  have  been  at  variance  with  their 
objects  have  bad  a  more  or  less  distant  claim,  we  shall  look  upon 
him  as  being  perhaps  the  most  guilty  monarch  that  ever  cxbted. 
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few  years.  That  authority  oa  which  James  reiei 
with  so  miiGb  confideace,  was  not  aonifailatediM  i 
the  time  it  was,  otberwiat  than  by  a  ready  smd  co»  i 
siderable  armed  force  h^ing  brought  againat  it  ifaai  j 
the  other  side  of  the  sea-«Hke  a  solid  farUtm,  \ 
which,  though  without  any  visible  ootworks^  re»  ; 
quires,  in  order  to  be  compelled  to  surrender,  to  hs 
battisred  with  caaoon. 

If  we  look  ioto  the  manuer  in  which  this  covslfy 
bas  been  governed  since  the  revoiatioit,  ipwshal 
evidently  see  Ibat  it  has  not  been  by  aseaaa  of  ths 
army  that  the  crown  has  been  able  to  preserve  asd 
exert  its  authority.  It  is  not  by  means  ^f  their 
soldiers  that  the  kings  of  Great  Britain  prevent  the 
manner  ia  which  elections  are  carried  on,  from  l» 
ing  hurtful  to  them;  for  these  soldiers  must  saofS 
from  tiie  places  of  election  one  day  beiwe  suA 
elections  are  begun,  and  not  return  till  one  day 
after  tbey  are  finished.  It  is  not  by  means  of  their 
military  force  that  they  prevent  the  several  kinds 
of  civil  magistracies  in  the  kingdom  frooi  iavading 
and  lessening  their  prerogative  ;  for  tbts  Military 
force  is  not  to  act  tiU  caHed  for  hf  these  latter, 
and  under  their  direction.  Ft  is  not  by  means  of 
their  army  that  they  fead  the  two  branches  of  the 
legislature  into  tliat  respect  to  their  regal  authorw- 
ty  which  we  have  beCoce  described;  since  each  of 


IJiese  two  branches,  tefieralljr,  is  possessed  ofaa 
•nmiai  povrer  of  disbaiidmg  this  army. 4iP 

.  There  isBD  anocher  circmnstanoe,  whichi  abstract* 
mHy  froin' all  others,  makes  it  ofident  that  the  ex» 
ecotjvc  aothority  of  the  crown  is  not  supported 
by  the  armj:  I  nean  ihe  very  siagutar  sabjectioq 
in  which  the  military  is  kept  in  regard  to  the  ciril 
power  in  this  country. 

In  a  country  where  the  gaTemiog  aat hority  io 
the  state  is  supported  by  the  army,  the  military 
professiopt  who^  ia  regard  to  the  other  profession^ 
have  on  their  side  the  advantage  of  present  foros^ 
being  now  moreover  coentenaaced  by  the  law,  tm- 
aaedtatly  aoi^nire;,  or  rather  assuine,  a  geoeraKaa^ 
tendency  ;  and  the  sovereign^  far  from  wishiogto 
discourage  their  claims,  feels  an  inward  happiness 
in  seeiog  that  instrument  on  whicb  he  rests  his 
authority,  additionally  strengthened  by  the  respect 
of  the  people,  and  receiving  a  kind  of  legal  sanc-^ 
tion  from  the  general  outward  consent. 

*  Tke  gMendil^  of  Hie  psopk  bsve  firom  sstiy  timss  bsm  m 
fitHc  acowtomeilloseeaoy  displBty  offcussusidtoioAueiice 
ilebates  ef  tb«  parliaiaeQ^  that  tbe  aUecopi  niA^e  hf  Charles  tbs 
pint  to  seize  the^r^  members^  attended  hj  a  retinue  of  about  two 
hundred  servants,  was  the  actual  spark  that  set  in  a  bla2e  the 
heap  of  combustibles  which  the  preceding  contests  had  accumuta* 
ted.  Tlie  parliament,  from  that  tact,  took  a  pre^ftnce  lo»  make 
milharj  pr^peraHon^  ift  tkerr  turn ;  aad  theo  file  dvil  war  begmsw 
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And  not  only  the  military  profession  st  Iscgi^ 
but  the  individuals  belonging  to  it,  also  daim  p» 
sonally  a  pre-eminence:  chief comaianders»  offiom^ 
soldiers^  or  janissaries^  all  dpim,  in  their  ova  j 
spheres,  some  sort  of  exclasive  privilege :  and  thess 
privileges,  whether  of  an  honorary,  or  of  a  inore 
substantial  kind*  are  violently  asserted,  smd  render 
ed  grievous  to  the  rest  of  the  communityt  in  pro* 
portion  as  the  assistance  of  the  military-  ibros  is 
more  evidently  necessary  to,  and  more  fjreqoently 
employed  by  government.  These  things  f^anool 
be  otherwise* 

Now,  if  we  look  into  the  facts  that  take  place  ia 
England,  we  shall  find  that  a  quite  different  order 
prevails  from  what  is  above  described.  Ail  courts 
of  a  military  kind  are  under  a  constant  subordina» 
tion  to  the  ordinary  courts  of  law.  Officers  who 
have  abused  their  private  power,  though  only  ia 
regard  to  their  own  soldiers,  may  be  called  to  ac« 
count  before  a  court  of  common  law,  and  compel* 
led  to  make  proper  satisfaction.  Even  any  flagrant 
abuse  of  authority  committed  by  members  of 
courts-martial,  when  sitting  to  judge  their  owa 
people,  and  determine  upon  cases  entirely  of  a  mi- 
litary kind,  makes  them  liable  to  the  animadversion 
of  the  civil  judge.* 

*  A  great  number  of  instances  might  be  addaced  to  prove  tht 
above-mentioned  subjection  of  the  militaiy  to  the  civil  powes^  I 
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To  the  above  facts  concerning  the  pre-eminence 
of  the  civil  over  the  military  power  at  iarge^  it  is 

flhall  introduce  one  which  is  particulariy  remarkable :  I  met  with 
it  in  the  periodical  publications  of  the  year  1746. 

A  lieutenant  of  marines,  whose  name  wa»  Fiye^  had  been  char- 
ged, while  in  &e  West  Indies,  with  c(mtempt  of  oxders»  for  having 
refused,  when  ordered  by  the  captain,  to  assist  another  Eeutenant 
in  carrying  another  officer  prisoner  on  board  the  ship :  the  two 
lieutenants  wished  to  have  the  order  given  in  writing.  For  this, 
lieutenant  Fiye  waa  tried  at  Jamaica  by  a  court-martial,  and  sen- 
tenced to  fifteen  yean'  imprisonment,  besides  being  declared  in« 
capable  of  serving  the  king.  He  was  brought  home :  and  his  case 
(after  being  laid  before  the  privy-council)  appearing  in  a  justifia- 
ble light,  he  was  released.  Some  time  after,  he  brought  an  action 
against  sir  Chaloncr  Ogle,  who  had  been  president  of  the  above 
court-martial,  and  had  a  verdict  in  his  favour  for  one  thousand 
pound*  damagjes,  as  it  was  also  proved  that  he  had  been  kept  four- 
teen months  in  the  most  severe  confinement  before  he  was  brouf^t 
to  his  trial.  The  judge  moreovei  informed  him  that  he  was  at 
liberty  to  bring  his  action  against  any  of  the  membeis  of  the  said 
court-martial  he  could  meet  with.  The  following  part  of  the  afibii 
is  still  more  remarkable. 

Upon  application  made  by  lieutenant  Frye,  sir  John  WilleSy 
lord  chief  justice  of  the  common  pleas,  issued  his  writ  against  ad- 
miral Mayne  and  captain  Rent<me,  two  of  the  persona  who  had 
composed  the  above  court-martial,  who  hajj^Mned  to  be  at  that  time 
in  England,  and  were  members  of  the  court-martial  that  was  then 
sitting  at  Deptford,  to  det^mine  on  the  affair  between  admirals 
Matthews  and  Lestock,  of  which  admiral  Mayne  was  also  pred- 
dent;  andihey  were  arrested  immediately  after  the  breaking  up  of 
the  court.  The  other  mambos  resented  highly  what  they  thought 
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needless  to  add  that  all  officers  comnritted  by  p» 
seas  of  the  military  profession,  in  regard  Co'  iiidifF 
doais  belonging  to  the  other  classes  of  the  people 
are  ta  be  determined  upon  by  the  ciril  judge.  Aiif 
use  they  may  make  of  their  force,  unless  expresij 
authorised  and  directed  by  the  civil  nnagistrate,let 
the  occasion  be  what  it  may,  makes  theai  liable  t» 
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an  iosidt ;  they  mot  twice  on  the  subject,  and  came  to  oeitaia  re* 
solutions,  which  the  judge-advocate  was  dnected  to  deliver  to  At 
board  of  admiralty,  in  order  to  their  being  laid  belbie  the  IritigL  b 
fhese  resolutions  ihey  demanded  "  satiifrction  fer  the  higfa  hmH 
on  their  president,  fiom  all  pei8on%  how  hi^  soever  in  offiiDe^  irib 
have  set  on  foot  tliis  arrest,  or  in  any  degree  advieed  or  pnmoftel 
it  :** — moreover  complaining,  that,  by  the  said  arredt;  "die  oidir,  ' 
discipline,  and  government  of  his  raajcstT^s  armies  by  tea  ww 
dissolved,  and  the  statute  13  Cor.  II.  made  null  and  ▼old.'* 

Tlie  altercations  on  that  account  lasted  some  montk.  M 
length  the  com^martial  thought  it  necessary  to  sobmit ;  and  A0f 
sent  to  lord  chief  justice  Willes  a  letter  signed  by  the  seveatna 
officers,  admlnU^  and  commanders,  who  composed  ft,  in  windi 
tliey  acknowledged  that  "  the  resolutions  of  the  lOth  and  21ft  of 
May,  were  unjust  and  unwarrantable,  and  to  ask  poidon  efhii 
lordship,  and  the  whole  court  of  common  pleas,  fiir  the  ind^aitf 
ofTcrcd  to  him  and  the  court" 

This  letter  judge  Willes  read  in  Ae  open  oonr^  and  dinctodths 
same  to  be  registered  in  the  remembrance  office,  **  as  a  msuiwiij 
to  the  present  and  fiiture  ages,  that  whoever  set  tfiemselves  aboft 
the  law,  will,  in  the  end,  find  themselves  mistaken."'  The  ktler 
from  the  court-martial,  and  judge  Witles's  acceptatiOD,  were  In- 
sGVted  In  the  next  Gazette,  I5th  November,  1740. 
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be  convicted  of  morder  for  aay  life  Chat  may  have 
been  lost*  To  aHege  the  duties  or  cnstoms  oflberr 
profes^^ion,  in  exfeouatiofi  of  anj  offence,  rs  a  plea 
which  the  judge  will  not  so  noucb  as  understand. 
Whenever  claimed  by  ibe  civil  power^  they  must- 
be  detivered  np  immediately.  Korean  it^  ii»  gene^^' 
ml,  be  said  that  the  countenance  sbowH  to  the 
military  profession  by  the  ruling  power  in  the  state' 
has  constantly  been  such  as  to  inspire  the  bulk  of 
the  people  with  a  disposition  lame(y  to  bear  their 
apcts  of  oppression^  or  to  rai^c  in  magistrates  and 
jfuries  any  degree  of  prepossession  sufficient  lolead 
tbem  always  to  determine  with  partiality  iu  their 
fttvour.* 

The  subjection  of  the  military  to  the  civil  power, 
carried  to  that  extent  it  is  in  England,,  is  another 
characteristic  and  distinetrve  circumstance  in  tlie 
English  government. 

*  The  reader  may  see,  ia  the  pubHcaiions  of  tfieyeav  1770^  the 
clamour  that  was  raised  on  account  of  a  general  in  the  army  (  ge- 
neraf  Gansell)  having  availed  himself  of  the  vicinity  of  his  soldiecs 
to  prevent  certain  sheriflTs  oiBcer»  from  eventing  an  an^st  upon 
lis  penoD,  at  WhitehaR.  ft  however  appeared  tiiat  the  general 
had  dbne  nothing  mom  than  put  totfik  a  few  of  his  men,  in  oiadief 
to  perplex  aod  astonish  the  shtrifiTs  oAcers;  and  in  the  meaatiia^ 
he  took  an  c^jiportunity  §or  himself  to  slip  out  of  the  way.  Tha 
violent  clamour  we  mention  was  no  doubt  owing  to  the  party  spirit 
of  the  time ;  but  it  nevertheless  shows  what  the  notions  of  the  bulk 
of  the  people  were  on  the  subject. 
3  K 
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It  is  safficiendy  evident  that  a  king  does  not 
look  to  his  army  for  bis  support,  who  takes  so  litr 
tie  pains  to  bribe  and  unite  it  to  his  interest. 

In  general^  if  we  consider  all  the  different  ctr* 
cumstances  in  the  English  gorernoieDt^  we  shtH 
find  that  the  army  cannot  procure  to  tha  sovereigo 
any  permanent  strength — any  strength  apoo  which 
he  can  rely — and  from  it  expect  the  socceM  of  any 
future  and  distant  measures. 

The  public  notoriety  of  the  debates  in  parlia* 
ment  induces  all  individuals,  soldiers  as  wellss 
others,  to  pay  some  attention  to  political  subjects; 
and  the  liberty  of  speaking,  printing  aod  intrigain^ 
being  extended  to  every  order  of  the  nation  by 
whom  they  are  surrounded,  makes  them  liable  to 
'  imbibe  every  notion  that  ii\py  be  directly  contrary 
to  the  views  of  that  power  which  maintains  Ibem.. 

The  case  would  be  still  worse  if  the  sovexeign 
should  engage  in  a  contest  with  a  very  numerous 
part  of  the  nation.  The  general  concern  wauld 
increase  in  proportion  to  the  vehemence  of  thepar^ 
Ifamentary  debates :  individuals,,  in  all  the  different 
classes  of  the  public,  would  try  their  eloquence  on 
the  same  subjects;  and  this  eloquence  would  be  in 
great  measure  exerted,  during  such  interesting 
tWnes,  in  making  converts  of  the  soldiery :  these 
evils  the  sovereign  could  not  obviate,  nor  even 
know,  till  it  should  be  in  every  respect  too  late 


ij 
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A  prince,  engaged  in  the  contest  we  sappose, 
would  scarcely  have  completed  bis  first  prepara* 
lions— bis  project  would  scarcely  be  half  ripe  for 
eicecution— before  bis  army  would  be  taken  from 
him :  and  the  more  powerful  this  army  might  be, 
the  more  adequate,  seemingly,  from  its  nuait)er8, 
to  the  task  it  is  intended  for,  the  more  open  it 
would  be  to  the  danger  we  mention. 

Of  this,  James  the  Second  made  a  very  remark* 
able  experiment.  He  had  augmented  bis  army  to 
the  number  of  thirty  thousand.  But  when  the  day 
came  in  which  their  support  was  to  have  been  use- 
ful to  him,  some  deserted  to  the  enemy  ^  others 
threw  down  their  arms;  and  those  who  continued 
to  stand  together,  showed  more  inclination  to  be 
spectators  of,  than  agents  in»  thecontest«  In  short, 
he  gave  all  over  for  lest,  without  making  any  trial 
of  their  assistance.^ 

*  The  Bimj  made  lond  rejoicings  on  the  day  of  the  acquittal 
of  the  bishops,  even  in  the  presence  of  the  king,  who  had  puq>ose- 
ly  repaired  to  Hounslow  Heath  on  that  day.  He  had  net  been 
able  to  bring  a  single  re^ment  to  declare  an  approbation  of  his 
measures  in  regard  to  the  test  and  penal  statutes.  The  celebrated 
ballad  Lero  lero  Ullibulero,  which  is  reported  to  have  had  such  an 
influence  on  the  ndnds  of  the  people  at  that  time,  and  of  which 
bishop  Burnet  says,  '*  Never,  perhaps,  so  slight  a  tiling  had  so 
great  an  effect,"  originated  in  the  army:  "  the  w^hole  army,  and 
mt  last  people  both  in  city  and  country,  were  perpetually  singing 
it." 
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From  all  the  facts  before-mentionedy  it^  it  ti^ 
dent  that  the  power  of  thecronni^  in  Englaai 
cei(ts  upon  fouodauooff  quite  pecoli^r  tpilcelf^aol 
that  iUi  security  aod  strength  are  obtained  faj 

To  a  king  of  EngUod,  engt^ed  in  a  project  agftiast  {Niblifilibv- 
iy,  a  numerous  army,  ready  formed  before-hand*  mnsty  in  the  [»> 
sent  situation  of  things,  prove  a  very  great  impediment ;  he  gsdboI 
^ve  bis  attention  to  the  proper  management  of  it :  the  leai  to,  ii 
his  measures  for  that  purpose  must  often  be  contxadictoiy  to  flwii 
ha  is  to  pursue  with  the  rest  of  the  people. 

If  a  king  of  Bnglaod,  wishing  to  get  aside  the  pveteol  ciwittfci' 
tion,  and  to  assimilate  his  power  to  that  of  the  other  soveieipis  d 
Europe,  should  do  me  the  honour  to  consult  me  as  to  the  mesis 
of  obtaining  success,  I  would  recommend  to  him,  as  his  fint  pi» 
paratoiy  step,  and  before  his  real  project  is  even  suspected,  to  dis- 
band his  army,  keeping  only  a  strong  guaid,  not  exceeding  twelvs 
hundred  men.   This  done,  be  ini^t»  by  msant  of  the  wetghisai 
Advantages  of  his  places  mA  hinoself  about  undermiDli^  such  eoo' 
stitutional  law's  as  he  dblikes ;  using  as  much  temper  as  he  can, 
that  he  may  have  the  more  time  to  proceed.    And  when  at  length 
things  should  be  brought  to  a  crisis,  4hen  I  would  advise  him  to 
form  another  army,  out  of  those  friends  or  class  of  the  people  wboia 
the  turn  and  incidents  of  the  preceding  contests  will  have  linked 
and  riveted  to  his  interest ;  with  this  anny  he  might  now  take  hb 
diatioe  :  the  rest  would  depend  on  his  generalship,  and  even  in  a 
great  measure  on  liis  bare  reputation  in  that  respect. 

In  offering  my  advice  to  the  king  of  England,  I  would,  howe- 
ver, conclude  with  observing  to  him,  that  iiis  situation  is  as  advan^ 
tagcous  to  the  full  as  that  of  any  king  upon  earth,  and,  upon  die 
wkolo,  that  all  the  advantages  which  can  arise  from  the 
.of  liis  plun  cannot  make  it  wurth  his  while  to  undertake  it. 


«ie*ilfl  fotailj  different  fpooti  those  by  which  the 
wne  advaotages  are  so  incompletely  procured^ 
Aod  8o  dearlj  paid  for^  io  other  coantries.. 
•  It  ifi  without  the  assistance  of  an  armed  force 
that  the  crowoy  in  England,  is  able  to  manifest 
that  dauntless  independence  on  particular  iodivi* 
duals,  or  whole  classes  of  them»  with  which  i<  dis« 
4^arges  its  legal  functions  and  duties.  M^ithout 
the  assistance  of  An  aroaed  force,  it  is  able  to  coun* 
terbalance  the  extensive  and  unrestrained  freedoas 
<ri'  the  people,  and  to  exert  that  resisting  strength 
which  constantly  keeps  increasing  in  a  superior 
proportion  to  the  force  by  which  it  is  opposed— 
that  ballasting  power  by  which,  in  the  midst  of 
boisterous  winds  and  gales,  it  recovers  and  rights 
again  the  Viessel  of  the  state.* 

It  IS  from  the  civil  branch  of  its  office  the  crown 
derives  that  strength  by  which  it  subdues  even  the 

*  There  are  many  circumstances  in  the  Bngiish  govermaent» 
which  those  persons  who  wish  for  speculative  meiiosrationa^  such  as 
parliamentaiy  reform,  or  other  changes  of  a  like  kind,  do  not  per* 
ha|)s  think  of  taking  into  consideration.  If  so,  they  are,  in  their 
proceedings,  in  danger  of  meddling  with  a  number  of  strinp,  the 
existence  of  which  they  do  not  suspect  While  they  only  mean 
reformation  and  improvement,  they  are  in  danger  of  removing  the 
talisman  on  which  the  existence  of  the  fabric  depends^  or,  like  the 
daughter  of  king  Nisus»  of  cutting  off  the  fatal  hair  with  which  the 
fate  of  the  citv  is  connected. 
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military  power,  and  keeps  it  in  a  state  of  sobfe^ 
tion  CD  the  laws,  unexampled  in  aay  other  ooantiy. 
It  is  from  a  happy  arrangement  of  things  it  derivai 
that  uninterrupted  steadiness,  that  invisible  solidi- 
ty, which  procure  to  the  subject  both  so  certains 
protection,  and  so  extensive  a  freedom  It  is  frooi 
the  nation*it  receives  the  force  with  which  it  go- 
verns  the  nation.  Its  resources  are  official  energy, 
and  not  compulsion— free  action,  and  not  feai^^ 
and  it  continues  to  reign  through  ttie  political 
drama,  the  struggle  of  the  voluntary  passions  sf 
those  who  pay  obedience  to  it.# 


CHAP.  XVIII. 

HOW  FAR  THE  EXAMPLES  OF  NATIONS  WHO  HAVB  LOST  THBfE  U- 
BERTY  ARE  APPLICABLE  TO  ENGLAND.         « 


JCiVERY  government  (those  writers  observe, 
who  have  treated  of  these  subjects)  containing 
within  itself  the  efficient  cause  of  its  ruin,  a  cause 

*  Many  porsons,  satisfied  with  seeing  the  elevation  and  upptf 
parts  of  a  building,  think  it  iraraaterialtogive  a  look  under  gioond, 
and  notice  the  foundation.  Those  readers,  therefore,  who  choosey 
may  consider  the  long  chapter  that  has  just  been  concluded,  as  a 
kind  of  foreign  digression,  or  parenthesis  in  the  course  of  t|iif 
work. 
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• 

wbidi  is  essentially  connected  nitb  those  very  cir^ 
cumstances  that  had  produced  its  prosperity ;  the 
advantages  attending  the  English  government  can* 
Bot  therefore^  according  to  these  writers^  exempt 
it  from  that  latent  defect  which  is  secretly  working 
its  roin  ;  and  M.  de  Montesquieu,  giving  his  opi- 
nion both  of  the  caose  and  the  effect,  says,  that 
the  English  constitution  will  lose  its  liberty,  will 
perish  :  "  Have  not  Rome,  Lacedsemoo,  and  Car- 
thage, perished  ?  It  will  perish  when  the  legislative 
power  shall  have  become  more  corrupt  than  the 
executive." 

Though  I  do  by  no  means  pretend  that  any  hii« 
man  establishment  can  escape  the  fate  to  which  we 
see  every  thing  in  nature  is  subject,  nor  am  so  far 
prejudiced  by  the  sense  I  entertain  of  the  great 
advantages  of  the  English  government  as  to  reckon 
among  them  that  of  eternity — i  will,  however,  ob* 
serve  in  general,  that  as  it  differs  by  its  structure 
and  resources  from  all  those  with  which  history 
makes  us  acquainted^  so  it  cannot  be  said  to  be 
liable  to  the  same  dangers.  To  jugde  of  one  from 
the  other,  is  to  judge  by  analogy  where  no  analogy 
is  to  be  found  :  and  my  respect  for  the  author  I 
have  quoted  will  not  preclude  me  from  saying  that 
his  opinion  has  not  the  same  weight  with  me  ou 
this  occasion  that  it  has  on  many  others. 

Having  neglected^  as  indeed  all  systematic  wri* 
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fers  apon  politics  have  done^  t^  incjuireattentivvlf 
into  the  real  foundations  of  power  and  of  gov^nn 
meat  among  mankind,  the  prio€if>le9  he  Kfejrs  dovt 
are  not  always  so  clear,  or  even  so  josf ,  an  we  mixM 
have  expected  from  a  man  of  so  acute  a  genial 
When  be  speaks  of  England,  for  instance,  lif»  obs- 
ervations are  much  too  general  r  and  thoog^  hs 
l^d  frequent  opportunities  of  conversing  wiil^  am 
who  had  been  personally  concerned  in  tbepabKe 
affairs  of  this  country,  and  he  had  been  himaelfaflf 
eye-witness  of  the  operations  of  tbe  Etigliah  gom 
vernment,  yet,  when  he  attempts  to  cieacribei^ 
be  rather  tells  as  what  he  conjectared  than  what 
be  saw. 

The  examples  he  quotes,  and  the  causes  of  disseu 
lotion  vihich  he  assigns,  particukirly  confirm' tbii 
observation.  The  government  of  Rome  ^Uy  speak 
of  the  one  which,  having  graduHlFy,  and  as  k  were 
of  itself,  fallen  to  ruin,  may  afford  matter  for  exact 
reasoning)  had  i>o  relation  to  that  of  England.  The 
Roman  people  were  not,  in  the  latter  ages  of  tbe 
eommonweahh,  a  people  of  citizens,  but  of  eon« 
qucrors*.  Rome  was  not  a  state,  but  the  head  of  a 
state.  By  the  immensity  of  its  conquests^  it  cmme 
in  time  to  be  in  a  manner  only  an  accessory  part 
of  its  own  empire,  its  power  became  so  great, 
that  adter  having  conferred  it,  it  was  at  fiengrb  no 
longer  able  to  resume  it :  stdd  fron»  that  momeDt 


, 


k  bMMoe  itm^  uAjecUd  tp  h,  fer  tb»  lame  reg- 
ion tliat  the  ffoviacei  vrere  s^^r 

The  fail  ol  IWoie^  therefore,  was  ha  evient  peca« 
Bar  to  its  fljtualioo  ^  md  cbe  obaogeef  OMiQDeni 
nrlHcb  accelerated  tliia  fa)l»  had  aUo  so  effect  wbicb 
it  could  not  lunre  Iwi  but  in  that  $fM»e  aitnation* 
JkCcA  wbo  had  drawn  to  tbemaelves  all  the  riches  of 
tb?  world,  couJd  no  longer  be  cooteat  with  the 
aiipper  of  Fabricitts,  or  with  the  cottage  of  Cincia- 
aatus.  The  people  wbo  were  masters  of  all  the 
corn  of  Sicily  and  Africa,  were  no  longer  obliged 
to  plander  their  neighboars.  AH  possible  enemies^ 
besides^  being  entermioated,  Roa>e,  whose  powe? 
was  military^  ceased  to  be  an  army ;  and  that  waa 
the  a^a  of  her  corrapiion ;  if,  indeed,  we  ought  to 
five  that  name  to  what  was  the  inevitable  conse« 
qneaoe  of  the  nature  of  things. 

in  a  wordy  Rome  was  destiaed  to  lose  her  liber- 
ty when  she  lost  her  empire ;  and  she  was  destined 
to  lose  bar  trnptre  wheoef  er  she  should  begin  to 
eiyoy  it. 

But  England  forma  a  sodety  founded  upon  priii** 

ciples  entirely  different.    Here,  all  liberty  and 

power  are  not  accemislaied  aa  it  were  in  one  point, 

so  as  to  leave,  every  where  else,  only  slavery  and 

misery,  consequently  only  seeds  of  division  and 

eecrel  aaionoaity.     From  one  end  of  the  island  to 

the  other  the  same  kwt  lake  place,  and  the  same 
3l 
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i 
interests  prevail  r  the  whole  nation^  besides,  eqwDj  | 

concurs  in  the  framing  of  the  govermneDt ;:  no  cm  \ 
part,  therefore,  has  cause  to  fear  that  4he  other  ■ 
parts  will  suddenly  supply  the  necessary  forces  M  [ 
destroy  its  liberty:  and  the  whole  have,  ofcm^rm^  *■ 
no  occasion  for  those  ferocious  kinds   of  vntoe  | 
u^hich  are  indispensably  necessary  to  tbese  wbs^  ' 
from  the  situation  to  which  they  hav^  =  brcHiglll   l 
tfaemserves,  are  continually  exposed    to  daogefir    t 
and,  after  having  invaded  every  tbiMig^  must  abrtaia   ' 
from  ^every  thing.  ♦ 

The  situation  of  the  people  of  Eoghmd^  thers^ 
fore,  essentially  differs  from  that  of ^the  people  of 
Rome.  The  form  ef  the  English  government  dees 
tiot  differ  less  from  that  of  the  Roman  -  republic  r 
and  the  great  advantages  tt  has  over  the  latCert 
for  preserving  the  Uberty  of  the  people*  from  roiDi 
have  been  described  at  length  in  the  course  of  (bis 

worlc  -        .  < 

^  Thus,  for  instancei  the  rain  of  the 'Roman  repob^ 
lie  was  principally  brought  about  by  tho  exorb^ 
tant  power  to  which  several  of  its  citieetas  viiere 
successively  enabled  to  rise.  In  the  latter  times  of 
the  commonwealth,  those  citizens  went  so  fiir  as 
to  divide  among  themselves  the  dominions  of4hs 
republic  in  much  the  same  manner  as  they  .n»ight 
have  done  lands  of  their  own  r  and  to  them  others 
in  a  short  time  succeeded,  who  not  only  did  thft 


■»    I 
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Mine,  but  even  proceeded  to  such  ft  degree  'of  ty* 
raonical  insolence,  as  to  make  cessions  to  eadi^ 
other,  by  express  and  formal  compactift,  of  t-he  iWew 
of  thousands  of  their  fellow-citizens.  But  the  great 
and  constant  aothority  ^nd  weighlr  of  the  crown,  in 
England,  prevent,  in  their  very  beginning  {as  we 
have  seen),  all  misfortunes  of  this  kind  ;  and  the 
reader  may  recollect  what  has  been  said  before  on 
that  subject*  .  « 

At  last  the  ruin  of  the  republic,  a^  every  one 
knows,  was  completed.  One  of  those  powerful  ci^ 
tizens  to  whom  we  alluded,  in  process  of  time^ 
found  means  to  exterminate  aM  his  competitors ;  he 
immediately  assumed  the  whole  power  of  the  state, 
and  erected  an  arbitrary  monarchy.  But  such  a 
sudden  and  violent  establishment  of  a  monarchical 
power,  and  all  the  fatal  consequences  that  would 
result  from  such  an  event,  are  calamities  which 
cannot  take  place  in  England.  That  kind  of  power 
has  here  existed  for  ages:  it  is  circumscribed  by 
fixed  laws,  and  established  upon  regular  and  well* 
known  foundations. 

Nor  is  there  any  great  danger  that  this  power 
tn<^y»  by  means  of  those  legal  prerogatives  it  alrea- 
dy possesses,  suddenly  assume  others,  and  at  last 
openly  make  itself  absolute.  The  important  pri^ 
irilege  of  granting  to  the  crown  its  necessary  sup^ 
plies,  we  have  before  observed^  ^s  vested  in  the  na- 


444  TH£  <%it&Tnxn§om 

tion :  nnd  kon  extensive  soever  tha  pveimfpAirmd 
a  king  of  England  cnay  be»  it  const —lijr  lien  t»lhs 
power  of  his  people  either  to  grswl  or  deftj  Ua 
the  means  of  ezer cisnig  tbemi 

This  rights  possessed  bjr  the  people  q£  Bagkuk^ 
constitutes  the  great  difference  between  tbeos  and 
aU  Ibe  other  nations  that  lt?e  aiider  moanPcbM 
governments,  it  likewise  gives  thetm-  a-  greal 
vantage  over  such  as  are  formed  into  ja|MUi 
slates,  and  confers  on  them  a  meair  of  ioftueociDg 
the  conduct  of  the  governmenit  not  oniy  kiom  €& 
feetiiaU  but  also  (  which  is  mere  io  poioi  lo  lbs 
siifbyect  of  this  chapter)  iscompsfrabif  mofeirtitiag 
and  secure  than  those  reserved  to*  the  people^  ii 
the  states  w«  mention^ 

In  those  states,  the  political  righta  vidiicfar  mwtti^ 
ly  faU  to  the  share  of  the  paeople  are  thoae  4>f  veiiog 
i»  general  assemblies,  either  when  laapa*  are  te  be 
enacted,  or  magistrates  to  be  elected;.  But-  ae  the 
advantages  arising  from  these  general  righlaof 
giving  votes  are  never  very  clearly  ascepteioa^  hf 
the  generality  of  the  people,  so  neither  are^  the 
consequences  attending  particular  foroM  or  nneides 
of  giving  these  votes  generally  and  completely  aa^. 
derstood.  They  accordingly  never  eotertaisi  mtif 
strong  and  constant  preference  for  one  methorfir^ 
Iher  than  another;  and  hence  it  always  proven  ttoe 
easy  a  thing  in  republican  stales,  either  by  iiaridt^ 
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proposal*  made  «•  partieulilr  tiorav  tothe  peo^ 
fi9f  or  by  well-Goiltrived  precedenl^^^  or  oth^r 
neam^firM  to  reduce  their  poKticafl'  privileges  to 
Mere  e^reteoni^s  and  fermSraDc^at  Ustycmirelj  to 
aiK>Mh  them. 

Tbas^  in  the  Roman^r^pubiiiiy  the  ctaode  wbieh 
was  cooataniljr  'm  use  for  about  ote  handred  and 
fifty  years^  of  dtridi«g^  the  citizens  into  ceniurid 
when  they  gave  their  votesv*  reduced  the  right  of 
the  greater  part  of  them,  duirio^.  tba^  tinner  to  little 
more  tha»a  shadow.  After  the  mode  of  dividtng 
them  by  tribes  had  been  introduced  by  the  tri* 
l^uoes^  the  bulk  of  the  cilJaena  indeed  w^rie  aot^ 
When  it  was  used,  under  so  great  adhMidnrotage  as 
before;  but  yet  the  great  privileges  exercised  by 
Ae  magistrates  ia  aU  the  pubtie  assemblies,  the 
power  they  assumed  of  moving  the  citizens  out  of 
oi«e  tribe  iato  another,  and  a  nuiwber  of  other  cir* 
aumstanoes,  coocinoed  to  render  the  rights  of  the 
citizens  more  and  more  inefficient :  and  in  fact  we 
db  not  find  that  When  those  rights  were  af  last  en- 
tirely iakfu  from  them,  they  expressed  any  very 
peat  degree  of  diseonienf . 

In  Si^etfen  (  the  fdrmer  governnMbt  of  which 
partook  much  of  the  republican  form)  the  right  al- 
lotted to  the  people  in  the  government  was  that  of 
sending  deputies  to  the  general  states  of  the  king- 
dom, who  were  to  give  their  votes  on  the  resold. 


446  THB  CONVriTUTfOH 

tioDS  that  were  to  be  taken  ite  that  assembly.  lH 
the  privileges  of  the  people  of  sending'  sock  depii 
ties  was,  ia  the  first  place,  greatly  dinliDillied  hj  j 
some  esseattal  disadvantages  onder  which  then  | 
deputies  were  placed  with  respect  to  tbe  body»  «r  ^ 
order,  of  tbe  nobles.    The  same  privilege  of  the  \ 
people  was  farther  lessened  by  their  deputies  beisg 
deprived  of  tbe  right  of  freely  laying  their  diffcwat 
proposals  before  the  states,  for  their  assent  or  die* 
sent,  and  by  vesting  the  exclusive  right  of  framiag 
such  proposals  in  a  private  assembly,    which  was 
called  tbe  secret  committee.     Again,  the  right  al- 
lowed to  the  order  of  the  nobles^  of  having  a  dobi- 
ber  of  members  in  this  secret  committee,  doable 
to  that  of  all  the  other  orders  tidcen  together,  rea- 
dered  the  rights  of  the  people  still  more  inefiectoaL 
At  the  last  revolution,  the  rights  we  mention  wefe 
in  a  manner  taken  from  tbe  people ;  and  they  da 
not  seem  to  have  made  any  great  eflbrts  to  preserve 
them.* 

But  the  situation  of  affairs  in  England  is  totally 

ft 

*  I  might  have  produced  examples  of  a  number  of  mpnhlifia 
states,  in  wliich  the  people  have  been  brought,  at  one  time  or 
other,  to  submit  to  the  loss  of  their  political  privileges.  In  the 
Venetian  republic,  for  instance,  the  right,  long  vested  exclusivelj 
in  a  certain  number  of  families — of  enacting  laws,  and  electing  tbe 
doge  and  other  magistrates — ^was  oiiginalJy  enjoyed  by  the  irlnde 
people. 


r. 
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diffifereat  froon  that  which  we  have  jast  described. 
The  polkicai  rights  of  the  people  are  iuseparably 
connected  with  the 'right  of  propercj-^^^with  a  right 
which  it  is  difficult;  to  ittvalidatebjrartifice,  as  it  isf 
dangerous  to:  attack  by  force^  and  which  we  sec 
that  the  most  arbitrary  kings,  in  the  full  career  of 
their  power,  have  ne?er  offered  to  violate  ^  without 
the  greatest  precautions.  A  king  of. England  who 
would  enslave  his  people,  must  begto  with  doings 
for  bis  first  act,  whaft  all  other  kingc  reserve  for  the 
last ;  and  he  cannot  attempt  tp  deprive  his  sub^ 
jectsof  their  political  privileges,  without 'declaring^ 
war  against  tlie  whole  nation .  at  the  same  time, 
and  attacking  every  individual  at  once  in  his  most 
permanent  and  bis  best  understood  interest. 

The  mean  possessed  by  the  people  of  England, 
of  influencing  the  conduct  of  the  government,  is 
hot -only  in  a  manner  secure  against  any  danger  of 
being  taken  from  them  :  it  is  moreover  attended 
with  another  advantage  of  the  greatest  importance; 
which  is  that  of  conferring  naturally,  and  as  it  were 
necessarily,  on  those  to  whom  they  intrust  the  care 
of  their  interests,  the  great  privilege  we  have  be* 
fore  described,  of  debating  among  themselves  what* 
ever  questions  they  deem  conducive  to  the  good 
of  their  constituents,  and  of  framing  whatever 
questions  they  think  proper,  and  in  what  terms 
they  choose*     . 
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This  privilege  of  ularting  Dew  smhjmtkB  of  Mb 
beralioQs  and,  in  sbortt  of  propoaodiog^  iu  Che  bir 
sioess  of  legMlatioQ,  which,  in  Eogland^  w  aUou4 
to  the  represeDtatiFCs  of  the  people^  SopmB  anottar 
capita}  differeoce  between  the  English  eooatiiqtioa 
and  the  government  of  other  free  ttatee,  wiMki 
Knited  mooarchies  or  eooinion weal  tba,  and  pr^ 
¥ents  that  which,  in  those  states,  proves  a  msil 
ffectual  mean  of  subverting  the  laws  fiaroaraUi 
to  pablic  liberty<p-^4iaaiely9  the  undermuiiog  sf 
these  laws  hy  the  precedents  and  artful  pracftioesef 
those  who  are  invested  with  tha  execatiro  pawsr 
io  the  government. 

In  the  states  weaiention»  the  active  ahare,ar  the 
business  of  propounding,  in  legislation,  baiafe  cvea 
allotted  to  those  persons  who  are  invested  ariiji  the 
cxccutiTC  authority,  they  not  onl^  posspsa^a  geaat 
ral  power,  by  means  of  insidious  and  wcslf-ciosed 
proposals  made  to  the  people,  of  gettiaff  thosalawt 
repealed  which  set  bounds  to  their  authority  $  bnl 
when  they  do  not  choose  openly  to  discover  their 
wishes  in  that  respect,  or  perhaps  are  even  afraid 
ef  failing  in  the  attempt,  they  have  another  ra* 
sooree,  which,  though  slower  in  its  operation,  is  no 
less  effectual  in  the  issue.  They  neglect  ia^  axfv 
cute  those  laws  which  they  dislike,  or  denj  tha 
benefit  of  them  to  the  separate  straggling  indivi* 
duals  who  claim  it^  and^  in  shorty  introduca  practi 
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thai  are  directly  repugnant  to  them.  These  pralC- 
tiees  in  a  course  of  time  become  respectable  usages, 
aad  at  length  obtain  the  force  of  laws. 

The  people,  even  where  they  are  allowed  a  share. 
ID  legislation,  being  ever  passive  in  the  exercise  of 
it^  have  no  opportunities  of  framing  new  provisions 
by  which  to  remove  these  spurious  practices  or  re- 
gulations, and  declare  what  the  law  in  reality  is. 
The  only  resource  of  the  citizens,  in  such  a  state  of; 
things,  is  either  to  be  perpetually  cavilling,  or 
openly  to  oppose:  and,  always  exerting  themselves, 
either  too  soon  or  too  late,  they  cannot  come  forth 
to  defend  their  liberty,  without  incurring  the 
charge  either  of  disaffection  or  of  rebelUon. 

And  while  the  whole  class  of  politicians,  who 
are  constantly  alluding  to  the  usual  forms  of  limit- 
ed governments,  agree  in  deciding  that  freedom, 
when  once  lost,  cannot  be  recovered,.^  it  happens 
thsit  the  m^m  principiis  obstUy  which  they  look 
upon  as  the  safeguard  of  liberty,  and  which  they 
accordingly  never  cease  to  recommend,  besides  its 
requiring  a  degree  of  watchfulness  incompatible 
with  the  situation  of  the  people,  is  in  a  manner 
impracticable. 

*  '*  Ye  free  natioiA,  retucmbeT  ibw  maxim  :  freedom  may  be 
acquired,  but  it  cannot  be  recovered." — Ro9t9seatis  Sociai  Can-' 
tract,  chap.  viii. 

3  M 
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But  the  operation  of  preferring  grievaoceg,  wbicb 
in  other  governments  is  a  constant  foreruooer  of 
public  commotions^  and  that  of  framing  new  lav» 
remedies,  which  is  so  jealously  secured  to  tbe  rnliog 
powers  of  the  state,  are,  in  England,  the  coDstito* 
tional  and  appropriated  offices  of  the  represenM* 
tives  of  the  people. 

How  long  soever  the  people  may  have  remained   | 
in  a  state  of  supineness,  as  to  thetr  most  valaaUe    , 
interests,  whatever  may  have  been  the  neglect,  and    ; 
even  the  errors  of  their  representatives,  the  instant 
the  latter  come  either  to  see  these  errors,  or  to 
have  a  sense  of  their  duty,  they  proceed,  bj  means 
of  the  privilege  we  mention,  to  abolish  those  abuses 
or  practices  which,  during  the  preceding  years,  bad 
taken  place  of  the  laws.    To  how  low  soever  a 
state  public  liberty  may  happen  to  be   reduced, 
they  take  it  where  they  find  it,  lead  it  back  through 
the  same  path,  and  to  the  same  point,  from  wbicb 
it  had  been  compelled  to  retreat ;  and  the  ruling 
power,  whatever  its  usurpations  may  have  been«— 
how  far  soever  it  may  have  overflowed  its  banks- 
is  ever  brought  back  to  its  old  limits.^ 

To  the  exertions  of  the  privilege  we  OEiention, 
were  owing  the  frequent  confirmations  and  eluci-' 
dations  of  the  great  Charter  that  took  place  in  dif- 
ferent reigns.     By  means  of  the  same  privilege  the 
act  was  repealed,  without  public  commotion^  which 


i 
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had  enactecl  that  the  king's  proclamation  should 
have  the  force  of  law  :  by  this  act  public  liberty 
seemed  to  be  irretrievably  lost;  and  the  parliament 
which  passed  it,  seemed  to  have  done  what  the 
Danish  nation  did  about  a  century  afterwards* 
The  same  privilege  procured  the  peaceable  aboli- 
tion of  the  court  of  star-chamber — a  court  which, 
though  in  itself  illegal,  had  grown  to  be  so  respect* 
ed  through  the  length  of  time  it  had  been  suffered 
to  exist,  that  it  seemed  to  have  for  ever  fixed  and 
rketed  the  unlawful  authority  it  conferred  on  the 
crown.  By  the  same  means  was  set  aside  the  power 
wbicli  the  privy  council  had  assumed  of  imprison* 
ing  the  subject  without  admitting  to  bail,  or  evert 
mentioning  any  cause.  This  power  was,  in  the  first 
instance,  declared  illegal  by  the  Petition  of  Right ; 
and  the  attempts  of  both  the  crown  and  the  judgei) 
to  invalidate  this  declaration,  by  introducing  or 
maintaining  practices  that  were  derogatory  to  it, 
were  as  often  obviated,  in  a  peaceable  manner,  by 
fresh  declarations,  and,  in  the  end,  by  the  celebra* 
ted  Habeas  Corpus  act.^r 

*  Tko  case  of  general  warrants  may  also  bo  mentioned  as  on 
instance.  The  issuing  of  such  warranto,  with  the  name  of  the 
person  to  be  arrested  left  blank,  was  a  practice  that  had  been  fol- 
lowed by  tlie  secretaries  of  state  for  above  sixty  years.  In  a  go- 
vernment differently  constituted,  that  Is,  in  a  government  in  which 
tlie  magistrates,  or  executive  power,  should  have  been  possessed 
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I  sball  take  this  opportunity  of  observing^  «  | 
general,  how  the  different  parts  of  the  Gnglish  gi^ 
vernment  mutually  assist  and  support  each  other. 
It  is  because  the  whole  executive  authority  of  (he 
state  is  vested  in  the  crown,  that  the  people  mij 
without  danger  delegate  the  care  of  their  libertj 
to  representatives :  it  is  because  they  share  in  the 
government  only  through  these  representative^  \ 
that  they  are  enabled  to  possess  the  great  advaiH  I 
tage  arising  from  framing  and  proposing  new  lawi;  \ 
but  for  this  purpose  it  is  again  absolutely  necessa-  , 
ry  that  a  correspondent  prerogative  of  the  crowoj  , 
that  is  to  say,  a  veto  of  extraordinary  powerj  sboold 
exist  in  the  state. 

It  is,  on  the  other  hand,  because  the  balance  of 
the  people  is  placed  in  the  right  of  granting  to  the 
^rown  its  necessary  supplies,  that  the  latter  may 
without  danger,  be  intrusted  with  the  great  aatho- 
jrity  we  mention  i  and  that  the  right,  for  instance. 


of  tlic  Ary  of  legislation,  it  is  difficult  to  say  how  the  contest 
have  been  terminated  ;  these  magistrates  would  have  been  but  in;- 
dilfercntly  inclined  to  frame  and  bring  forth  a  declaration  whiph 
would  abridge  tlieir  assumed  autlioiity.  In  the  republic  of  Geneva^ 
the  magistracy,  instead  of  rescinding  the  judgment  against  M. 
Rousseau,  of  which  the  citizens  complained,  choose  rather  openlj 
to  avow  the  maxim,  tliat  standing  uses  were  valid  derogations 
from  the  written  law,  an»l  ought  to  supewedeit.  This  rendered 
the  clamour  more  violcut  than  before. 
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(which  is  vested  in  it,  of  judging  of  the  proper  time 
•for  calling  and  dissolving  parliaments  (a  right  ab- 
solutely necessary  to  its  preservation)^  may  exist 
without  producing,  ipso/acio,  the  ruin  of  public 
liberty.  The  mpst  singular  government  upon  earth, 
«nd  which  has  <:arried  farthest  the  liberty  of  the 
individual,  was  in  danger  of  total  destruction,  whea 
Bartholomew  Columbus  was  on  his  passage  to 
England,  to  teach  Henry  the  Seventh  the  way  to 
Mexico  and  Peru. 

As  a  conclusion  of  this  subject  (whicii  might  open 
a  field  for  speculation  without  end)  I  shall  take  no- 
tice of  an  advantage  peculiar  to  the  English  go- 
vernment, and  which,  more  than  any  other  we 
could  mention,  must  contribute  to  its  duration^ 
All  the  political  passions  of  mankind,  if  we  attend 
to  it,  are  satisfied  and  provided  for  in  the  English 
government ;  and  whether  we  look  at  the  monarchi- 
cal, the  aristocratical,  or  the  democratical  part  of 
it,  we  find  all  those  powers  already  settled  in  it  in 
a  regular  manner,  which  have  an  unavoidable  tevj» 
dency  to  arise,  at  one  time  or  other,  in  all  human 
;societies. 

If  we  could  for  an  instant  suppose  that  the  Eng- 

*  As  affairs  ace  situated  in  England,  the  dissolution  of  a  parlia- 
inont  on  the  part  of  the  crown  is  no  more  than  an  appeal  either  !• 
the  people  themselves,  or  to  another  parliament. 


{ 
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lisii  forra  of  governmenty  iostead  of  haviMg  Iwei  , 
the  effect  of  aconciirrence  of  fortunate  circomatafr 
ces,  had  been  established  from  a  settled  plao  bjr  i  . 
man  who  had  discovered,  beforehand  and  bjr  re»>  i 
zoning,  all  those  advantages  resulting  from  it  wbidk  \ 
we  now  perceive  from  experience,  and  had  nader-  j 
taken  to  point  them  out  to  other  men  capable  ol 
judging  of  what  be  said  to  them,  the  followiog  iiy  I 
most  likely,  the  manner  in  which  he  would  have  , 
expressed  himself.  j 

*'  Nothing  is  more  chimerical  (  he  might  have 
said)  than  a  state  either  of  total  equality,  or  total 
liberty,  amongst  mankind.  In  all  socieciea  of  meo^ 
6ome  power  will  necessarily  arise.  This  power, 
after  gradually  becoming  confined  to  a  smaller 
number  of  persons,  will,  by  alike  necessity,  at  last 
fall  into  the  bands  of  a  single  leader  ;  and  these 
two  effects  (of  which  you  may  see  constant  exam- 
ples in  history)  arising  from  the  ambition  of  one 
part  of  mankind,  and  from  the  various  afTections 
and  passions  of  the  other,  are  absolutely  anavoid* 
able. 

"  Let  us,  therefore,  admit  this  feeling  at  once* 
since  it  is  impossible  to  avoid  it.  Let  us^  of  our- 
selves, establish  a  chief  among  us,  since  we  musty 
some  time  or  other,  submit  to  one ;  we  shall,  by 
this  step,  effectually  prevent  the  conflicts  that 
would  arise  among  the  competitors  for  that  station. 


OF  ENOLAia>*  455 

Bat  !et  tt9»  above  all,  avoid  plurality ;  lest  one  of 
tbe  chiefs,  after  jiuccessively  raising  himself  on  the 
ruin  of  his  rivals,  should,  in  the  end,  establish  des* 
potism,  and  that  through  a  train  of  incidents  the 
most  pernicious  to  the  nation. 

*<  Let  us  even  give  him  every  thing  we  can  con* 
fer  without  endangering  our  security*  Let  us  call 
him  our  sovereign  ;  let  us  make  him  consider  the 
state  as  being  his  own  patrimony ;  let  us  grant  him, 
in  short,  such  personal  privileges  as  none  of  us  can 
ever  hope  to  rival  him  in;  and  we  shall  find  thai 
those  things  which  we  were  at  first  inclined  to  con- 
sider as  a  great  evil,  will  be  in  reality  a  source  of 
advantage  to  the  community.  We  shall  be  the 
better  able  to  set  bounds  to  that  power  which  we 
sball  have  thtis  ascertained  and  fixed  in  one  place* 
We  shall  thus  render  more  interebted  the  man  whom 
we  shall  have  put  in  possession  of  so  many  advan- 
tages, in  the  faithful  discharge  of  his  duty;  and  we 
shall  procure,  for  each  of  us,  a  powerful  protector 
at*  home,  and  for  the  whole  community,  a  defender 
against  foreign  enemies,  superior  to  all  possible 
temptation  of  betraying  his  country. 

^'  You  may  also  have  observed  (  he  might  con- 
tinue) that  in  all  states  there  naturally  arise  around 
the  person  or  persons,  who  are  invested  with  tbe 
public  power,  a  class  of  men,  who,  without  having 
any  actual  share  in  that  power^  yet  partake  of  its 


4o6  THE    C0N8TITUTIOK 

hustre — who,  pretending  to  be  distinguished  fitMi 
the  rest  of  the  communitjr,  do  from  that  very  cir« 
eumstance  become  distinguished  from  it ;  and  this 
distinction^  though  only  matter  of  opioioo,  and  it 
first  thus  surreptitiously  obtained^  yet  may  become 
in-  time  the  source  of  very  grievous  effects. 

'^  Let  us  therefore  regulate  this  evil,  which  we 
cannot  entirely  prevent.  Let  us  establish  this  cias 
of  men,  who  would  otlierwise  grov  up  among  of 
without  our  knowledge,  and  gradually  aequire  the 
most  pernicious  privileges.  Let  us  grant  them 
tinctions  that  are  visible  and  clearly  asce 
their  nature  will  thus  be  the  better  understood*  aod- 
they  will  of  course  be  much  less  likely  to  become 
dangerous.  By  the  same  means  also^  we  shall  pre- 
clude aU  other  persons  from  the  hopes  of  usurpioi^ 
them.  As  to  pretend  to  distinctions  cati  thence*' 
forward  be  no  longer  a  title  to  obtain  thens,  every 
one  who  shall  not  be  expressly  included  in  their 
number  must  continue  to  confess  himself  one  of  the 
people;  and.  Just  as  we  said  before, '  Let  us  choose 
ourselves  one  master  that  we  may  not  have  fifty/ 
we  may  now  say,  *  Let  us  establish  three  hundred 
lords,  that  we  may  not  have  ten  thousand  nobles.^ 

^*  Besides,  our  pride  will  better  reconcile  itself  to 
a  superiority  which  it  will  no  longer  think  of  dis* 
puting.  Nay,  as  they  will  themselves  see  that  we 
are  beforehand  in  acknowledging  it^  they  will  think. 
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*  tbeihselvM  ^nder  no  necessity,  of  being  insoleol  to 
'  ftirniMi  U8  a  proof  of  it.  Secure  as  to  tbeir  privi* 
'  leges,  all  violent  measures  on  their  part  for  main- 
taining, and  at  last  perhaps  extending  tbem>  will 
be  prevented  :  they  will  never  combine  with  any 
degree  of  vehemence,  but  when  they  really  have 
cause  to  think  themselves  in  danger  ;  and  by  hav«: 
iog  made  tbem  indisputably  great  men,  we  shall 
have  a  chance  of  often  seeing  them  behave  like 
modest  and  virtuous  citizens. 

**  In  fine,  by  being  united  in  a  regular  assembly, 
they  will  form  an  intermediate  body  in  the  ^tate, 
that  is  to  say,  a  very  usefut  part  of  the  govern* 
menr. 

**  It  is  also  necessary  (  our  reasoning  lawgiver 
might  add)  that  we,  the  people,  should  have  an  in- 
fluence upon  goveromeut :  it  is  necessary  for  our 
own  security  -,  it  is  no  less  necessary  for  the  secu- 
rity of  the  government  itself  But  experience  must 
have  taught  you,  at  the  same  time,  that  a  great 
body  of  men  cannot  act,  without  being,  though 
they  are  not  aware  of  it,  the  instruments  of  the  de« 
signs  of  a  small  number  of  persons  ;  and  that  the 
power  of  the  people  is  never  any  thing  but  the 
power  of  a  few  leaders,  who  (though  it  may  be  im- 
possible to  tell  when  or  how)  have  found  means  to 
secure  to  themselves  the. direction  of  its  exercise. 
'<  Let  us,  thei;efore,  be  also  beforehand  with  this 
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Other  incoDvenience.  Let  us  e£Rsct  openly  wfaal 
would,  otherwise,  uke  place  in  secret.  TLet  ua  in-  - 
trust  our  power,  before  it  be  taken  from  us  bj  ad- 
dress. Thos^  whom  we  shall  have  expressly  made 
the  depositaries  of  it,  being  freed  from  any  anxious-  . 
care  about  supporting  themselves,  will  have  no 
object  but  to  render  it  useful.  They  will  stand  ia 
awe  of  us  the  more,  because  they  well  know  that 
they  have  not  imposed  upon  us  ;  and  instead  of  a» 
small  number  of  leaders,  who  would  imagine  they 
derive  their  whole  importance  from  their  own  dex* 
terity,  we  shall  have  express  and  acknowledged  le^ 
presentatives,  who  will  be  accountable  to  us  for 
the  evils  of  the  state. 

*^  But,  above  all,  by  forming  our  government 
with  a  small  number  of  persons^  we  shall  prerent 
any  disorder  that  may  take  place  in  it  from  ever 
becoming  dangerously  extensive.  Nay  more,  we 
shall  render  it  capable  of  such  inestimable  combi- 
nations and  resources,  as  would  be  utterly  impos- 
sible in  the  government  of  all,  which  never  can  be 
any  thing  but  uproar  and  confusion. 

**  In  short,  by  expressly  divesting  ourselves  of  a 
power,  of  wl>ich  we  should,  at  best,  have  only  an 
apparent  enjoyment,  we  shall  be  entitled  to  make 
conditions  for  ourselves :  we  will  insist  that  our 
liberty  be  augmented  ;  we  will,  above  all,  reserve 
to  ourselves  the  right  of  watching  and  censuring 
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'AsitadaaiQistratioQ  which  "will  have  been  establisli- 
ed  by  our  own  consent.  We  shall  the  better-see 
its  faults,  because  we  shall  be  only  spectators  of 
it :  we  shall  correct  them  the  better,  because  we 
shall  not  have  personally  concufred  in  its  opera- 
tions." * 

The  English  constitution  being  founded  upon 
such  principles  as  those  we  have  just  described,  no' 
true  comparison  can  be  made  between  it  and  the 
government  of  any  other  state  4  and  since  it  evi;^ 
dently  secures,  not  only  the  liberty,  but  the  gene- 
ral satisfaction  in  all  respects,  of  those  who  are 
subject  to  it,  in  a  much  greater  degree  than  any 
other  government  ever  did,  this  consideration  alone 
affords  sufficient  ground  to  conclude,  without  look* 
ing  farther^  that  it  is  also  more  likely  to  be  preserv- 
ed from  ruin. 

And  indeed  we  may  observe  the  remarkable' 
manner  in  which  it  has  been  maintained  in  the' 
midst  of  such  general  commotions  as  seemed  to 

•  He  might  haver  added^  — "  As  we  will  not  seek  to  countcraot 
nature,  but  rather  to  follow  it,  we  shall  be  able  to  procure  our- 
selves a  mild  legislation.  Let  us  not  be  without  caase  afraid  of  the 
power  of  one  man  ;  we  shall  have  no  need  cither  of  a  Tarpciaxi 
rock,  or  of  a  council  of  (en.  Having  expressly  allowed  to  the  peo- 
ple a  liberty  to  inquire  into  the  conduct  of  government,  and  to  en-^ 
deavour  to  correct  it,  we  shall  need  neither  state-.prisc^tiB  hot  secM 
hi|j[{rmer8v" 


460  THE    COKfiTlTUTtMr 

lead  to  its  unavoidable  destruction.    It  rose  again,  , 
we  see,  after  the  wars  between  Henry  the  Tbiri  ! 
and  his  barons, — after  the  usurpation  of  Henry  tbt  ^ 
Fourth, — and  afler  the  long  and  bloody  conten- 
tions between  the  houses  of  York  and  Lrancaster.  L 
Nay,  though  totally  destroyed  in  appearance  after   r 
the  fall  of  Charles  the  First,  and  though  the  grea^ 
est  efforts  had  beeu  made  to  establish  aaorher  fbrs    ; 
of  government  in  its  stead,   yet  no  sooner  was 
Charles  the  Second  called  over,  than  the  coastita- 
tion  was  re-established  upon  aU  its  ancient  fooiw 
dations. 

However,  as  what  has  not  happened"  at  one  ttOM 
may  happen  at  another,  future  revolutions  (eveoti 
which  DO  form  of  government  can  totally  prereot) 
may  perhaps  end  in  a  different  manner  from  that 
in  which  past  ones  have  terminated.  New^  combi^ 
nations  may  possibly  take  place  among  the  then 
ruling  powers  of  the  state,  of  such  a  nature  as  to 
prevent  the  constitution,  when  peace  shall  be  re- 
stored to  the  nation,  from  settling  again  upon  its 
ancient  and  genuine  foundations  :  and  it  woitld 
certainly  be  a  very  bold  assertion  to  affirm,  that 
both  the  outward  form  and  the  true  spirit  of  the 
English  government  woiild  again  be  preserved  from 
destruofion,  if  the  same  dangers  to  which  they  have 
in  former  times  beeu  exposed  should  again  happea 
to  take  place* 
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Nay»  such  fatal  changes  as  those  we  mcntioD 
may  be  introduced  even  in  quiet  times,  or,  at  leasts 
by  means  in  appearance  peaceable  and  constitu- 
tional. Advantages,  for  instance^  may  be  taken 
by  particular  factions,  either  of  the  feeble  capaci- 
ty, or  of  the  misconduct  of  some  future  king. 
Temporary  prepossessions  of  the  people  may  be  so 
artfully  managed  as  to  make  them  concur  in  doing 
what  will  prove  afterwards  the  ruin  of  their  own 
Uberty.  Plans  of  apparent  improvement  in  the 
constitution,  forwarded  by  men  who,  though  with 
good  intentions,  shall  proceed  without  a  due  know- 
ledge of  the  true  principles  and  foundations  of  go- 
vernment, may  produce  effects  quite  contrary  to 
those  which  were  intended,  and  in  reality  pave  the 
way  to  its  ruin.*    The  crown,  on  the  other  haud^ 

*  Instoud  of  looking  for  the  principles  of  politics  in  their  trut 
sources,  thiit  is  to  say,  in  the  nature  of  the  affections  of  mankind, 
and  of  those  sacred  ties  by  which  they  arc  united  in  a  state  of  so* 
clety,  men  have  treated  that  science  in  the  same  manner  as  they  did 
natural  philosophy  in  tlie  time  of  Aristotle,  continually  recurring 
to  occult  causes  and  principles^  from  which  no  useful  consequence 
could  be  drawn.  Thus,  in  order  to  ground  particular  assertions^ 
they  have  much  used  the  word  constitution  in  a  personal  sense, 
ike  consiiiution  tooes,  the  cansUtttionfarbidst  and  the  like.  Ai 
other  times  they  have  had  recouwe  to  luxury,  in  order  to  explain- 
certain  events ;  aifd,  at  others,  to  a  still  more  occult  caiise^  which 
they  have  called  corrHption  ;  and  obundcnice  of  oompari^ons  drawn 
from  the  human  body  have  been  also  used  for  the  samejMirpoees:^ 
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Hiay,  by  the  acquisitiou  of  foreign  domiaions,  i^ 
quire  a  fatal  independeocy  on  the  people  :  and  iC 
without  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  Co  point  out  the  priih 
cipal  events  which  would,  if  they  were  ever  to  bap* 
pen,  prove  immediately  the  ruiu  of  the  English  go- 
vernment, 1  would  say,— The  English  govemmeQi 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  for  itssupplies^  or  whea 
the  representatives  of  the  people  shall  begin  to 
share  in  the  executive  authority.^ 

oontlDued  instances  of  such  defecUvG  ai^imcnts  and  coDsidentioBi 
occur  in  the  works  of  M.  de  Montesquieu,  tliough  a  man  of « 
much  gcnias  and  from  whose  writings  so  mucli  infonnatioa  is  ne- 
verthclcss  to  he  derived.  Nor  is  it  only  the  obscurity  of  the  wn* 
tings  of  poUtieians,  and  the  impossibility  of  applying  their  speoa- 
lative  doctrines  to  practical  uses,  wliich  prove  that  some  peoDiliir 
and  uncommon  dilGcuUies  lie  in  the  way  of  the  investigatira  of 
political  tnttlis ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, evtMi  the  ablest,  labour  uuder,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  polities,  also  justifies  thii 
obsen^ation,  and  proves  that  the  true  first  principles  of  this  scienec^ 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

*  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  tlie  {leniicious  tendency  of  vrhich  tha 
people  were  not  able  at  lirst  to  discuver,  restrictions  on  the  libectv 
of  the  press,  mid  on  the  power  of  juries,  will  give  them  the  fint  in^ 
lormatioa 
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CHAP.  XIX. 


A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAT*  AT  PARTI» 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THl 
CROWN,  AND  SOME  OFTBE  DANGERS  BY^HICH  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


X  HE  power  of  the  crawn  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter  ^  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital,  i^ranch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan- 
ces. Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  the  con- 
stitution of  fne  English  government^  thal^  hariiig 
been  persuaded  by  the  party  who  wished  sacoes 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  bim, 
he  was  prevailed  npon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded^  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Consideriog 
the  prodigious  importance  of  the  consequences  of 
snch  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  anthority, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  fatare, 
will  perhaps  wish  to  see  that  branch  of  the  prero* 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


^  power  from  its  former  seat  to  aooiher,  and  having 
1  intrusted  it  to  new  hands,  which  wrli  be  still  more 
t  likely  to  abose  it  than  those  in  which  it  was  for-«' 
f    merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
A>es  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go^ 
vernment,  at  the  same  time  that  it  is  a  limited  one» 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {or  parliament)  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  fiod  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  officer 

and  employments  bad  been  also  very  much  abridge 
3  o 
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Other  inconvenience.  Let  us  eflRect  openly  what 
wouldj  otherwise,  take  place  in  secret.  Liet  us  in- 
trust our  power,  before  it  be  taken  from  as  by  ad- 
dress. Thos^whom  we  shall  have  expressly  made 
the  depositaries  of  it,  being  freed  from  any  anxioos 
care  about  supporting  themselves,  will  have  na 
object  but  to  render  it  useful.  They  will  stand  ia 
awe  of  us  the  more,  because  they  well  know  that 
they  have  not  imposed  upon  us  ;  and  instead  of » 
small  number  of  leaders,  who  would  imagine  tbejr 
derive  their  whole  importance  from  their  own  dez- 
terity,  we  shall  have  express  and  acknowledged  re- 
presentatives,  who  will  be  accountable  to  us  for 
the  evils  of  the  state. 

<<  But,  above  all,  by  forming  our  governmeot 
with  a  small  number  of  persons^  we  shall  prerenl 
any  disorder  that  may  take  place  in  it  from  efep 
becoming  dangerously  extensive.  Nay  more,  we 
shall  render  it  capable  of  such  inestimable  combi* 
nations  and  resources,  as  would  be  utterly  impos- 
sible in  the  government  of  all,  which  never  can  be 
any  thing  but  uproar  and  confusion. 

<'  In  short,  by  expressly  divesting  ourselves  of  a 
power,  of  wl>ich  we  should,  at  best,  have  only  ao 
apparent  enjoyment,  we  shall  be  entitled  to  make 
conditions  for  ourselves :  we  will  insist  that  our 
liberty  be  augmented  ;  we  will,  above  all,  reserve 
to  ourselves  the  right  of  watching  and  censuring 
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tbatadmiDistration  which  ivill  have  been  establish- 
ed by  our  own  consent.  We  shall  (he  better-see 
its  faults^  because  we  shall  be  only  spectators  of 
it :  we  shall  correct  them  the  better,  because  we 
shall  not  have  personally  concurred  in  its  opera- 
tions." * 

The  English  constitdtion  being  founded  upon 
such  principles  as  4hose  we  have  just  described,  no' 
true  comparison  can  be  made  between  it  and  the 
government  of  any  other  state  ;  and  since  it  evi$ 
dently  secures,  not  only  the  liberty,  but  the  geh^« 
ral  satisfaction  in  all  respects,  of  those  who  are 
subject  to  it,  in  a  much  greater  degree  than  any 
other  government  ever  did,  this  consideration  alone 
affords  sufficient  ground  to  conclude,  without  look* 
ing  farther,  that  it  is  also  morie  likely  to  be  preserv- 
ed  from  roin« 

And  indeed  we  may  observe  the  remarkable' 
scanner  in  which  it  has  been  maintained  in  the 
midst  of  such  general  commotions  as  seemed  to 

♦  He  might  haver  added»  — "  As  we  will  not  seek  to  counteraot 
nature,  but  rather  to  follow  i^  we  shall  be  able  to  procure  our- 
selves a  mild  legislation.  I/et  us  not  be  without  cause  afraid  of  the 
power  of  one  man  ;  we  shall  have  no  need  cither  of  a  Tarpcian 
rock,  or  of  a  council  of  ten.  Having  expressly  allowed  to  the  peo- 
ple a  liberty  to  inquire  into  the  conduct  of  government,  and  to  en- 
deavour to  correct  it,  we  sliall  need  neither  state^prisoms  not  secret 
infi^nnersv" 
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lead  to  its  unavoidable  destruction.    It  rose  agaii, 
we  see,  after  the  wars  between  Henry  the  Thifi  ^ 
and  his  barons, — after  the  usurpation  of  He6ry  tht  [ 
Fourth, — and  after  the  long  and  bloody  contes-  '. 
tions  between  the  houses  of  York  and  Lrancaster,  L 
Nay,  though  totally  destroyed  in  appearance  after  f 
the  fall  of  Charles  the  First,  and  though  the  greiC- 
est  efforts  had  been  made  to  establish  aaorher  fbra   > 
of  government  in  its  stead,   yet  no  sooner  mti   \ 
Charles  the  Second  called  over,  than  the  constila*   [ 
tion  was  re-established  upon  all  its  ancient  fouiu   { 
dations. 

However,  as  what  has  not  happened^ at  onetime 
may  happen  at  another,  future  revolutions  (eveott 
which  no  form  of  government  can  totally  prevent) 
may  perhaps  end  in  a  different  manner  from  that 
in  which  past  ones  have  terminated.  Nev^  oombi^ 
nations  may  possibly  take  place  among  the  tbea 
ruling  powers  of  the  state,  of  such  a  nature  as  to 
prevent  the  constitution,  when  peace  shall  be  re* 
stored  to  the  nation,  from  settling  again  upon  its 
ancient  and  genuine  foundations  :  and  it  woitld 
certainly  be  a  very  bold  assertion  to  affirin,  thai 
both  the  outward  form  and  the  true  spirit  of  the 
English  government  wonid  again  he  preserved  from 
destruction,  if  the  same  dangers  to  which  they  have 
in  former  times  been  exposed  should  again  happea 
to  take  place« 


tbose  very  men  whose  i^mstitotiotwl  office  slboald 
bttve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  comomnity  of  interest  takes 
place  among  all  orders  of  men  ;  and  henee  arises, 
as  a  necessary  consequence,  tbe  liberty  enjoyed  by 
alt  ranks  of  subjects.  This  observatbn  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  tbe  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 


*  Such  regnlatioDs  as  may  essentially  affect,  throng 
■eqnenees,  the  equipoise  <^  a  government,  may  be  bfou^  abou:^ 
eveo  though  the  promoters  themselTea  d  those  regalatioDs  are  Boi 
aware  of  their  tendency.  When  the  bill  passed  m  the  aeveateenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  geoer 
rality  of  people  had  no  thought  of  the  calamitous  oonieqaences  thai 
vrere  to  follow  :  voiy  fiar  from  it.  The  king  himself  certainly  ielt 
no  veiy  great  aj^reheosioa  on  tijat  account ;  dse  he  would  ast 
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Hiay,  by  the  acquisitiou  of  foreign  domiaions,  i^ 
quire  a  fatal  iDdepeociency  oq  the  people  :  and  iC 
without  entering  into  any  farther  particulars  on 
this  subject,  I  were  required  Co  point  out  the  priih 
cipal  events  which  would,  if  they  were  ever  to  bap» 
pen,  prove  immediately  the  ruiu  of  the  English  go- 
vernment, 1  would  say,— The  English  goverameQl 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  for  its  supplies^  or  wbea 
the  representatives  of  the  people  shall  begiuta 
share  in  the  executive  authority.^ 

oontiDued  instaoces  of  such  defeclivo  arguments  and  considenilioiit 
occur  iQ  the  works  of  M.  de  Moniesguieu,  tliough  a  man  of  m 
much  genius,  and  from  whose  writings  so  mucli  information  is  ne- 
Tertheless  to  be  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficulties  lie  in  the  way  of  the  investigation  of 
political  tnitlis ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, evon  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justiiies  this 
ebsen'alion,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  tliey  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

*  And  if  at  any  time  dangerous  changes  were  to  tcLko  place  in 
the  English  constitution,  tlie  jiernicious  tendency  of  wrhich  tha 
people  were  not  able  at  fli'st  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  fiisl  in- 
fonnation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAT*  AT  PARTI» 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THE 
CROWN,  AND  SOME  OFTBE  DANGERS  BY'WHICH  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


X  HE  power  of  the  crawn  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital,  l^ranch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conJ4inction  of  several  circumstan^ 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  th^  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  iDterest,  and  with  the  con- 
stitution of  fne  English  government,  thai, 
been  persuaded  by  the  party  who  wished  saooes 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  bin, 
he  was  prevailed  npon  to  send  a  measage  to  theaii 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded^  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  witii  his  assent.  Consideriog 
the  prodigious  importance  of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authoritjr^ 
other  causes  of  difficulty  may  concur, — such  as  po» 
pular  discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  fntare, 
will  perhaps  wish  to  see  that  branch  of  the  prero* 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 
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k  power  from  its  former  seat  to  aooiher,  and  having 
'  intrusted  it  to  new  hands,  which  wHi  be  still  more 
I  likely  to  abose  it  than  those  in  which  it  was  for-«' 
i    merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intmsted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go^ 
Ternroent,  at  the  same  time  that  it  is  a  limited  one» 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country^ 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  officer 
and  employments  bad  been  also  very  much  abridge 
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ed.    But  what  was  wantiDg  ta  the  power  of  the 
king^  the  senate  enjoyed  r  it  had  the  nomination  cf  t 
three  persons  for  every  vacant  office^  out  of  whw 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  reganlto 
pardoning  offenders  ;  but  the  senate  likewise  f»  \ 
sessed  what  was  wanting  to  that  branch  of  his  pre» 
rogative,  and  it  appointed  two  persons^  witlMNt 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusiFe  power  is 
regard  to  foreign  af&irs,  war»  peace,  treaties ; — is 
alt  that  relates  to  military  affairs,  he  has  the  dis- 
posal  of  the  existing  army,  of  the  fleets  &c.  Tbs 
king  of  Sweden  had  no  suchextensive  powers;  bat 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  being  acconnted 
two.* 

*  The  Swedish  scnata  was  fully  consposed  of  sixteen  membcn. 
In  r^ard  to  aflairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  &cy  did  sii,  the  presenot 
of  seven  members  wa»' required  for  the  effectua!  tmnsactiiig  of  bu- 
siness :  in  affairs  of  importance,  the  assembly  was  foimed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  rehired  te 
give  force  to  the  resolutions.    When  the  king  could'not  oi:  woaU 
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V  .  If  we  pursue  farther  our  inquiry  on  the  8ubject> 
I  we  shall  find  tiiat  the  king  of  Sweden  could. not 
'  raise  whom  ^e  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  ad^rantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hi^ office;  but 
the  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  neveriheless,  and  tlie  majo; 
tity  continued  to  be  eq[ual1y  decisive.' 

As  the  royal  seal  was  necessary  ibr  putting  in  execution  the  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
^ufirage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  tliat  pretension  arose,  and  continued  for  a  while; 
hut  at  last,  in  the  year  1750,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  Ai/tg's 
^eal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
refaaed  is>  lend  his  own. 
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The  king  of  England  has  the  power  ciSmdh 
ing,  or  keeping  assembled,  bis  parliatafieot*  Tk 
king  of  Sweden  had  not  that  power;  but  the  sfaMa  i 
might  of  themselves  prolong  their  durmtioo  Mthsy  | 
thought  proper* 

Those  who  think  that  the  prerogativie  of  a  kiag  : 
cannot  be  too  much  abridged,  and  thai  power kxci  : 
all  its  inBuence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kirtcl  of  daiM 
fised  to  express  the  offices  by  which  it  is  cooferrri, 
may  be  satisfied,  no  doubt,  to  behold  those  brands 
€s  of  power  that  were  taken  from  a  king*  diatribo- 
ted  to  several  bodies,  and  shared  by  the  represea- 
tatives  of  the  people  ;  but  those  who  think  tbit 
power,  when  parcelled  and  diffused,    isneferso 
well  repressed  and  regulated  as  when  it  is  coo6aed 
to  a  sole  indivisible  seat,  which  kee^s  the  natioa 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  tbej 
are  invested  with  independent  authority,  become 
ipso/acio,  its  masters-^those  persons,   I  say,  will 
not  think  it  a  very  happy  regulation  in  tJie  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  peo]ile,  and  thus  to  have  intrasted 
«vith  a  share  in  the  exercise  of  tbo  public  pover 


tbose  very  men  whose  <»>n8titatiooal  office  sAioQid 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  taket 
place  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  conseqaence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
vork.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  troth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regulatioDs  as  maj  essontially  afiiect,  throng  their  cmt^ 
leqiiences,  the  equipoise  of  a  goremmeiity  may  be  bniii^  abou^ 
€veD  though  the  promoten  thamseives  of  those  regolatioaos  are  Boi 
aware  of  their  tendency.  When  the  bill  passed  in  the  aeventeentk 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dtssolving  the  parliament  then  sitting,  the  genap 
raltty  of  pe(^le  had  no  thought  of  the  calamitous  oonaequenees  thai 
^were  to  follow  :  veiy  £ar  from  it.  The  king  himself  certainly  teH 
no  very  great  appreheosion  on  tliat  account ;  else  he  would  ast 
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Hiay,  by  the  acquisition  of  foreign  domtaions,  t^ 
quire  a  fatal  indepencleDcy  on  the  people  :  and  il^ 
Avithout  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  the  prin- 
cipal events  which  would,  if  they  were. ever  to  bap* 
pen,  prove  immediately  the  ruiu  of  the  English  go- 
vernment, 1  would  say,*— The  English  govenuneai 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssupplies^  or  when 
the  representatives  of  the  people  shall  begiato 
share  in  the  executive  authority.^ 

oonilnued  instances  of  such  defective  arguments  and  oonsidemtioiii 
occur  in  the  works  of  M,  de  Montesquieu,  though  a  man  of  m 
much  genius,  and  from  whose  writmgs  so  much  information  is  ne- 
vertheless to  be  derived.  Nor  Is  it  only  the  obscurity  of  the  wn- 
tings  of  poUticians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  pecaliar 
and  uncommon  diificullies  lie  in  the  way  of  the  investigation  of 
political  tniths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, cvtMi  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  la 
the  English  constitution,  tlie  {lernicious  tendency  of  which  tha 
people  were  not  able  at  lirst  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
fonnation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 

4 

CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THl 

■ 

CROWN,  AND  SOME  OP  THE  DANGERS  BT^HICH  SUCH  ATTEMPT 
MAT  BE  ATTENDED. 


JL  HE  power  af  the  crown  is  supported  by  deeper 
and  more  Dumerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital /l^ranch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan- 
ces. Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  i^ 
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that  time  with  his  own  interest,  and  with  the  coo- 


i 


stitution  of  die  English  governoaent,   that,  having 
been  persuaded  by  the  party  who  wished  snoooi  | 
to  the  bill,  that  the  commons  only  objected  to  it  i 
from  an  opinion  of  its  being  disag^reeable  to  him, 
he  was  prevailed  upon  to  send  a  message  to  theoi  '- 
to  let  them  know  that  such  an  ofiinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in   their  ; 
house,  it  would  meet  with  his  assent.  Consideriog 
the  prodigious  importance  of  the  consequences  of  . 
such  a  bill,  the  fact  is  certainly  very  remarkable 

With  those  personal  disadvantages  under  whidi  \ 
the  sovereign  may  lie  for  defending  his  authority^  ) 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero* 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 
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^  power  fironr  its  former  seat  to  another,  and  having 
^  intnisled  it  to  new  hands,  which  wHl  be  still  more 
^  likely  to  abose  it  than  those  in  which  it  was  for-< 
K    merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exist, 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
Ternment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go* 
verument  of  Sweden  as  it  stood  before  the  last  re-r 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 
and  employments  bad  been  also  very  'much  abridg* 
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ed.  But  what  was  wantiog  uy  the  power  of  ikr 
king,  the  senate  enjoyed  r  it  had  the  nomiiiatuMd 
three  persons  for  eterjr  vacant  office^  out  of  wImi 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regarf  ta 
pardoning  offenders  ;  but  the  senate  likewise  p» 
sessed  what  was  wanting  to  that  branch  of  his  pc» 
rogative,  and  it  appointed  two  persons^  witlMNi 
the  consent  of  whom  the  king  could  not  remit  tie 
punishment  of  any  offence. 

The  king  of  England  has  an  exclosire  power  it 
regard  to  foreign^ aflEairs,  war,  peace^  treaties;— is 
alt  that  relates  to  military  affairs,  he  has  the  di^  I 
posal  of  the  existing  army,  of  the  fleets  &c.  Hit 
king  of  Sweden  had  no  such-extensive  powers;  bit 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaeted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  bein^p  acconnted 
two.* 

*  Tho  Swedish  scnata  was  folly  composed  of  aizieen  memSen. 
In  regard  to  affairs  of  smaller  moment  thej  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  &oy  did  sit^  the  presenct 
of  seven  members  was*  required  for  the  efiectuat  tmnsacting  of  bu- 
siness :  in  affaiis  of  importance,  the  assembly  was  foimed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  reauiied  te 
give  force  to  the  resolutions.    VYben  the  king  could*aot  or  wooU 


O 
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'  •  Ifwe  pursue  farther  our  inquiry  on  the  subject, 
i  we  shall  find  that  Ihe  king  of  Sweden  could. not 
'  raise  whom  4ie  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  adi^antages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hi^office;  but 
the  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  the  majo; 
ritjT  continued  to  be  equally  decisive.' 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  -refusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
^uffiragc,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
but  at  lost,  in  the  year  1756,  the  king  was  over-niled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*$ 
seal,  which  they  aiRxed  to  their  oilicial  resolutions,  when  the  king 
rej^ed  \s>  lend  his  own. 
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lead  to  its  unavoidable  destruction.  It  roseagai^ 
we  see,  after  the  wars  between  Henry  the  Thiii 
and  liis  barons, — after  the  usurpation  of  Heorythi 
Fourth, — and  after  the  long  and  bloody  4H>ntea- 
tions  between  the  houses  of  York  and  Lancastet 
Nay,  though  totally  destroyed  if)  appearance  after 
the  fall  of  Charles  the  First,  and  though  the  great- 
est eiforts  had  been  made  to  establish  aoorherfbni 
of  government  in  its  stead,  yet  no  sooner  wii 
Charles  the  Second  called  over,  than  the  constita- 
lion  was  re-established  upon  all  its  ancient  fooo- 
dations. 

However,  as  what  has  not  happenecf  at  one  tine 
may  happen  at  another,  future  revolutions  (^veoti 
which  no  form  of  government  can  totally  prevent) 
may  perhaps  end  in  a  different  manner   from  that 
in  which  past  ones  have  terminated.     Nevi^  combi^ 
nations  may   possibly  take  place  among  the  then 
ruling  powers  of  the  state,  of  such  a  nature  as  to 
prevent  the  constitution,  when  peace  shall  be  re- 
stored to  the  nation,  from  settling  again  upon  its 
ancient  and   genuine  foundations  :  and   it    wodid 
certainly  be  a  very  bold  assertion  to  nffirm,    that 
both  the  outward  form  and  the  true  spirit  of  the 
English  government  woiild  again  he  preserved  from 
destruction,  if  the  same  dangers  to  which  they  have 
in  former  times  been  exposed  should  again  happea 
to  take  place* 


OF   BNGXiANll.  46l 

Kay,  such  fatal  changes  as  those  we  mentioD 
may  be  introduced  even  in  quiet  times,  or,  at  least, 
by  means  in  appearance  peaceable  and  constiiu« 
tional.  Advantages,  for  instance^  may  be  taken 
by  particular  factions,  either  of  the  feeble  capaci*. 
ty,  or  of  the  misconduct  of  some  future  king. 
Temporary  prepossessions  of  the  people  may  be  so 
artfully  managed  as  to  make  them  concur  in  doing 
what  will  prove  afterwards  the  ruin  of  their  own 
Uberty.  Plans  of  apparent  improvement  in  the 
constitution,  forwarded  by  men  who,  though  with 
good  intentions,  shall  proceed  without  a  due  know- 
ledge of  the  true  principles  and  foundations  of  go- 
vernment, may  produce  effects  quite  contrary  to 
those  which ivere  intended,  and  in  reality  pave  the 
way  to  its  ruin.*    The  crown,  on  the  other  hand^ 

*  Instead  of  looking  for  the  principles  of  politics  in  their  trut 
sources,  that  is  to  say,  in  the  nature  of  the  aiTcctions  of  mankind, 
and  of  those  sacred  ties  by  which  they  are  united  in  a  state  of  so- 
ciety, men  have  treated  that  science  in  the  same  manner  as  they  did 
natural  philosophy  in  tlie  time  of  Aristotle,  continually  recurring 
to  occult  causes  and  principles,  from  which  no  useful  consequence 
could  be  drawn.  Thus,  in  order  to  ground  particular  assertions^ 
they  have  much  used  the  word  constitution  in  a  personal  sense, 
ike  constitution  loves,  the  consittition  forbids^  and  the  like.  At 
other  times  they  have  had  recourse  to  liix%try,  in  order  to  explain 
certain  events ;  aifd,  at  others,  to  a  still  more  occult  cause,  which 
they  have  called  corruption  ;  and  obundcmce  of  oompariiK>ns  drawn 
from  the  human  body  have  been  also  used  for  the  same  purposes :' 
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^^y>  by  ^^^  acquisition  of  foreign  domiaions,  i^ 
quire  a  fatal  independeDcy  on  the  people  :  and  i( 
Avithout  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  the  prin- 
cipal events  which  would,  if  they  were  ever  to  bap- 
pen,  prove  immediately  the  ruin  of  the  Elngliah  go- 
vernment, 1  would  say,*— The  English  govenmieDt 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssuppiies^  or  wbea 
the  representatives  of  the  people  shall  begiuta 
share  in  the  executive  authority.^ 

oonilnued  instances  of  such  defective  arguments  and  oonsidexBtioiii 
occur  in  the  works  of  M,  de  Montesquieu,  though  a  man  of  m 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
vertheless to  be  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  spacn- 
lative  doctrines  to  practical  uses,  which  prove  that  some  pecntiar 
and  uncommon  diificullies  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, evoii  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  ar<;uc  upon  abstract  questions  in  politics,  also  justifies  this 
ebsen'ation,  and  proves  that  the  true  first  principles  of  this  science, 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  the  {lernicious  tendency  of  which  tha 
people  were  not  able  at  lirst  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 


A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 

4 

CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THl 
CROWN,  AND  SOME  OP  THE  DANGERS  BY^HICH  SUCH  ATTEMPT 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter  -,  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital .  i^rancb  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan^ 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.     So  unacquainted  was  the  king  i^ 
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that  time  with  his  own  interest,  and  with  the  coo- 
stitution  of  tne  English  governoaent,   that,  hsviif  • 
been  persuaded  by  the  party  who  wished  saoooi  : 
to  the  bill,  that  the  commons  only  objected  to  il 
from  an  opinion  of  its  being  disagreeable  to  himi 
he  was  prevailed  upon  to  send  a  message  to  theoi 
to  let  them  know  that  such  an  opinion  was  HI- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance  of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable 
With  those  personal  disadvantages  under  whidi 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero* 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


.    or  'Enm^Anth  *  -  4£& 

>   power  fironr  its  former  seat  to  another,  and  having 

'    intnisled  it  to  new  hands,  which  wHl  be  still  more 

likely  to  abose  it  than  those  in  which  it  was  for-^' 

merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 

power  under  any  form  of  government  must  exist, 

and  be  intrusted  somewhere.     If  the  constitution 

does  not  admit  of  a  king,  the  governing  authority 

is  lodged  in  the  hoods  of  magistrates.     If  the  go^ 

Ternment,  at  the  same  time  that  it  is  a  limited  one, 

bears  a  monarchical  form,  those  portions  of  power 

that  are  retrenched  from  the  king's  prerogative 

will  most  probably  continue  to  subsist,  and  be 

vested  in  a  senate  or  assembly  of  great  men,  under 

some  other  name  of  the  like  kind* 

Thus»  in  the  kingdom  of  Sweden,  which,  having 

been  a  limited  monarchy,  may  supply  examples 

Tery  applicable  to  the  government  of  this  country^ 

we  find  that  the  power  of  convoking  the  general 

states  (  or  parliament )  of  that  kingdom  had  been 

taken  from  the  crown  ;  but  at  the  same  time  we 

also  find  that  the  Swedish  senators  had  invested 

themselves  with  that  essential  branch  of  power 

which  the  crown  had  lost :  I  mean  here  the  go* 

verument  of  Sweden  as  it  stood  before  the  last  re-r 

volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  'much  abridg* 
So 
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ed.    But  what  was  wantiBg  to  the  power  ofikr 
king,  the  senate  enjoyed  r  it  had  the  nomiaatioad 
three  persons  for  eterjr  vacant  office^  out  of  win 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regarf  ta 
pardoning  offenders  ;  but  the  senate  likewise  pwi 
sessed  what  was  wanting  to  that  branch  of  bis  pl^ 
rogative,  and  it  appointed  two  perslOnSj  witlM 
the  consent  of  whom  the  king  could  not  remit  dv 
punishment  of  any  ofience. 

The  king  of  England  has  an  exclusiFe  power  ii 
regard  to  foreign  affairs,  war,  peace,  treaties  ^—ii 
ali  that  relates  to  military  affairs,   he   has  thed^ 

m 

posal  of  the  existing  army,  of  the  fleets  &c.  Tk 
king  of  Sweden  had  no  such-extensive  powers;  bit 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  in  the 
assembly  of  the  senate ;  the  majority  decided  ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  odIj 
privilege  consisted  in  his  vote  beings  accoanted 
two.* 

*  Tho  Swedish  scnata  was  folly  composed  of  aixieen  membenw 
In  regard  to  affairs  of  smaller  moment  thej  formed  themselvas  into 
two  divisions ;  in  either  of  these,  when  &ey  did  sit,  the  presenct 
of  seven  members  wa»' required  for  the  efl^tua!  tmnsactiiig  of  bu- 
siness :  in  affairs  of  importance,  the  assembly  was  foimed  of  ths 
whole  senate ;  and  the  presence  of  ten  members  was  K^uired  \m 
give  force  to  the  resolutions.     VYben  the  king  could*not  or  woaU 
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^  -  If  we  pursue  farther  our  inquiry  on  the  si^ject, 
I  we  shall  find  that  the  kiog  of  Sweden  could. not 
raise  whom  he  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hi^office ;  but 
Xhe  states  enjoyed  the  power  that  had  l>een  denied 
to.theking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  the  majo; 
rity  continued  to  be  equally  decisive! 

As  the  royal  seal  was  necessary  ibr  putting  in  execution  the  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  4x;fusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
In  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
Ibut  at  lost,  in  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  ktng*^ 
^eal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
jrej^sed  \s>  lend  his  own. 
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lead  to  its  unavoidable  destruction.  It  ro8eagaii,| 
we  see,  after  the  wars  between  Henry  tbeThirj| 
and  his  barons, — after  the  usurpatiou  of  Heory  tin 
Fourth, — and  afler  the  long  and  bloody  coiitei- 
tions  between  the  houses  of  York  and  Lancastet 
Nay,  though  totally  destroyed  iii  appearance  after 
the  fall  of  Charles  the  First,  and  though  the  greit- 
est  efforts  had  been  made  to  establish  aoorberfera 
of  government  in  its  stead,  yet  no  sooner  wu 
Charles  the  Second  called  over,  than  the  coostita* 
tion  was  re-established  upon  all  its  ancient  foan- 
dations. 

However,  us  what  has  not  happened*  at  one  tiaie 
may  happen  at  another,  future  revolutions  (eveoti 
which  no  form  of  government  can  totally  prevent) 
may  perhaps  end  in  a  different  manner   from  that 
in  which  past  ones  have  terminated,     fi^w  combi- 
nations may   possibly  take  place  among  the  then 
ruling  powers  of  the  state,  of  such  a  nature  as  to 
prevent  the  constitution,  when  peace  shall  be  re- 
stored to  the  nation,  from  settling  again  upon  its 
ancient  and   genuine   foundations  :  and   it   woi^id 
certainly  be  a  very  bold  assertion  to  affirm,    that 
both   the  outward  form  and  the  true  spirit  of  the 
English  government  would  again  be  preserved  from 
destruction,  if  the  same  dangers  to  which  they  have 
in  former  times  been  exposed  should  again  happen 
to  take  place« 
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Kay,  sach  fatal  changes  as  tbose  we  mentiaa 
may  be  introduced  even  in  quiet  Ufxiea,  or,  at  leasts 
by  means  in  appearance  peaceable  and  constitu* 
tional.  Advantages,  for  instance,  may  be  taken 
by  particular  factions,  either  of  the  feeble  capaci- 
ty, or  of  the  misconduct  of  some  future  king« 
Temporary  prepossessions  of  the  people  may  be  so 
artfully  managed  as  to  make  them  concur  in  doing 
what  will  prove  afterwards  the  ruin  of  their  own 
liberty.  Plans  of  apparent  improvement  in  the 
constitution,  forwarded  by  men  who,  though  with 
good  intentions,  shall  proceed  without  a  due  know- 
ledge of  the  true  principles  and  foundations  of  go- 
vernment, may  produce  effects  quite  contrary  to 
those  which  ivere  intended,  and  in  reality  pave  the 
way  to  its  ruin.*    The  crown,  on  the  other  hand^ 

*  Instead  of  looking  for  the  principles  of  politics  in  their  tru* 
sources,  that  is  to  say,  in  the  nature  of  the  affections  of  mankind, 
and  of  those  sacred  ties  by  which  they  arc  united  in  a  state  of  so- 
ciety, men  have  treated  thatscience  in  the  same  manner  as  they  did 
natural  philosophy  in  tlie  time  of  Aristotle,  continually  recurring 
to  occult  causes  and  principles^  from  which  no  useful  consequence 
could  be  drawn.  Thus,  in  order  to  ground  particular  assertions^ 
they  have  much  used  the  word  constitution  in  a  personal  sense, 
fke  constitution  loves,  the  consitution  forbids^  and  the  like.  At 
other  times  they  have  had  recourse  to  Ittxury,  in  order  to  explain 
certain  events ;  arfd,  at  others,  to  a  still  more  occult  cause,  which 
they  have  called  corruption  ;  and  abundance  of  oompari^ns  drawn 
^from  the  human  body  have  been  also  used  for  the  samepurpoees:^ 
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H3ay,  by  the  acquisition  of  foreign  domiaioDS,  •^  . 
quire  a  fatal  independency  on  the  people  :  and  i( 
without  entering  into  any  farther  particulars  oa  , 
this  subject,  I  were  required  to  point  out  the  prin- 
cipal events  which  would,  if  they  were  ever  to  bap-   ' 
pen,  prove  immediately  the  ruiu  of  the  dnglish  go-   t 
vernment,  1  would  say,— -The  English  govemmeal 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssuppiiesj  or  wbea 
the  representatives  of  the  people  shall    begin  to 
share  in  the  executive  authority. 4^ 

oontinued  instaoccs  of  such  dofeclive  aiguments  and  consideiatuNH 
occur  in  the  works  of  M.  de  Montesquieu,  though  a  man  of  so 
much  gcnlas,  and  from  wliosc  writings  so  much  information  is  ne- 
Terthelcss  to  bo  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  diificultics  lie  in  the  way  of  the  investigation  of 
political  tnitlis ;  but  the  remarkable  poq)lcxity  which  men  in  ge- 
neral, evon  the  ablest,  laboiur  under,  when  tliey  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  thja 
observation,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  placo  in 
the  English  constitution,  the  pernicious  tendency  of  wliich  ths 
people  were  not  able  at  iirst  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 

A  PBW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 
CVLAK  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THE 
CROWN,  AND  SOME  OP  THE  DANGERS  BVWHICH  SUCH  ATTEMPTS 
MAY  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter  -,  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital ,  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan^ 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  the  coa*  l 
stitution  of  (lie  English  government,   that,  haviog  \ 
been  persuaded  by  the  party  who  wished  saooen  | 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  npon  to  send  a  message  to  theoi 
to  let  them  know  that  such  an  iyfiinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their  { 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance  of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  ander  which 
the  sovereign  may  lie  for  defending  his  antboritj, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,   at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  fatare, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


^  power  from  its  former  seat  to  another^  and  having 
<l  intrusted  it  to  new  hands,  which  will  be  still  more 
■  likely  to  abase  it  than  those  in  which  it  was  for-*' 
i  merly  lodged. 

I-  In  general  it  may  be  laid  ck>wn  as  a  maxim,  that 
I  power  under  any  form  of  government  must  exists 
I  and  be  intrusted  somewhere.  If  the  constitution 
Ams  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go^ 
Ternroent,  at  the  same  time  that  it  is  a  limited  one^ 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country^ 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go* 
verument  of  Sweden  as  it  stood  before  the  last  re<r 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 
and  employments  bad  been  also  very  'much  abridg* 


3  o 


o 


466  THs  coHftTirnrroif 

ed.  But  what  was  waotiog  to  the  power  of  tk 
king,  the  senate  enjoyed  r  it  had  the  nominatioiid 
three  persons  for  e? ery  vacant  office,  oat  of  mkm 
the  king  was  to  choose  one. 

The  king  bad  but  a  limited  power  in  regarlto 
pardoning  offenders  ;  but  the  senate  likewise  poii  { 
sessed  what  was  wanting  to  that  branch  of  bis  pc»  j 
rogative,  and  it  appointed  two  persons,   wiUM 
the  consent  of  whom  the  king  could  not  remit  tk 
punishment  of  any  oflence. 

The  king  of  England  has  an  exclusive  power  ii 
regard  to  foreign  aflairs»  war,  peace,  treaties  $—i| 
alt  that  relates  to* military  affairs,  he  has  the  di^ 
posal  of  the  existing  army,  of  the  fleet,  &c.  Th 
king  of  Sweden  had  no  suchextensive  powers;  bit 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  onlj 
privilege  consisted  in  his  vote  beings  accounted 
two.* 

*  The  Swedish  scnata  was  fiilly  composed  of  sixteen  uemBen. 
In  regard  to  afTairs  of  smaller  moment  thej  formed  themselves  into 
two  divisions  ;  in  either  of  these,  when  they  did  sit^  the  praenct 
of  seven  members  wa»' required  for  the  effectual  tmnsacting  of  ba- 
siness  :  in  affairs  of  importance,  the  assembly  was  foimed  of  tht 
whole  senate ;  and  the  presence  of  ten  members  was  lequiiei  is 
give  force  to  the  resolutions.    When  the  king  could^not  or  wooU 
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P  .  If  we  pursue  farther  our  inquiry  on  the  si^ject, 
M  we  shall  find  that  the  kiog  of  Sweden  could. not 
■  raise  whom  he  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
I    member  of  the  privy  council  ;  but  the  Swedish 
t    states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,   possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij^ office;  but 
.the  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  the  majo; 
rity  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  4x;fusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  whi]o; 
but  at  last,  in  the  year  1756,  the  king  was  over-niled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*^ 
seal,  which  they  aifixed  to  their  official  resolutions,  when  the  king 
rej^aed  \s>  lend  his  own. 
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The  king  of  England  has  the  power  of  dindk 
ing,  or  keeping  assembledt  ki«  pmrliakneot,    Ik 
king  of  Sweden  had  not  that  power;  but  the  ^Ma ; 
might  of  themselves  prolong  their  durmtioD  aslhejf ' 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kag 
cannot  be  too  much  abridged^and  tbmt  power kM  ; 
all  its  influence  on  the  dispositions  and  vievs  of ; 
those  who  possess  it,  according  fo  the  kind  of  naae 
used  to  express  the  offices  by  which  it  is  conferrei^ 
may  be  satisfied,  no  doubt,  to  behold -those  braneh* 
es  of  power  that  were  taken  from  a  king  distribo- 
ted  to  several  bodies,  and  shared  by  the  repreMB«  ' 
tatives  of  the  people  ;  but  those  who  think  tlat  : 
power,  when  parcelled  and  diflTused,   isneterss  [ 
well  repressed  and  regulated  as  when  it  is  coo6ned  , 
to  a  sole  indivisible  seat,  which  kee^s  the  natioa  - 
united  and  awake — those  who  know,  that,  namei 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people^  as  soon  as  tbej 
are  invested  with  independent  authority,  become 
ipsofacto^  its  masters — those  persons,   I  say,  will 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  peo]>ie,  and  thus  to  have  intrnsted 
aith  a  share  in  the  exercise  of  tho  public  power 


'  «bot6  very  men  whose  ^^imstitatioiMl  offioe  tlioold 

I    hMe  been  te  watch  and  restr aia  it 

From  the  indivisibility  of  the  governing  autbo* 
tity  in  England,  a  community  of  interest  taket 
^aoe  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
alt  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
worJc.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regalations  as  may  easontially  affect,  throa^  their  con» 
•eqnences,  the  equipoise  of  a  govemmeniy  may  be  biou^  abou^ 
even  though  the  promotere  themselTes  of  those  regnlaiioiia  are  Bot 
ewarc  of  their  tendency.  When  the  bill  passed  in  the  seventeenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dissolving  the  pailiament  then  sitting,  the  geoer 
rality  of  pec^le  had  no  thought  of  the  calamitous  oonsMjoences  that 
were  to  follow  :  voiy  far  from  it.  The  king  himself  certainly  Ml 
no  very  great  apprcheosion  on  tljat  account ;  else  he  would  nst 
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But  experieace  does  oot  by  any  means  allow  a 
to  entertain  so  pleasing  an  opinioo.     The'  pennd 

liave  given  hb  assent ;  and  the  commons  themsehr^s,  jt  appsiiv 
had  Tery  faint  notions  of  the  capital  changes  which  the  bill  wmU  i 
speedily  effect  in  tlieir  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  atrijyi 
of  all  the  diflfercnt  prerogatives  we  have'  mentioned,  it  does  not  ^ 
pear  that  those  measHrcs  were  effected  i>y  sudden  open  pnnisioM 
for  that  parpose :  it  is  very  probable  that  the  way  had  been  pcvrf 
for  them  by  indirect  regulations  formerly  made,  the  whole  teudoh 
cy  of  which  scarcely  any  one  perhaps  could  foresee  at  the  tiai 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequences  wcit 
scarcely  attended  to  by  any  body.  The  Idng  hinaself  ccgiBiiiIy 
saw  no  harm  in  it»  since  he  sent  an  open  message  to  promole  ths 
passing  of  it ;  a  measure  which  was  not,  perhaps,  strictly  icgular. 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  &t| 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries 
does  not  seem  to  have  thought  much  of  the  bill,  and  its  being  n- 
jeoted,  as  he  only  observes  that  the  commons  "  wished  to  ke^  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet»  no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament^ 
since  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  Is  not  to  be  doubted,  that  they  "would 
have  acquired,  in  time,  the  right  of  electing  their  own  uiefnben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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ef  the  history  of  this  country  wilt  show  bs,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  circumstaii* 
ces,  the  dread  of  a  superior  power  began  to  he 
oTerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  afler 
«  private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Ctiarles 
*  the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  tdk* 
ed  of  nothing  but  Magna  Charta  and  liberty,  iur 

f^         stantly  endeavoured  openly  to  trample  both  under 

m         foot. 

ri  Since  the  time  we  mention,  the  former  constitu-^ 

^  tion  of  the  government  having  been  restored,  the 

* '  great  outlines  of  public  liberty  have  indeed  been 

"^  warmly  and  seriously  defended ;  but  if  any  partial 

■E 

^  termediate  events  the  measure  might  have  been  brought  about* 

^  Whether  there  existed  any  actual  project  of  this  kind  among  the 

.  first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  nomber 

of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough,  if  the  bill  in  question  had  been  enacted  into  a  law; 
,  and  they  would  certainly  have  met  with  success,  had  they  been 

I  contented  to  wait,  and  had  they  taken  time.     Other  e^pially  im- 

portant changes  in  the  substance,  and  perhaps  the  outwacd  finm, 
q{  the  govermnent  wo«ld  have  followed. 


VDJusf  laws  or  regulations  ha?e  been  made,  eipe^  r 
ctaly  since  the  revolution  of  the  year  l689«-<f  Uf  f 
abuses  injurious  to  particular  classes  of  indiridaiib 
have  been  suflfered  to  cootinue,  it  will  certaioljr  k 
/bund,  upon  inquiry,  that  those  laws  and  tfaon 
abuses  were  of  such  a  complexion,  that  Iroai  thea^ 
the  members  of  the  legislature  well  fcnew^  neitlRr 
they  nor  their  friends  would  e?er  be  likdyti 
suffer. 

If,  through  the  unforeseen  operations  of  smm 
new  regulation  made  to  restrain  the  royi^  prem- 
gative,  or  through  some  sudden  public  revolatiofl^ 
any  particular  bodies  or  classes  of  indiTidoaJs  were 
ever  to  acquire  a  personal  independent  share  it 
the  exercise  of  the  governing  authority,  we  shoeM 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediatdy  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchfnl  of  the. 
opportunity,  burst  out  at  once,  and  spread  itself 
over  the  kingdom. 

The  men  who  are  now  the  minister^  bnt  thea 
the  partners  of  the  crown,  would  instantly  set  them- 
selves above  the  reach  of  the  law,  and  soon  after 
insure  the  same  privilege  to  their  several  support- 
ers or  dependents.   . 

Personal  and  independent  power  tbecoming  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambitious,  the  Habeat  Carpus  mtit^ 
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i  end  in  general  »U  those  laws  which  subjects  of 
everv  rarx  r^zard  with  veneration,  and  to  nhicli 
tbey  took  ap  for  protection  and  eitrcty,  ivoiilc]  be 
spoken  of  « iih  cootcmpt,  and  mentioned  as  reme- 
dies fil  only  for  peasants  and  cits  ; — it  even  would 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  w'ue  and  salutary  steps  of  the 
senate. 

The  pretensions  of  an  eqaality  of  right  in  nil 
subjects  of  whatever  rank  and  order,  to  tlicir  pro- 
perty and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fasfaiooed  doctrine,  which  the 
judge  himself  woald  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicaied,  voold,  without  loss  of  time,  he 
cried  down  and  so^^iretsed,  as  only  serving  (o 
keep  up  the  insBlrace  lod  pride  of  a  refractory 
people. 

And  let  Ds HI  idefe,  that  the  mistaken  peo- 
ple, whose  rrproBMives  we  now  behold  aakia? 
such  a  firm  mmitfimt  the  indivisihte  po"^"* 
of  the  crown,  wmi.  ^udst  the  genera!  rferaita- 
tion  of  eveiT  naf  *py  hold  dear,  ea?''/  °^ 
men  equally  imm^  to  repress  the  encroacaiaji 
while  attaisBm,  mter  of  a  senau-  iC'i  'so^T^ 
nobles. 

The  tiacHMibe  do  more  wiien 
upon  wb*v^  UMy  should  ni  rner 
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would  be  sure  to  find  them  ready  siocerely  to  job 
in  the  support  of  every  important  branch  of  poUic 
liberty* 

Present  or  expected  personal  power,,  and  inde* 
pendence  on  the  Iaw8>  being  now  the  consequeice  [ 
of  the  trust  of  the  people — wherever  they  sbovU  \ 
afiply  for  servants,  they  would  only  meet  with  b^ 
trayers.     Corrupting,  as  it  were,  every  thing  thej  ' 
should  touch,  they  should  confer  no  favour  upoa 
an  individual  but  to  destroy  his  public  virtues  aod 
( to  repeat  the  words  used  in  a  former  chapter) 
^*  their  raising  a  man  would  only  be  immediately 
idspiriug  him  with  views  directfy  opposite  to  their 
own,  and  sen<iing  him  to  increase  the  number  of 
their  enemies/' 

All  these  considerations  strongly  point  out  the 
^^^y  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authority.  Let,  therefore*  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  ohoese) 
upon  the  crown  as  the  only  seat  of  the  evil§  they 
are  exposed  to;  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indiiference ;  and  they 
are  more  easily  directed  than  roused  ;-— but^  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  constitution 
only  subsists  by  virtue  of  a  proper  e 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try aflbrds,  let  the  people,  iuthe  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  difictse 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  oflfer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.^ 

*  Such  new  forms  os  may  prove  destnictive  of  the  real  sub- 
stance of  a  govcrmncnt  may  be  unwarily  adapted,   in  the  tfamt 
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CHAP.  XX. 


A  FEW  ADDITIONAL  OBSERVATION'S  ON  THE    RIOHT  OF  TAXATIOX, 
'    WUICUIS  LODGED  TN  TUB  HANDS  OF  THE  REPRESENTATITIIff 

THE    PEOPLE.      WHAT  KIND  OF  DANGER  TUI8    RIGHT  MAT  B  i 

I 
.   EXPOSED  TO. 


JL  HE  generality  of  meDf  or  at  least  of  politiciaoii  I 
seem  to  consider  the  right  of  taxing  themsel?eS|  | 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown ;  while  tliey  overlook 
the  nobler  and  more  extensive  efliciency  of  tbat 
privilege. 

The  right  to  grant  subsidies  to  the  crown»  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu- 
tion,  of  influencing  the  motion  of  the  executi?e 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  short,  this  privilege  is  a  sure 
pledge  in  their  hands,  that  their  sovereign,    who 

manner  as  llio  snporslitions  notions  and  practices  described  in  mj 
work,  entitled  Memorials  of  HumaN  Superstition,  may  be  intro 
•duced  into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  irom  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
'appeal  to  the  sword ;  which  is  no  more,  after  all^ 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  ihej 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make .  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup* 
posed,  he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  his  autho- 
rity ? 
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Again,  let  us  suppose  lbaC»  instemd  of  contesting 
itself  with  making  slow  adrances  to  despotism,  Ihi 
executive  power,  or  its  minister,  should  al  onee 
openly  invade  the  liberty  of  the  subject.     Obnox* 
ious  men,  printers  for  instance,  or  political  writen^ 
might  be  persecuted  by  military  violence*  or,todt  • 
ihiflgs  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach   the  persons  concerned  it 
those  measures.    Tliough  unable  to  reach  a  king, 
who  personally  can  do  no  wrongs  they  ac  least  wooU 
attack  those  men  who  were  the  immediate  iostnu 
ments  of  his  tyrannical  proceedings,  and  endcs- 
vour,  by  bringing  them  to  condign  punishment,  to 
deter  future  judges  or  ministers  from    imitating 
their  conduct.     All  this  I  grant ;  and  1  iviil  ev6n 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are,  and  having  to  do  with  a  sove- 
reign who  can  enjoy  no  dignity  without  their  as* 
sistance,  it  is  most  likely  that  their  endeavours  in 
the  pursuit  of  such  laudable  objects  would  prove 
successful.     But  if,  on  the  contrary,   the  king,  as 
we  have  supposed,  stood  in  no  need  of  their  assist* 
ance,   and  moreover  knew  that  he  should  never 
want  it,  it  is  impossible  to  think  that  he  would 
then  suffer  himself  to  remain  a  tame  spectator  of 
their  proceedings.  The  impeachments  thus  brought 
by  them   would  immediately  prove  the  signal  of 
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I   their  dismissioo  ;  and  the  king  would  make  tiafitCt 
I    by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons,  and 
lo  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther ;  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  to 
govern  without  the  assistance  of  the  representa- 
tives of  the  people,  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which,  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  a t- 
tempted  to  do  when  he  found  bis  parliaments  re-> 
fractory,  and  the  kings  of  France  really  have  done, 
with  respect  to  the  general  estates  of  theirJciug* 
dom. 

Indeed,  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  iu  himself 
all  the  executive  and  active  powers  of  the  state, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
be  has  power  sulBcieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  taxa- 
tion, which,  in  England,  is  possessed  by  the  peo« 
pie;  and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  his  measures^  while  the  latter,  how  exten- 
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sive  soever  the  prerogative  of  tbeir  king  maybe, 
can  deny  the  means  of  exerting  if. 

But  here  a  most  important  observation  is  to  be 
made  ;  and  I  entreat  the  reader's  attention  to  the 
subject.    This  right  of  granting  subsidies  to  the  ; 
crown  can  only  be  effectual  when  ir  is  exercised  bj  t 
one  assembly  alone.  When  several  distinct  assea^  ': 
biles  have  it  equally  in  their  power  to  supply  the  \ 
wants  of  the  prince^  the  case  becomes  totally  at.  ' 
tered.     The  competition  which    so    easily  takes  \ 
place  between  those  different  bodies^  and  even  the  [ 
bare  consciousness  which  each  entertains  of  its  in*  | 
ability  to  obstruct  the  measures  of  the  sovereign,  I 
render  it  impossible  for  them  to  make   any  eflfc*   < 
tual  constitutional  use  of  their  privilege.      «*  Those 
different  parliaments  or  estates  (to  repeat  the  ob- 
servation introduced  in  the  former    part  of  this 
work)   having  no  means  of  recommending  them* 
selves  to  their  sovereign,  but  their  superior  readi- 
ness in  complying  with  his  demands,  vie  with  each 
other  in  granting  what  it  would  not  pnly  be  fruit- 
less but  even  dangerous  to  refuse  ;  and  the  king, 
in  the  mean  time,  soon  comes  to  demand,  as  a  tri- 
bute, a  gift  which  he  is  confident  to  obtain.**     In 
short,  it  may  be  laid  down  as  a  maxim,  that  when 
a  sovereign  is  made  to  depend,  in  regard    to  his 
supplies,  on  more  assemblies  than  one,  he  in  fact 
depends  upon  none.     And  indeed   the  king  of 
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France  is  not  independent  of  hrs  people  for  his  ne- 
.  cessary  supplies,  any  otherwise  than  by  drawing 
thd  same  from  several  different  assemblies  of  their 
representatives  :  the  latter  have  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng« 
lidh  callthe  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces  • 
^  call  theirs  dons  gratuits,  or  free  gifts. 

*  What  is  it,  therefore,  that  constitutes  the  differ- 

•  ence  between  the  political  situation  of  the  French 
'    and  English  nations,   since  their  rights  thus  seem 

outwardly  to  be  the  same  ?  The  difference  lies  in 
this  ;  that  there  has  never  been  in  England  more 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a  state,, 
not  of  a  seeming,  but  of  9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-- 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  times,  have  sunk,  they  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  find  the  despotism  of  the' 
crown  to  have  been  carried  to  an  astonishing 
height :  it  was  even  enacted  that  the  proclama-* 
tfons  of  the  king  should  have  the  force  of  law  :  a 
thing  which,  even  in  France,  never  was  so  express* 

ly  declared  :  yel, jio  sooner  did  the  nation  recover 
3<i 
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from  its  long  state  of  supineness,  tbaD  tbeexorii 
tant  power  of  the  crown  was  reduced  witbiaib 
constitutional  bounds. 

To  no  other  cause  than  the  diaad  vaotage  of  tkeb 
situation,  are  we  to  ascribe  the  U>w  coDdition  ji 
\¥hich  the  deputies  of  the  people  in  the  assembly 
called  the  general  estates  of  France^  were  alwaji 
forced  to  remain.  \ 

Surrounded  as  thejr   were  by   the   parlicQbr 
estates  of  those  provinces  into  which  the  kingdos  | 
had  been  formerly  divided,,  they  never  were  abieto  . 
stipulate  conditions  with  their  sovereign  ;  and  in-  > 
stead  of  making  their  right  of  graotip^  sabsidia  | 
to  tlie  crown  serve  to  gain  them  in  the  end  a  share  1 
in  the  legislation,  they  ever  remained  con6oed  to  ' 
the  unassuming  privilege  of '^  humble  supplicatioa  \ 
and  remonstrance."^'  ' 

*  An  iili^auf  die  manner  in  which  Uic  Gusinoss  of  granting  sup- 
pllfs  to  tlic  crown  was  conducted  hy  tlic  states  of  the  pro\iDCC  of 
Bretagnc  in  tlie  reign  of  Ix)uis  the  Fourteenth,  may  bo  fbimei 
from  sevornl  lively  strokes  to  bo  met  with  in  the  Letters  of  Madame 
dc  Sevigne,  wliose  estiitc  lay  iu  tlmt  province,  and  who  had  often 
tusislod  III  tiie  liulding  of  those  states.  The  granting  of  siumlies 
was  nut,  it  sc^onis,  looked  upon  as  any  serious  kind  of  bustncflB. 
The  whole  tlnio  the  states  were  sitting  was  a  contiuued  scene  of 
festivity  und  ontortainiuonts;  ilic  canvassing  of  the  demands  of  the 
crcnvn  was  chiefly  carried  on  at  the  table  of  tin*  nobleman  vrfaohad 
lioi'ii  deputed  from  coiirt  to  hold  the  states ;  and  the  differant 
poiutsi  were  usually  decided  by  u  kuid  of  acplamation.     In  a  cer* 
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Those  estates,  however,  as  all  tiie  great  lords  in 

France  were  admitted  into  them,  began  at  length 

to  appear  dangerous  ^  and  as  the  king  could  in  the 

^  mean  time  do  without  tdeir  assistance,  they  were 

^  set  aside.     But  se?eral  of  the  particular  states  of 

*  the  provinces  are  preserved  to  this  day  :  *  sqme, 

^  which  for  temporary  reasons  have  been  abolished, 

have  been  restored  :  nay,  so  manageable  have  po- 

f    puiar  assemblies  been  found  by  the  crown,  when 

'    it  has  to  do  with  many,  that  the  kind  of  goverar 

lam  assembly  of  those  states,  the  duke  of  Cltaulnes,  ihe  lord  de- 
puty, had  a  present  of  fifty  tliousand  crowns  made  to  him,  as  well 
as  a  considerable  one  for  his  duchess,  besides  obtaining  the  demand 
of  the  court :  and  the  lady  W9  quote  here,  commenting  somewhat 
jocularly  on  these  grants,  says,  Ce  n  est  pas  que  nous  soy ons  rich- 
es :  mals  710US  sommes  honfi^tes,  nous  avons  du  courage,  et  entre 
midi  et  wie  heure  nous  ne  savons  rien  refuser  a  nos  amis,  "  It 
is  not  that  we  are  rich ;  but  we  are  civil,  we  are  fall  of  courage, 
&nd  between  twelve  and  one  o'clock  we  are. unable  to  deny  any 
thing  to  our  friends/' 

The  different  provinces  of  France,  it  may  be  oliserved,  are  lia» 
bio  to  pay  several  taxes  besid(!s  those  imposed  on  them  by  their 
own  states.  Dean  Tucker,  in  one  of  liis^lracts,  in  which  he  has 
thought  proper  to  quote  ibis 'work,  has  added  to  the  above  instance 
of  the  French  provinces  that  of  the  states  of  the  Austrian  N^'ther- 
lands,  which  is  very  conclusive :  and  examples  to  the  sam^^uqioso 
might  he  supplied  by  all  those  kingdofais  of  Eiin)pe  in  which  pro- 
rincial  statoe  are  holden. 

♦  The  year  1784. 
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CHAP.  XX. 

AFEWADDITIOXAL  OBSERVATIONS  ON  THE    RIGHT   OF   TAXATION, 
•    WHICH  IS  LODGED  IN  THE  HANDS  OF  THE  REPRESEXTATIVBSOf 
THE    PEOPLE.      WHAT   KIND  OF  DANGER  THIS    BIGHT    MAT  Bff 
.    EXPOSED  TO. 


JL  HE  generality  of  men,  or  at  least  of  politiciaosi 
seem  to  consider  the  right  of  taxing  themselvesi 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown ;  while  they  overlook 
the  nobler  and  more  extensive  efliciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown»  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu- 
tion,  of  influencing  the  moiion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  shore,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign»    who 

manner  as  the  siipcrslitious  notions  antl  practices  described  in  mj 
-^^'o^k,  entitled  Memonnis  of  liuman  Sttpersiiiion,  may  be  Intro 
•fluccd  into  a  roli<;ion,  so  as  entirely  to   subvert  tbe  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  irom  that  moonent,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  ihej 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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Again,  let  us  suppose  lbaC»  inst^md  ofconteiitiiig  I 
itself  with  making  slow  adrances  to  despoiitiDt  the  I 
executive  power,  or  its  minister,  should  at  once  \ 
openly  invade  the  liberty  of  the  subject.     Obnox- 
ious men,  printers  for  instance,  or  political  writen, 
might  be  persecuted  by  military  violence*  or,  to  do   f 
things  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the    < 
people  would  impeach  the  persons  concerned  ia 
those  measures.    Tliough  unable  to  reach  a  king, 
who  personally  can  do  no  wrongs  they  ac  least  wouU 
attack  those  men  who  were  the  immediate  iostro. 
ments  of  his  tyrannical  proceedings*  and  endca- 
vour,  by  bringing  them  to  condign  punishment,  to 
deter  future  judges  or  ministers  from    imitating 
their  conduct.     All  this  I  grant ;  and  1  iviil  ev6n 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are^  and  having  to  do  with  a  sofe* 
reign  who  can  enjoy  no  dignity  without  their  as* 
sistance,  it  is  most  likely  that  their  endeavours  in 
the  pursuit  of  such  laudable  objects  would  prove 
successful.     But  if,  on  the  contrary,  the  king,  as 
we  have  supposed,  stood  in  no  need  of  their  assist* 
ance,   and  moreover  knew  that  he  should  never 
want  it,  it  is  impossible  to  think  that  he  would 
then  suffer  himself  to  remain  a  tame  spectator  of 
their  proceedings.  The  impeachments  thus  brought 
by  them   would  immediately  prove  the  signal  of 
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their  dismissioo  ;  tnd  the  king  would  make  tiafitCt 
by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons^  and 
to  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther ;  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  to 
govern  without  the  assistance  of  the  representa- 
tives of  the  people^  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which^  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  at- 
tempted  to  do  when  he  found  bis  parliaments  re-> 
fractory,  and  the  kings  of  France  really  have  done, 
with  respect  to  the  general  estates  of  theirJciug* 
dom. 

Indeed,  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  iu  himself 
all  the  executive  and  active  powers  of  the  slate, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
be  has  power  sulBcieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  taxa- 
tion, which,  in  England,  is  possessed  by  the  peo« 
pie;  and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  his  measures^  while  the  latter,  bow  exten- 
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sive  soever  the  prerogative  of  tbeir  king  majbe, 
can  deny  the  means  of  exerting  if. 

But  here  a  most  important  observation  is  to  be 
made  ;  and  I  entreat  the  reader's  attentioti  to  the 
subject.  This  right  of  granting  subsidies  to  the  ^ 
crown  can  only  be  effectual  when  ir  is  exercised  bj  j 
one  assembly  alone.  When  several  distinct  assem*  ; 
blies  have  it  equally  in  their  power  to  supply  tbe  . 
wants  of  the  princej  the  case  becomes  totally  alu  ■ 
tered.  The  competition  which  so  easily  takes  '. 
place  between  those  different  bodies^  and  even  the 
bare  consciousness  which  each  entertains  of  its  in- 
ability  to  obstruct  the  measures  of  the  sovereigo, 
render  it  impossible  for  them  to  make  any  effec- 
tual constitutional  use  of  their  privilege.  **  Those 
different  parliaments  or  estates  (to  repeat  the  ob- 
servation introduced  in  the  former  part  of  this 
work)  having  no  means  of  recommending  them* 
selves  to  their  sovereign,  but  their  superior  readi- 
ness in  complying  with  his  demands,  vie  with  each 
other  in  granting  what  it  would  not  pnly  be  fruit- 
less but  even  dangerous  to  refuse  ;  and  the  king» 
in  the  mean  time,  soon  comes  to  demand^  as  a  tri- 
bute, a  gift  which  he  is  confident  to  obtain.**  In 
short,  it  may  be  laid  down  as  a  maxim,  that  when 
a  sovereign  is  made  to  depend,  in  regard  to  his 
supplies,  on  more  assemblies  than  one,  he  in  fact 
depends  upon  none.     And  indeed  the  king  of 
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^  France  iV  not  independent  of  hrs  people  for  his  ne- 
cessary supplies,  any  otherwise  than  by  drawing 
^  thd  same  from  several  different  assemblies  of  their 
'  representatives  :  the  latter  have  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng* 
lidh  callthe  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces  • 
call  theirs  dons  gratuiis,  or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  differ- 
ence between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus  seem 
outwardly  to  be  the  same  ?  The  difference  lies  in 
this  ;  that  there  has  never  been  in  England  nf>ore 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a  state,, 
not  of  a  seeming,  but  of  9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-* 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  times,  have  sunk,  they  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  find  the  despotism  of  the 
crown  to  have  been  carried  to  an  astonishing 
height :  it  was  even  enacted  that  the  proclama-> 
tibns  of  the  king  should  have  the  force  of  law  :  a 
thing  which,  even  in  France,  never  was  so  express* 

]y  declared  :  yet,^no  sooner  did  the  nation  recover 
3<^ 
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unjust  laws  or  regulations  faa?e  been  made,  espSi  \ 
cialy  since  the  revolution  of  the  year  1689-— if  aaj 
abuses  injurions  to  parcicolar  classes  of  indiridiiali 
have  been  snSered  to  cootinue,  it  will  crertaioly  bt 
Iband,  apon  inquiry,  that  those  laws  and  thots 
abuses  were  of  sudi  a  eomplexiony  that  from  them^ 
the  members  of  the  legislature  well  knew^  neither 
they  nor  their  friends  would  e?er  be  likely  te 
suffer. 

If,  through  the  unforeseen  operations  of  soon 
net?  regulation  made  to-  restrain  the  royal  prera* 
gative,  or  through  some  sodden  public  revolntioiK 
any  particular  bodies  or  classes  of  indifiduals  were 
ever  to  acquire  a  personal  independent  share  ia 
the  exercise  of  the  governing  authority^  we  should 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchftil  of  the. 
opportunity,  burst  out  at  once,  and  spread  itself 
over  the  kingdom. 

The  men  who  are  now  the  minister^  bnt  then 
the  partners  of  the  crown,  would  instantly  set  them* 
selves  above  the  reach  of  the  law,  and  soon  afker 
insure  the  same  privilege  to  their  several  sapport- 
ers  or  dependents.   . 

Personal  and  independent  power  becooHng  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambitious^  the  Habeas  Corpus  ac^ 
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and  in  general  all  those  laws  which  subjects  of 
every  rank  regard  with  venerattony  and  to  which 
they  look  up  for  protection  and  safety,    would  he* 
spoken  of  with  contempt^  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro*- 
perty  and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  would,  without  loss  of  time,  be' 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo^ 
pie,  whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta^ 
tion  of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people^ 

upon  whatever  men  they,  should  fix  their  chqice^ 
3p 
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would  be  sure  to  find  them  ready  sincerely  to  job 
in  the  support  of  ev.er j  important  braocb  of  puUk 
liberty. 

Present  or  expected  personal  power,,  and  inde- 
pendence on  the  law8>  being  now  the  consequeace 
of  the  trust,  of  the  people — wherever  Ibey  sbouU 
apply  for  servants,^  they  would  only  meet  with  be- 
trayers. Corrupting,  as  it  were,  every  thing  tbej 
should  touchy  they  should  confer  no  favour  upOD 
an  individual  but  to  destroy  his  public  virtues  aoi 
(  to  repeat  the  words  used  in  a  former  chapter )  . 
**  their  raising  a  man  would  only  be  immediateiy 
inspiring  him  with  views  directify  opposite  to  their 
own,  and  sending  him  to  increase  the  number  of 
their  enemies/' 

Ail  these  considerations  strongly  point  out  the 
v^ry  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authoFity,  Let,  therefore*  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  qboese) 
upon  the  crown  as  the  only  seat  of  the  evil$  they 
are  exposed  to;  mistaken  notions  on  their  partara 
less  dangerous  than  political  indifference;  and  they 
are  more  easily  directed  than  roused  ;— but^  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  constitution 
only  subsists  by  virtue  of  a  proper  equilibrium^— « 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try affords,  let  the  people,  in  the  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  diffuse 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  ail  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  new  forms  as  may  prove  destnictive  of  the  real  sub- 
stance of  a  govcromcnt  may  be  unwarily  acU^pted,   in  the  «am« 
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CHAP.  XX. 

A  FEW  ADDITIOXAL  OBSERVATIONS  ON  THE  RIGHT  OP  TAXATIO!!,  ' 
-WHICH  LS  LODGED  IN  THE  HANDS  OF  THE  REPRESENTATIVBB  W  : 
TUB    PEOPLE.      WHAT   RIND  OF  DANGER  THIS    RIGHT   MAT  II 

•    EXPOSED  TO. 


1  HE  generality  of  men,  or  at  least  of  poIiticiaDf| 
seem  to  consider  the  right  of  taxing  themselves^ 
enjoyed  by  the  English  nation,  as  beings  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown  ;  while  they  overlook 
the  nobler  and  more  extensive  efliciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crov^n,  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  libierties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu* 
tion,  of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  short,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign,    who 

manner  a'^  tho  superstitions  notions  antl  practices  described  in  raj 
work,  entitled  Memoriah  of  Human  Supenfiitiopi,  may  bo  intro- 
4luced  into  a  religion,  so  as  entirely  to   subvert  tho  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  from  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed   that   uncertain  and  calamitous  one,  of  an 

■ 

appeal  to  the  sword ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  they 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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But  experience  does  not  by  any  means  allow  ii 
to  entertain  so  pteasing  an  opinion.     The  penml 

liave  given  his  assent ;  and  the  commons  themselvos,  it  appear 
had  very  taint  notions  of  the  capital  changes  which  the  bill  woidd 
speedily  effect  in  tJicir  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instaince,  stripfel 
of  all  the  dilTercnt  prerogatives  we  have  mentioned,  it  does  not  i^ 
pear  that  those  measures  were  effected  hy  sudden  open  pionsioia 
for  that  purpose :  it  is  very  prol>able  that  the  way  had  been  ftenl 
for  them  by  indirect  regulations  formerly  made,  the  whole  tendeo* 
ay  of  which  scarcely  any  one  perhaps  could  foresee  at  the  tins 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequeneea  wen 
scarcely  attended  to  by  any  body.      The  idng  himself  certahily 
law  no  harm  in  it»  since  he  sent  an  open  message  to  promote  ths 
passing  of  it ;  a  measure  which  was  not,  periiaps,  stricTtiy  regular* 
The  bill  was, .  it  appears,  generally  approved  out  of  doors.    Its  £sts 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it:  and  judge  Blackstone,  as  I  find  in  his  Commentaries^ 
does  not  seem  to  have  tliought  much  of  tlie  bill,  and  its  being  ra- 
jeoted,  as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."     Yet,    no  bill  ai 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  being  passed  would  have  heen  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
eapacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  metobeis : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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6f  the  history  of  this  country  will  show  es^  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstad* 
ces,  the  dread  of  a  superior  power  began  to  he 
oTerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Ctiarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk* 
ed  of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  ^  but  if  any  partial 

tennediate  •vents  the  measure  might  have  been  brongbt  abont. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thou^t  of  it 
toon  enough,  if  the  bill  in  question  had  been  enactect  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  ihoy  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outwacd  ban, 
of  the  government  wo«id  have  followed. 
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unjust  laws  or  regulations  hm?e  been  made,  e^ia^ 
ctaly  since  the  revolation  of  the  year  I689-— if  uj 
abuses  injurious  to  particular  classeeof  indiridarii 
have  been  suffered  to  continue,  it  will  crerimioiy  bt 
Ibund,  upon  inquiry,  that  those  laws  and  tboM 
abuses  -were  of  sudi  a  eomplexiony  that  irom  theo^ 
the  members  of  the  legislature  well  koew^  neither 
they  nor  tbeir  friends  would  e?er  be  likely  It 
suffer. 

If,  through  the  unforeseen  operations  of  seae 
new  regulation  made  to  restrain  the  royal  prers^ 
gative,  or  through  some  sodden  public  revolatioa^ 
any  particular  bodies  or  classes  of  indiTiduals  were 
ever  to  acquire  a  personal  independent  share  is 
the  exercise  of  the  governing  authority^  we  sboaM 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  witJiiti 
cause,  and  aristocracy,  as  it  were,  watchftil  of  the 
opportunity,  burst  out  at  once,  and  spread  itself 
over  the  kingdom. 

The  men  who  are  now  the  ministers^  bnt  tiiea 
the  partners  of  the  crown,  would  instantly  set  theOH 
selves  above  the  reach  of  the  law,  and  soon  after 
insure  the  same  privilege  to  their  several  sapport- 
ers  or  dependents,   . 

Personal  and  independent  power  becooif  ng  the 
only  kind  of  security  of  which  men  wotild  now 
show  themselves  ambitious^  the  Habeas  Corpus  mcU 
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and  in  gerteral  all  those  laws  which  subjects  of 
every  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  and  safety,    would  be> 
spoken  of  with  contempt^  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro*- 
perty  and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  would,  without  loss  of  time,  bef 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo- 
ple, whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta^ 
tion  of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people^ 

upon  whatever  men  they,  should  fix  their  chQice^ 
3p 
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would  be  sure  to  find  them  ready  siocerely  to  joii 
in  the  support  of  every  important  braacb  of  puUk 
liberty. 

Present  or  expected  personal  power,,  and  inde- 
pendence on  the  laws,  being  now  the  consequeace  { 
of  the  trust  of  the  people — wherever  they  sbouid  i 
apply  for  servants,^  they  would  only  meet  with  be-  ' 
trayers.     Corrupting,  as  it  were,  every  thing  tbej   . 
should  touch,  they  sbouid  confer  no  favour  upoo   ' 
an  individual  but  to  destroy  his  public  virtue;  aoi 
( to  repeat  the  words  used  in  a  former  chapter ) 
^*  their  raising  a  man  would  only  be  immediateij 
inspiring  him  with  views  directly  opposite  to  tbeir 
own,  and  sending  him  to  increase  the  number  of 
their  enemies/' 

Ail  these  considerations  strongly  point  out  the 
very  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authoFity.  Let,  therefore*  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  qboose) 
upon  the  crown  as  the  only  seat  of  the  evil$  they 
are  exposed  to;  mistaken  notions  on  their  partara 
less  dangerous  than  political  indifference  ;  and  they 
are  more  easily  directed  than  roused  ;-*but»  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  couatitution 
only  subsists  by  virtue  of  a  proper  equiJibriuuiy--^ 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try affords,  let  the  people,  in  the  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  diffose 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  new  forms  as  may  prove  destnictive  of  the  real  sub- 
stance of  a  government  may  be  unwarily  acU^pted,   in  the  $eaom 
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CHAP.  XX. 

AFEW  ADDITIONAL  OB.^ERVATIOXS  ON  THE    RIGITT  OP  TAXATIOS,    ', 

•  WniCU  IS  LODGED  IN  THE  HANDS  OF  THE  REPRESENTATIVBS  W    . 
TUB    PEOPLE.      WHAT   KIND  OF  DANGER  TUIS    RIGHT   MAT  II 

•  EXPOSED  TO. 


1  HE  generality  of  men,  or  at  least  of  poIiticiaDSi 
seem  to  consider  the  right  of  taxing*  theaiselvesi 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown ;  while  they  overlook 
the  nobler  and  more  extensive  efliciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu* 
tion,  of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  shore,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign,    who 

manner  as  the  superstitious  notions  antl  practices  described  in  raj 
work,  entitled  Mejiioriafs  of  Human  Sapersiition^  may  bo  intro- 
4luccd  into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  from  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword  ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  they 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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Bat  experience  does  oot  by  any  means  allow « 
to  entertain  so  pteasing  an  opinion.     The  pemal 

liave  given  his  assent ;  and  the  oommons  thomtetvas,  H  a|ipe«% 
had  very  fount  notions  of  the  capital  changes  ^irhich  the  bill  woM  \ 
speedily  elTcct  in  their  political  situation.  [ 

When  the  crown  of  Sweden  was,  in  the  first  instance,  ittijfdi    | 
of  all  the  difTcrcnt  prerogatives  we  have'  mentioned,  it  does  not  i^    ! 
poar  that  those  measures  were  eifectcd  hy  sudden  open  pianaoM    j 
for  that  parpose :  it  is  very  prol)able  that  the  way  had  been  psml    \ 
for  them  by  indirect  regulations  formerly  made,  the  whole  teades-    [ 
cy  of  which  scarcely  any  one  peihaps  could  foresee  at  the 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of 
to  a  certain  number,  its  great  constitutional  consequences  weft 
scarcely  attended  to  by  any  body.  The  Idng  himself  certainly 
taw  no  harm  in  it>  since  he  sent  an  open  message  to  promote  thi 
passing  of  it ;  a  measure  which  was  not,  perhaps,  strictly  legolar* 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  fiili 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  dil 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries 
does  not  seem  to  have  thought  much  of  the  bill,  and  its  being  rs- 
jected,  as  he  only  observes  that  the  commons  "  wished  to  ke^tha 
door  of  the  house  of  lords  as  open  as  possible."  Yet^  no  bUl  of 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  l)eing  passed  would  have  been  tlit 
freeing  the  house  of  lords  both  in  their  judicial  and  legislatife 
capacities,  from  all  constitutional  check  whatever,  cither  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  tne^ben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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af  the  history  of  this  country  will  show  «s,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigeocies  of  their  own 
situation^  Wbeiij  through  the  minority,  or  easy' 
temper  of  the  reigning  prince,  or  other  cireumstari« 
ces,  the  dread  of  a  superior  power  began  to  he 
arerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty^  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  5  but  if  any  partial 

termediate  •vents  the  measure  might  have  been-  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framerB  of  the  billy  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
toon  enough,  If  the  bill  in  question  had  been  enactei  into  a  law ; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im* 
portant  changes  in  the  substance,  and  perhaps  the  outward  ban, 
9{  the  government  wo^ld  have  followed. 
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VDJust  laws  or  regulations  ha?e  been  made,  e^ 
ctaly  since  the  revolution  of  the  year  1689  —if  of 
abuses  injurioas  to  paiticolar  classes  of  iDJliriihwh 
have  been  snflfered  to  oootinoe,  it  will  certeioly  bi 
found,  upon  inquiry,  that  those  laws  and  tbon 
abuses -were  of  sudi  a  complexion,  that  lipoai  thesis 
the  members  of  the  legislature  well  Icnew^  neither 
they  nor  their  friends  would  erer  be  likely  H  | 
suffer  t 

If,  through  the  unforeseen  operations  of  seat 
new  regulation  made  ta  restrain  the  royal  prer»> 
gative,  or  through  some  sudden  pnUtc  revolutioi^ 
any  particular  bodies  or  classes  df  indiTidoals  were 
ever  to  acquire  a  personal  independent  share  ia 
the  exercise  of  the  governing  authority^  we  sbouM 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchful  of  the. 
opportunity,  burst  out  at  once,  and  spresul  itself 
over  the  kingdom. 

The  men  who  are  now  the  minister^  but  tbea 
the  partners  of  the  crown,  would  instantly  set  them* 
selves  above  the  reach  of  the  law,  and  soon  after 
insure  the  same  privilege  to  their  several  support- 
ers or  dependents.   . 

Personal  and  independent  power  becoming  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambitious,  the  Jffabeat  Gorpas  uct. 
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i   and  in  general  all  those  laws  which  subjects  of 
•    every  rank  regard  with  veneratioD,  and  to  which 
they  look  up  for  protection  and  safety,    would  be> 
spoken  of  with  contempt,  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro- 
perty and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old*fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  would,  without  loss  of  time,  be' 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo- 
ple, whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta^ 
tion  of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 
The  time  would  be  no  more  when  the  people; 

upon  whatever  men  they-  should  fix  their  choice, 
3p 
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would  be  sure  to  find  them  ready  sincerely  to  joii 
in  the  support  of  ev.erj  important  branch  of  pubik 
liberty* 

Present  or  expected  personal  pow.er>.and  inde- 
pendence  on  the  laws»  being  now  the  consequeace 
of  tbe  trust  of  the  people — wherever  they  should 
apply  for  servants^,  they  would  only  meet  with  h^ 
trayers.  Corrupting,  as  it  were»  every  thing  tbej 
should  touchy  they  should  confer  no  favour  upoo 
an  individual  but  to  destroy  his  public  virtues  and  | 
(to  repeat  the  words  used  in  a  former  chapter)  l 
^*  their  raising  a  man  would  only  he  imaiediateij 
inspiring  him  with  views  directly  opposite  to  their 
own»  and  sen<ling  him  to  increase  the  number  of 
Iheir  enemies/' 

All  these  considerations  strongly  point  out  the 
^^^y  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authoFity.  I^t,  therefore^  the  less 
informed  part  of  the  people,  whose  jseal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  choose) 
upon  the  crown  as  the  only  seat  of  the  evil$  thej 
are  exposed  to;  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference ;  and  they 
are  more  easily  directed  than  roused  ;— -but^attbe 
same  time,  let  the  more  enlightened  part  of  tbe 
nation  constantly  remember,  that  the  ooiistitntion 
only  subsists  by  virtue  of  a  proper  ^quUibriom,-* 


by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try aflbrds,  let  the  people,  in" the  beat  of  their 
struggles  in  the  defence  of  liberty^  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  difTirse 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  new  forms  as  may  prove  destnictive  of  the  real  sub- 
stance of  a  govoramcnt  m«iy  be  unwarily  adnpted,   in  the  0ama 
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The  king  of  England  has  the  power  of  diMfr- 

ing,  or  keeping  assembled,  bis  pmrliatanent^  Hr 
king  of  Sweden  had  not  that  power;  but  the  stiM 
might  of  themselves  prolong  their  dormtion  aslhef 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kiaf  | 
cannot  be  too  mnch  abridged,  and  that  power kMi  ' 
all  its  influence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kind  ofnane 
used  to  express  the  offices  by  which  it  is  conferredi 
may  be  satisfied,  no  doubt,  to  behold  those  branch* 
es  of  power  that  were  taken  from  a  kin^  distribo- 
ted  to  several  bodies,  and  shared  by  the  represen* 
tatives  of  ithe  people  ;  but  those  who  think  thai 
power,  when  parcelled  and  diffused,   is  nearer  so 
^ell  repressed  and  regulated  as  when  it  is  coofined 
to  a  sole  indivisible  seat,  which  keeps  the  natioa 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  thev 
are  invested  with  independent  authority,  become 
ipsofacto^  its  masters-^those  persons^   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senute,  or  in  the 
<leputies  of  the  peoj^le,  and  thus  to  have  intmsted 
i»'ith  a  share  io  the  exercise  of  tbo  public  power 
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tbote  very  men  whose  <»>n8titotioiiml  office  siKmid 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  tiie  governing  autho* 
city  in  England,  a  commanity  of  interest  taket 
place  among  all  orders  of  men  ;  and  benee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
alt  ranks  of  subjects.  This  observatiou  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  ns  of  its  tratiiy 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Sach  regnlatioDs  as  may  essentially  affect,  throng  their  €0b» 
■eqoeneeSy  the  equipoise  of  a  goYemixienty  amy  be  biou^t  aboui^ 
even  though  the  promoten  themselves  of  those  legolatioiis  are  Boi 
ewarc  of  their  tendencj.  When  the  bill  passed  m  the  aeveateentli 
century,  by  which  it  was  enacted  that  the  ciown  should  give  op 
ite  prerogative  of  dissolving  the  pariiament  then  sittings  the  gener 
rality  of  pec^le  had  no  thought  of  the  calamitous  oonsequences  that 
were  to  follow  :  veiy  far  from  it.  The  king  himself  certainly  Ut 
no  very  great  apprcheasioa  on  tljat  account ;  else  he  would  ast 
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Bat  experience  does  oot  by  any  means  allow  m  \ 
to  entertain  so  pteasing  an  opinioo.     The  pemal  \ 

I 

liave  given  his  assent ;  and  the  commons  theniselvo8»  jt  append 
had  very  fount  notions  of  the  capital  changes  which  the  bill  wouU     ! 
speedily  elTcct  in  tlieir  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripfdl 
of  all  the  difTcrcnt  prerogatives  we  have  mentioned,  it  does  not  ap- 
pear that  those  measures  were  effected  hy  sudden  open  provisioni 
for  that  purpose :  it  is  very  probable  that  the  way  had  been  panel 
for  them  by  indirect  regulations  formerly  made,  the  ^whole  tendea- 
cy  of  which  scarcely  any  one  perhaps  could  foresee  at  the  tins 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peea 
to  a  certain  number,  its  great  constitutional  consequences  wen 
scarcely  attended  to  by  any  body.  The  king  himself  certBinly 
saw  no  harm  in  it>  since  he  sent  an  open  message  to  piomote  tha 
passing  of  it ;  a  measure  which  was  not,  perhaps,  stnctiy  regular. 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  £itt 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaiiea^ 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible/'  Yet,  no  bill  of 
greater  constitutional  ini]K)rtance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  being  passed  would  have  been  the 
fireeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  cither  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  iD^ould 
have  acquired,  in  time,  the  right  of  electing  their  own  mefnben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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af  the  history  of  this  country  will  show  «s»  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstari« 
ces,  the  dread  of  a  superior  power  began  to  he 
orerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  cook  the 
place  of  patriotism.  When,  in  the  reiga  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  *,  but  if  any  partial 

termediate  •vents  the  measare  might  have  been<  brought  abont. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
toon  enough,  if  the  bill  in  question  had  been  enactei  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  easily  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fonn, 
^f  the  government  wo^ld  have  followed. 


t 
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unjust  laws  or  regulations  ha?e  been  made,  espOi 
ctaly  since  the  revolution  of  the  year  1689— if  aay 
abuses  injurious  to  paiticular  classes- of  iDdirMuib 
have  been  suflfered  to  oootinuej  it  will  certeiolybt 
fi>und,  upon  inquiry,  that  those  lawa^  and  tboso 
abuses  were  of  sudi  a  complexion,  that  lipoai  tbeoi^  \ 
the  members  of  the  legislature  well  haew,  neither 
they  nor  their  friends  would  erer  be  likely  te 
suffer. 

IG  through  the  unforeseen  operations  of  seait 
nein^  regulation  made  ta  restrain  the  royal  prero- 
gative, or  through  some  sudden  public  revolatioiH 
any  particular  bodies  or  classes  ctf*  indiTidoals  wm 
ever  to  acquire  a  personal  independent  share  ia 
the  exercise  of  the  governing  authority^  we  should 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchful  of  the. 
opportunity,  burst  out  at  once,  and  spread  itsdf 
over  the  kingdom. 

The  men  who  are  now  the  minister^  bot  tbea 
the  partners  of  the  crown,  would  instantly  set  theuH 
selves  above  the  reach  of  the  law,  and  soon  after 
insure  the  same  privilege  to  their  several  support* 
ers  or  dependents.   . 

Personal  and  independent  power  becoming  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambitious^  the  Habeas  Carpus  ad^ 
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and  in  general  all  those  laws  which  subjects  of 
every  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  and  safety,    would  be> 
spoken  of  with  contempt,  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro- 
perty and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  vvould,  without  loss  of  time,  be' 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo- 
ple, whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta^ 
tion  of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people^ 

upon  whatever  men  they^  should  fix  their  chgice, 
3p 
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would  be  sure  to  find  them  ready  sincerely  to  joit 
in  the  support  of  ev.erj  important  branch  of  public 
liberty* 

Present  Of  expected  personal  pow.er»  and  inde- 
pendence on  the  lawsy  being  now  the  consequeace 
of  tbe  trust  of  the  people — wherever  they  should 
apply  for  servants,  they  would  only  meet  with  be-  j 
trayers.  Corrupting,  as  it  were,  every  thing  tbej 
should  touch,  they  should  confer  no  favour  upon 
an  individual  but  to  destroy  his  public  virtue  i  aod 
( to  repeat  the  words  used  in  a  former  chapter ) 
^*  their  raising  a  man  would  only  be  immediatelj 
idspiring  him  with  views  directly  opposite  to  tb«ir 
own,  and  sen<ling  him  to  increase  the  number  of 
Iheir  enemies/' 

All  these  considerations  strongly  point  out  tbe 
very  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authority.  Let,  therefore^  the  less 
informed  part  of  the  people,  whose  jseal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  choose) 
upon  the  crown  as  the  only  seat  of  the  evil$  thej 
are  exposed  to;  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference ;  and  they 
are  more  easily  directed  than  roused  ;—but5  at  tbe 
same  time,  let  the  more  enlightened  part  of  tbe 
nation  constantly  remember,  that  the  coustitution 
only  subsists  by  virtue  of  a  proper  equUibrioiii,~' 


by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try aflbrdsy  let  the  people,  in  the  beat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  difTase 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  new  forms  os  may  prove  destructive  of  the  real  sub- 
stance of  a  govermncnt  may  be  unwarily  ackpted,   in  the  sama 
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CHAP.  XX. 


AFEWADDITIOXAL  OBSERVATIONS  ON  THE    RIGIIT  OF  TAlATIOl, 

■  -WHICH  IS  LODGED  IN  TUB  HANDS  OP  THE  REPRESENTATHrBB  W 
TUB    PEOPLE.      WHAT   KIND  OF  DANGER  THIS    BfGHT   MAY  IB 

■  EXPOSED  TO. 


J.  HE  generality  of  men,  or  at  least  of  poIiticiaDSp 
seem  to  consider  the  right  of  taxing  themselves, 
enjoyed  by  the  English  nation,  as  beings  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown ;  while  they  overlook 
the  nobler  and  more  extensive  efiiciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed b}^  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu* 
tion,  of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  shore,  this  privilege  is  a  sure 
pledge  in  their  hands,  that  their  sovereign,    who 

niannor  as  tlio  superstitious  notions  and  practices  described  in  mj 
work,  entitled  Memorials  of  Human  StipersiUion,  may  be  intro 
•duccd  into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  from  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword  ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  thej 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup* 
posed,  he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity i 
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But  experience  does  oot  by  any  means  allow  m 
to  entertain  so  pteasing  an  opinioo.     The  pemnl 

liave  given  his  assent ;  and  the  oommmis  themselvasy  it  i^ipeai^ 
had  very  faint  notions  of  the  capital  changes  which  the  bill  woali 
speedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  ptrippsi 
ef  all  the  diflferent  prerogatives  we  have  mentioned,  it  does  not  i^ 
poar  that  those  measures  were  effected  hy  sudden  open  pionsioos 
for  that  purpose :  it  is  very  probable  that  the  way  had  been  pnrel 
for  them  by  indirect  regulations  formerly  made,  the  whcde  tendea- 
€y  of  which  scarcely  any  one  perhaps  could  foresee  at  the  tiiM 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequenoes  wen 
scarcely  attended  to  by  any  body.  The  icing  himself  certainly 
saw  no  harm  in  it,  since  he  sent  an  open  message  to  piomole  Um 
passing  of  it ;  a  measure  which  was  not,  perhaps,  stiictijr  regulaiv 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  hif$ 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  l>y  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  hb  Commentaries^ 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  ke^  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet^  no  Inll  q£ 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
flinoe  the  consequences  of  its  being  passed  would  have  been  tfas 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  firom  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  ivoiild 
have  acquired,  in  time,  the  right  of  electing  their  own  mejfnben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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6f  the  history  of  this  country  will  show  os,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  owti 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstari* 
ces,  the  dread  of  a  superior  power  began  to  he 
oterlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Charles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  ^  but  if  any  partial 

tennediate  events  the  measure  might  have  been  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  £ramer8  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough,  If  the  bill  in  question  had  been  enacted  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fbmv 
i)f  the  government  wov^d  have  followed. 
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unjust  laws  or  regulations  ha?e  been  made,  espe^  I 
cialy  since  therevolation  of  tfaeye«r  1689--Hif  aif  [ 
abases  injurious  to  particular  classe»of  indiridoib 
have  been  suflfered  to  continue,  it  will  certeiolj  bt 
^und,  upon  inquiry,  that  those  laws  and  tiiQSS  I 
abuses  were  of  such  a  complexion,  that  firom  thesis  [ 
the  members  of  the  iegislalnre  well  fcoew>  neither  \ 
they  nor  tbeir  friends  would  erer  be  likely  It 
sufier.  ! 

If,  through  the  unforeseen  operations  of  soae 
new  regulation  made  to  restrain  the  royid  prero* 
gative,  or  through  some  sadden  public  revolatioo^ 
any  particular  bodies  or  classes  of  indiTiduals  were 
ever  to  acquire  a  personal  independent  share  it 
the  exercise  of  the  governing  aiuthority^  we  should 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  with  its 
cause,  and  aristocracy,  as  it  were,  wacchftil  of  the. 
opportunity,  burst  out  at  once,  and  spread  itself 
over  the  kingdom. 

The  men  who  are  now  the  minister^  but  then 
the  partners  of  the  crown,  would  instantly  set  them- 
selves above  the  reach  of  the  law,  and  soon  after 
insure  the  same  privilege  to  their  several  support- 
ers or  dependents. 

Personal  and  independent  power  becoming  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambitious,  the  Habeat  Corpus  act 
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i   and  in  general  all  those  laws  which  subjects  of 
every  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  and  safety,   would  be> 
spoken  of  with  contempt^  and  mentioned  as  reme- 
dies Bt  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro* 
perty  and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  umversally  and 
warmly  vindicated,  would,  without  loss  of  time,  be' 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo-* 
pie,  whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta- 
tion of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people; 

upon  whatever  men  they,  should  fix  their  cliQice, 
3p 


¥lk  THE   CONniTOTIOK 

would  be  sure  to  find  them  ready  siacerely  to  job 
in  tbe  support  of  every  important  braocb  of  piiUk 
liberty. 

Present  or  expected  personal  power,,  and  iude 
pendence  on  tbe  laws>  being  now  the  consequesce 
of  the  trust  of  tbe  people — wberever  they  sbouid 
apply  for  servants,  tbey  would  only  meet  wicb  be- 
trayers. Corrupting,  as  it  were,  every  thing  tfaej 
should  touch,  they  sbouid  confer  no  favour  upOD 
an  individual  but  to  destroy  his  public  virtoes  and 
(to  repeat  the  words  used  in  a  former  chapter)  l 
**  their  raising  a  man  would  only  be  immediately 
inspiriDg  him  with  views  directly  opposite  to  their 
own,  and  sending  bim  to  increase  the  Dumber  of 
their  enemies/' 

All  these  considerations  strongly  point  out  the 
^^"^y  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
tbe  governing  authority.  I^t,  therefore,  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  oboese) 
upon  the  crown  as  the  only  seat  of  the  evil$  they 
are  exposed  to;  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference  ;  and  they 
are  more  easily  directed  than  roused  ;-— but^  at  tbe 
same  time,  let  the  more  enlightened  part  of  tbe 
nation  constantly  remember,  that  tbe  constitution 
only  subsists  by  virtue  of  a  proper  e 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try affords,  let  the  people,  in  the  heat  of  their 
f      struggles  in  the  defence  of  liberty,   always  take 
'       heed,  only  to  reach,  never  to  overshoot  the  mark 
•       — only  to  repress,  never  to  transfer  and  diffose 
power. 

Amidst  the  alarms  that  may  at  particular  times 
*         arise  from  the  really  awful  authority  of  the  crown, 
^         let  it,  on  one  hand,  be  remembered,  that  even  the 
'^  power  of  the  Tudors  was  opposed  and  subdued-*- 

**  and  on  the  other,  let  it  be  looked  upon  as  a  funda- 

mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on   the  governing 
^  authority  shall  ofler  to  the  view  of  the  members  of 

*■  the  legislature,  or  in  general  of  those  men  to  whom 

^  the  people  must  trust,  even  hope  itself  is  destroyed. 

^  The  Hollander,  in  the  midst  of  a  storm,  though 

ifci  trusting  to  the  experienced  strength  of  the  mounds 

b*  that  protect  him,  shudders,  no  doubt,  at  the  sight 

■  of  the  foaming  element  that  surrounds  him  ;  but 

li  they  all  gave  themselves  over  for  lost,  when  they 

Kl  thought  the  worm  had  penetrated  into  their  dikes.^ 

k 

i  •  Such  new  forms  os  may  prove  destnictive  of  the  real  sub- 

!•  stance  of  a  govcramcnt  may  be  unwarily  adi^pted,   in  the 
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The  king  of  England  tiu  the  powerof  diMkl 
ing,  or  keeping  assembled,  bit  pArliatanent*    Tie 
king  of  Svifeden  had  not  that  power;  but  the  sMi 
might  of  themselves  prolong  their  dormtion  Mthef ; 
thought  proper.  } 

Those  who  think  that  the  prerogatire  of  a  kii|  I 
cannot  be  too  much  abridged,  and  that  powerkxci  I 
all  its  influence  on  the  dispositions  and  vievs  of  i 
those  who  possess  it,  according  to  the  kind  ofntac  j 
used  to  express  the  offices  by  which  it  is  conferred  [ 
may  be  satisfied,  no  doubt,  to  behold  those  branch  . 
es  of  power  that  were  taken  from  a  king  distribo-  ; 
ted  to  several  bodies,  and  shared  by  the  represei- 
tatives  of  the  people  ;  but  those  who  think  thU 
power,  when  parcelled  and  diffused,   isneterto 
well  repressed  and  regulated  as  when  it  is  coofiaed 
to  a  sole  indivisible  seat,  which  kee|ks  the  natioa 
united  and  awake — those  who  knovr,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people^  as  soon  as  thej 
are  invested  with  independent  authority,  becooie 
ipso/acto,  its  masters-^those  persons^   I  say,  viH 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  (brmerly  attached  to  his  office,  ia 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  peoj>Ie,  and  thus  to  have  tntrasted 
aith  a  share  iu  the  exercise  of  tbo  pubHc  power 


tbose  very  men  whose  <»>n8titQtiooal  office  shoald 
iMve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
4city  in  England,  a  comiDttnity  of  interest  takes 
place  among  all  orders  of  men  ;  and  hence  arises, 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  trntii, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 


*  Sock  regdlations  as  majessontially  affect,  tlmm^  tbei 
■eqaences,  the  equipoiae  of  a  gofeismeni,  may  be  biou|^  abou^ 
even  though  the  promoten  themadves  of  those  legulaikuis  an  not 
mwaic  of  their  tendency.  When  the  bill  passed  in  the  seventeendl 
century y  by  which  it  was  enacted  that  the  crown  should  give  uf 
it»  prerogative  of  dissolving  the  pariiament  then  sittings  the  geoep 
xality  of  pe(^le  had  no  thought  of  the  calamitous  consequences  that 
were  to  follow  :  voiy  far  from  it.  The  king  himself  certainly  ftit 
no  very  great  appreheosion  on  tljat  account ;  else  ke  would  Ml 
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But  experience  does  oot  by  any  means  allow  m 
to  entertain  so  pleasing  an  opinion.     The  pennd 

liave  given  his  anent ;  and  the  oonuiMms  themtelvat,  it  appen^ 
had  very  faint  notions  of  the  capital  changes  which  the  bill  woili 
q>cedily  efTcct  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  atrippei 
of  all  the  different  prerogatives  we  have'  mentioned,  it  does  not  a^ 
pear  that  those  measures  were  effected  hy  sudden  open  pronwoi 
for  that  purpose :  it  is  very  probable  that  the  way  had  been  pawl 


I 
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for  them  by  indirect  regulations  formeriy  made,  the  whole  tendah     i 
cy  of  which  scarcely  any  one  peihaps  could  foresee  at  the  tins 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional   consequenoes  weft 
scarcely  attended  to  by  any  body.      The  long  himself  certBinly 
saw  no  harm  in  it,  since  he  sent  an  open  message  to  |HKHnole  ths 
passing  of  it ;  a  measure  which  was  not,  perhaps,  strictiy  ngulsr. 
The  bill  was,  it  appears,  generally  approved  out  of  doois.    Its  fsitt 
was  for  a  long  time  doubtful  in  the  bouse  of  commous ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  tbe  people  hy  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  hb  Commentaries 
does  not  seem  to  have  Uiougbt  much  of  tlic  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  ojien  as  possible."      Vet,    no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  Is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  meAibeis : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  i 
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et  the  history  of  this  country  will  show  os,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstan* 
ces,  the  dread  of  a  superior  power  began  to  he 
oterlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  inr 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  j  but  if  any  partial 

tennediate  •?ents  the  measure  might  have  been  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  £ramer8  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough.  If  the  bill  in  question  had  been  enacted  into  a  law; 
and  they  would  certainly  have  met  with  succesB,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fbmv 
9{  the  government  would  have  followed. 
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that  time  with  his  own  interest,  and  with  the  oc»- 
stitution  oftne  English  governmenry   that^ 


been  persuaded  by  the  party  who  wished  sacoea  I 
to  the  billj  that  the  commons  only  objected  to  it  | 
from  an  opinion  of  its  being  disagreeable  to  him,  | 
he  was  prevailed  npon  to  send  a  noessage  to  them,  i 
to  let  them  know  that  such  an  ofiinion  'was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance  of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority^ 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero* 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


'    or  shvcakoa  •  A£& 

power  from  its  former  seat  to  another,  and  having 
intrusted  it  to  new  hands,  which  wifU  be  still  more 
likely  to  abuse  it  than  those  in  which  it  was  for-i* 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  tinder  any  farm  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
Ternment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
rery  applicable  to  the  government  of  this  country^ 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go* 
vernment  of  Sweden  as  it  stood  before  the  last  re-r 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridge 
3  o 
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ed.  But  what  was  wantiDg  ta  the  power  of  thr 
king,  the  senate  enjoyed  r  it  had  the  nomiDatioad 
three  persons  for  every  vacant  office^  out  of  whoB 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  reganlto  \ 
pardoning  offenders  ;  but  the  senate  likewise  pot* 
sessed  what  was  wanting  to  that  branch  of  bis  pl^ 
rogative,  and  it  appointed  two  per^ns,  witiMM  i 
the  consent  of  whom  the  king  could  not  remit  Ihe  I 
punishment  of  any  offence.  j 

The  kiug  of  England  has  an  exclusiire  power  is  | 
regard  to  foreign  af!airs,  war,  peace,  treaties;— in 
alt  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleets  &c«  The 
king  of  Sweden  had  no  such-extensive  powers;  bot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaeted  in  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beiog^  acconnted 
two.* 

*  Tho  Swedish  senate  was  fully  composed  of  airteen  membeiB. 
In  regard  to  ail^rs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  dicy  did  sit^  the  proscncs 
of  seven  members  wa»' required  for  tho  effectual  tmnsactiiig  of  ha- 
siness  :  in  affairs  of  importance,  tlie  assembly  was  foimed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  xequired  ts 
give  force  to  the  resolutions.    Wlien  the  king  coold'oot  or  wooU 
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.  Ifwe  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  ^e  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states9  in  the  assembly  of  whom  the  nobility  enjoy* 
ed  most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  miuisters  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij^ office;  but 
Xhe  states  enjoyed  the  power  that  had  l>een  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat^  the  senate  proceeded  nevertheless,  and  tlie  majo; 
rilj  continued  to  be  equally  decisive.' 

As  the  royal  seal  was  necessary  for  putting  in  execution  Ihe  re- 
solntioDS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  |)ower  which  he  had  not  by  his 
jBuffirage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
'but  at  lost,  IB  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king's 
•seal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
revised  ip  lend  his  own. 
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The  king  of  England  has  the  |>o wer  of  liitMl^  | 
ing,  or  keeping  assembled,  bis  parlialneni*    Ik 
king  of  Sweden  had  not  thai  power;  but  the  sMci 
might  of  themselves  prok>ng  their  durmtion  as  tiw|f  I 
thought  proper.  | 

Those  who  think  that  the  prerogative  of  m  fcia|  I 
cannot  be  too  mach  abridged,  and  that  power kxci  ' 
all  its  influence  on  the  dispositions  and  views  of  j 
those  who  possess  it,  according  to  the  kind  of  tiam 
tised  to  express  the  offices  by  which  it  ta  confermfi 
may  be  satisfied,  no  doubt,  to  behold -tli<»se  branch* 
es  of  power  that  were  taken  from  a  kin^ 
ted  to  several  bodies,  and  shared  by  the 
tatives  of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,   is  neyer  sa 
^ell  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeji^s'  the  natioa 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  thej 
are  invested  with  independent  authority,  become 
ipsofactOy  its  masters-^those  persons^   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
crder  to  vest  the  same  either  in  a  seimte,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
aith  a  share  in  the  exercise  of  tho  public  povcf 
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tbase  very  men  whose  t^onstitotioDtl  offioe  sdiottld 
httve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
rity  in  England,  a  comoiiinity  of  interest  taket 
place  among  all  orders  of  men  ;  and  hcnee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
alf  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Sach  re^latioDs  as  may  essontially  affect,  throng  their  con* 
ieqaances,  the  equipoise  of  a  government,  may  be  bxou^  aboin^ 
evea  though  the  pcomoteis  themselvBfi  of  those  regnlatioiis  are  aoi 
aware  of  ^eir  tendencj.  When  the  bill  passed  in  the  seventeenth 
centmy,  by  which  it  was  enacted  that  the  crown  should  give  op 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  gene^ 
rality  of  pec^le  had  no  thought  of  the  calamitous  consequences  thai 
ivere  to  follow  :  veiy  £ar  fiom  it.  The  king  himself  certainly  tsiX 
no  vexy  great  appreheosion  on  t^  account ;  else  he  would  Mt 
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Hiay,  by  the  acquisition  of  foreign  donuBions,  •^ 
quire  a  fatal  indepeDcleDcy  od  the  people  :  and  d,  \ 
without  entering  into  any  farther  particulars  oa  t 
this  subject^  I  were  required  to  point  out  the  prio-   ; 
cipai  events  which  would,  if  they  were  ever  to  bap- 
pen,  prove  ioimediately  the  ruin  of  the  English  go- 
yernment,  I  would  say,— The  English  g^vemmeat 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  for  its  supplies^  or  wbea 
the  representatives  of  the  people  shall    begin  ta 
share  in  the  executive  authority.^ 

oonilnued  instances  of  such  defecUve  aigoments  and  coiittdentioai 
occur  in  the  works  of  M.  de  Montesquieu,  though  a  man  of  so 
much  genius,  and  from  whoso  writings  so  much  information  is  ne- 
Terthelcss  to  be  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  dilBcuUics  lie  in  the  way  of  the  investigaUon  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, cvtM)  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  this 
ebservation,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  und^- 
standing. 

*  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  tlie  pernicious  tendency  of  which  tba 
people  were  not  able  at  ilrst  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
fonuation 
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CHAP.  XIX. 

A  PEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THE 
CROWN,  AND  SOME  OP  THE  DANGERS  BY^VHICfl  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital .  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstao- 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority*  Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  the  con- 
stitution of  tffe  English  governinenty   that,  harii^  I 
been  persuaded  by  the  party  who  wished  sacoea  ^ 
to  the  bill^  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him,  ! 
he  was  prevailed  npon  to  send  a  message  to  them, 
to  let  them  know  that  such  an   opinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance' of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  anthoritj, 
other  causes  of  difficulty  may  concur, — such  as  po» 
pular  discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,   at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  fatare, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  sncb  a 
measure,  if  eflfected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


I    power  from  its  former  seat  to  aooiher,  and  having 

f    intrusted  it  to  new  hands,  which  will  be  still  more 

I    likely  to  abase  it  than  those  in  which  it  was  for^* 

merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 

power  under  any  form  of  government  must  exist, 

and  be  intrusted  somewhere.     If  the  constitution 

does  not  admit  of  a  king,  the  governing  authority 

18  lodged  in  the  hands  of  magistrates.     If  the  gof 

vernment,  at  the  same  time  that  it  is  a  limited  one, 

bears  a  monarchical  form,  those  portions  of  power 

that  are  retrenched  from  the  king's  prerogative 

will  most  probably  continue  to  subsist,  and  be 

vested  in  a  senate  or  assembly  of  great  men,  under 

some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 

been  a  limited  monarchy,  may  supply  examples 

Tery  applicable  to  the  government  of  this  country, 

we  find  that  the  power  of  convoking  the  general 

states  (  or  parliament )  of  that  kingdom  had  been 

taken  from  the  crown  ;  but  at  the  same  time  we 

also  find  that  the  Swedish  senators  had  invested 

themselves  with  that  essential  branch  of  power 

which  the  crown  had  lost :  I  mean  here  the  go- 

vernment  of  Sweden  as  it  stood  before  the  last  re^ 

volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridg* 
3  o 


O 
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ed.  But  what  was  wantiog  t<y  the  power  of  tk 
king,  the  senate  enjoyed  r  it  had  the  nominatioiii 
three  persons  for  e? erjr  vacant  office^  out  of  wIm 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regarfti 
pardoning  offenders  ;  but  the  senate  likewise  p»| 
sessed  what  was  wanting  to  that  branch  of  bis  p»l 
rogative»  and  it  appointed  two  persons^  withoii 
the  consent  of  whom  the  king  could  not  remit  tk 
punishment  of  any  offence. 

The  king  of  England  has  an  exclasive  power  ii 
regard  to  foreign  affiiirs,  war,  peace^  treaties^ 
ali  that  relates  to-military  affairs,  he   has  the  di^ 
posal  of  the  existing  army,  of  the  fleets  &c.    Tk 
king  of  Sweden  had  no  sucbextensive  powers;  bit 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  iathi 
assembly  of  the  senate ;  the  majority  decided  ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  onlj  I 
privilege  consisted  in  his  vote  beings  accounted 
two.* 

r 

*  The  Swedish  senate  was  fully  composed  of  sixteen  memBeSb  | 
In  r^ard  to  af!airs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presmoi 
of  seven  members- was' required  for  the  effectual  tmnsacting  of  Im- 
siness  :  in  affairs  of  importance,  the  assembly  was  formed  of  tht 
whole  senate ;  and  the  presence  of  ten  members  was  required  t» 
give  force  to  the  resolutions,    Wlxen  the  king  could*not  or  wooU 
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If  we  pursue  farther  our  inquiry  on  the  subject, 
ve  shall  find  that  the  king  of  Sweden  could  not 
'aise  whom  ^e  pleased  to  the  office  of  senator,  as 
:be  king  of  England  can  in  regard  to  the  office  of 
nember  of  the  privy  council  ;  but  the  Swedish 
itates,  in  the  assembly  of  whom  the  nobility  enjoy- 
:d  most  capital  advantages,  possessed  a  share  of 
lie  power  we  mention,  in  conjunction  with  the 
ung;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
:o  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
;b6  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hij^office ;  but 
the  states  enjoyed  the  power  that  had  been  denied 
to.tbeking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
[lad  a  share  in  the  administration. 

lOt  take  bis  seat»  the  senate  proceeded  nevertheless,  and  the  majo; 
rity  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
loIotioDS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  jiower  whioh  he  had  not  by  his 
Bufirage,  and  to  stop  the  proceedings  of  the  -senate.  Great  debates 
in  consequence  of  tliat  pretension  arose,  and  continued  for  a  while; 
but  at  last,  is  the  year  1750,  the  king  was  over-ruled  by  tlie  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*^ 
teal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
rtlsted  is>  lend  bis  own. 
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lead  to  its  unavoidable  destruction.  It  roseagaii,  | 
we  see,  after  the  wars  between  Henry  the  TWrt 
and  his  barons, — after  the  usurpation  of  Henry  Ibt 
Fourth, — and  after  the  long  and  bloody  conten- 
tions between  the  houses  of  York  and  Lancastet 
Nay,  though  totally  destroyed  in  appearance  after 
the  fall  of  Charles  the  First,  and  though  the  great- 
est eitbrts  had  been  made  to  establish  aoorher  fbroi 
of  government  In  its  stead,  yet  no  sooner  was 
Charles  the  Second  called  over,  than  the  coastits* 
lion  was  re-established  upon  all  its  ancient  foun- 
dations. 

However,  'as  what  has  not  bappenecf  at  one  time 
may  happen  at  another,  future  revolutions  (eveotf 
which  no  form  of  government  can  totally  prevent) 
may  perhaps  end  in  a  different  manner   from  thai 
in  which  past  ones  have  terminated.    New  combi^ 
nations  may   possibly  take  place  among  the  then 
ruling  powers  of  the  state,  of  such  a  nature  as  to 
prevent  the  constitution,  when  peace  eiiall  be  re- 
stored to  the  nation,  from  settling  again  upon  its 
ancient  and   genuine  foundations  :  and   it    wotrld 
certainly  be  a  very   bold  assertion  to  afErm,    that 
both   the  outward  form  and  the  true  spirit  of  the 
English  government  would  again  he  preserved  from 
destruofion,  if  the  same  dangers  to  which  they  have 
in  former  times  been  exposed  should  again  happen 
to  take  place« 


OF   BKGLAND*  46l 

Kay,  such  fatal  cbaDges  as  those  we  mention 
may  be  introduced  e?en  in  quiet  times,  or,  at  leasts 
by  means  in  appearance  peaceable  and  constitu- 
tionah  Advantages,  for  instance,  may  be  taken 
by  particular  factions,  either  of  the  feeble  capaci- 
ty, or  of  the  misconduct  of  some  future  king. 
Temporary  prepossessions  of  the  people  may  be  so 
artfully  managed  as  to  make  them  concur  in  doing 
what  will  prove  afterwards  the  ruin  of  their  own 
liberty.  Plans  of  apparent  improvement  in  the 
'Constitution,  forwarded  by  men  who,  though  with 
good  intentions,  shall  proceed  without  a  due  know- 
ledge of  the  true  principles  and  foundations  of  go- 
vernment,  may  produce  effects  quite  contrary  to 
those  which  were  intended,  and  in  reality  pave  the 
way  to  its  ruin.*    The  crown,  on  the  other  haud^ 

*  lusteud  of  looking  for  the  principles  of  politics  in  their  trut 
-sources,  thiit  is  to  say,  in  the  nature  of  tlic  afFcctions  of  mankind, 
and  of  those  sacred  ties  by  which  tliey  are  united  in  a  state  of  so- 
ciety, men  have  treated  that  science  in  the  same  manner  as  they  did 
natural  philosophy  in  the  time  of  Aristotle,  continually  recurring 
to  occult  causes  and  principles^  from  which  no  useful  consequence 
could  be  drawn.  Thus,  in  order  to  ground  particular  assertions^ 
they  have  much  used  the  word  constitution  in  a  i)ersonaI  sense, 
ike  constitution  loves,  the  consitntionforhida^  and  the  like.  At 
other  times  they  have  had  recourse  to  Inxurjf,  in  order  to  explain 
certain  events ;  aifd,  at  others,  to  a  still  more  occult  cause,  which 
they  have  called  cornrption  ;  and  abundance  of  oompari^ns  drawn 
irom  the  human  body  have  been  also  used  for  the  same  purposes:' 
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Biay,  by  the  acquisition  of  foreign  domiBions,  •^ 
quire  a  fatal  iudepeDcleDcy  on  the  people  :  and  i( 
without  entering  into  any  farther  particulars  oa 
this  subject^  I  were  required  to  point  out  the  prio- 
cipai  events  which  would,  if  they  were  ever  to  hap* 
pen,  prove  ioimediately  the  ruin  of  the  Elngliah  go- 
yernment,  1  would  say,-^The  English  g^venuneat 
will  be  no  more,  either  when  the  crown  shall  becooie 
independent  on  the  nation  for  its  supplies^  or  wbea 
the  representatives  of  the  people  shall  begin  ta 
share  in  the  executive  authority.^ 

oonilnued  instaoces  of  such  defecUve  arguments  and  consideniioiit 
occur  in  the  works  of  M,  de  Montesquieu,  though  a  man  of  s» 
much  genius,  and  from  whoso  writings  so  much  information  is  ne- 
Tertheless  to  be  derived.  Nor  is  it  only  the  obscurity  of  the  wd- 
tings  of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficuUies  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, cvoii  the  ablest,  labour  wider,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  this 
©bservation,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  they  are,  lie  deep  botli  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  ia 
the  English  constitution,  the  pernicious  tendency  of  which  tha 
people  were  not  able  at  lii'st  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 


A  PEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THE 
CROWN,  AND  SOME  OP  THE  DANGERS  BY^HICH  SUCH  ATTEMPXS 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital .  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstao- 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
ihority*  Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  th^  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  the  ooik 
stitution  of  tne  English  governmenty   that,  hariog 
been  persuaded  by  the  party  who  wished  socoes 
to  the  bill^  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  biflUt 
he  was  prevailed  npon  to  send  a  naessage  to  them, 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in   their 
house,  it  would  meet  with  his  assent.  Consideriog 
the  prodigious  importance  -of  the  coDsequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  utider  which 
the  sovereign  may  lie  for  defending  his  anthority^ 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 
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'    power  from  its  former  seat  to  another,  and  having 

'    intrusted  it  to  new  hands,  which  wHl  be  still  more 

likely  to  abase  it  than  those  in  which  it  was  forw 

merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 

power  under  any  form  of  government  must  exist, 

and  be  intrusted  somewhere.     If  the  constitution 

does  not  admit  of  a  king,  the  governing  authority 

18  lodged  in  the  hands  of  magistrates.     If  the  go« 

vernment,  at  the  same  time  that  it  is  a  limited  one, 

bears  a  monarchical  form,  those  portions  of  power 

that  are  retrenched  from  the  king's  prerogative 

will  most  probably  continue  to  subsist,  and  be 

vested  in  a  senate  or  assembly  of  great  men,  under 

some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 

been  a  limited  monarchy,  may  supply  examples 

Tery  applicable  to  the  government  of  this  country, 

we  find  that  the  power  of  convoking  the  general 

states  (  or  parliament )  of  that  kingdom  had  been 

taken  from  the  crown  ;  but  at  the  same  time  we 

also  find  that  the  Swedish  senators  had  invested 

themselves   with  that  essential  branch  of  power 

which  the  crown  had  lost :  I  mean  here  the  go- 

vernment  of  Sweden  as  it  stood  before  the  last  re-f 

volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridg* 
3  o 


o 
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ed.  But  what  was  wantiog  to  the  power  of  the : 
king,  the  senate  enjoyed  r  it  had  the  nominatioDof  j 
three  persons  for  e? erjr  vacant  office^  out  of  whM  \ 
the  king  was  to  choose  one. 

The  king  had  but  m  limited  power  in  regard  to  . 
pardoning  offenders  ;  but  the  senate  likewise  p09> 
sessed  what  was  wanting  to  that  branch  of  his  pc^ 
rogative,  and  it  appointed  two  persons,  withoot 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclasive  power  is 
regard  to  foreign  affiiirs,  war,  peace,  treaties ;— is 
alt  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleet,  &c.  T1» 
king  of  Sweden  had  no  sucbextensive  powers;  hot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaeted  i»  tbt 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  being  accounted 
two.* 

*  The  Swedish  senate  was  fully  composed  of  sixteen  membeiB. 
In  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit^  the  premme^ 
of  seven  members  was*  required  for  the  effectua!  tmnsactiiig  of  bu- 
siness :  in  affairs  of  importance,  tlic  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  lequiied  te 
give  force  to  the  resolutions.    When  the  kbg  could^not  or  would 
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I  .  If  we  pursue  farther  our  inquiry  on  the  subject, 
'  we  shall  find  that  the  king  of  Sweden  could, not 
raise  whom  he  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hij^office ;  but 
.the  states  enjoyed  the  power  that  had  been  denied 
to.thektng;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

# 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  tlie  majo; 
Xitf  continued  to  be  equally  decisive! 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
flolutions  of  the  senate,  king  Adolplius  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  |K)wer  whioh  he  had  not  by  his 
^uffiragc,  and  to  stop  the  proceedings  of  the  «enate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
but  at  lost,  ia  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*s 
seal^  which  they  affixed  to  their  official  resolutions,  when  the  king 

« 

re^ed  is>  lend  his  own. 
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The  king  of  England  has  the  power  of  di•s(l^  ■ 
ing,  or  keeping  assembled,  hm  parlialneoi.    Ik  | 
king  of  Sweden  bad  not  that  power;  but  the  state 
might  of  themselves  prolong  their  durmtion  MtlM|f ' 
thought  proper. 

Those  who  think  that  the  prerogatiFe  of  a  ki^  i 
cannot  be  too  much  abridged,  and  that  powerkiui  ' 
all  its  influence  on  the  dispositions  apd  views  of  '' 
those  who  possess  it,  according  to  the  kind  of  naae 
used  to  express  the  offices  by  which  it  is  conferred 
may  be  satisfied,  no  doubt,  to  behold  those  brands 
es  of  power  that  were  taken  from  a  king^  distribu- 
ted to  several  bodies,  and  shared  by  the  represea* 
tatives  of  the  people ;  but  those  who  think  tbtl 
power,  when  parcelled  and  diffused,   isnererso 
well  repressed  and  regulated  as  when  it  is  <H>Dfined 
to  a  sole  indivisible  seat,  which  keeps  the  natioa 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso  facto,  its  masters-^those  persons^   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
with  a  share  in  the  exercise  of  tbo  public  pover 
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tboie  very  men  whose  canstitotiooal  office  stiottld 
have  been  to  watch  and  restrain  it 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  taket 
place  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
worJc.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regalatioDs  as  may  essentially  affect,  throng  their  con* 
•e^piences,  the  equipoise  di  a  gof^smn^ity  may  be  brou^  aboi£^ 
even  though  the  promoteis  themselves  of  those  legnlatioKis  are  not 
afvaie  of  their  tendency.  When  the  bill  passed  in  the  seventeenth 
century,  by  which  it  was  enacted  thai  the  crown  should  give  up 
its  prerogative  of  dissolving  the  parliament  then  sittings  the  geoer 
raltty  of  pec^le  had  no  thought  of  the  calamitous  oonsequences  that 
were  to  follow  :  v(Hy  &r  from  it.  The  king  himself  certainly  ftlt 
no  very  great  apprehension  on  tl)at  account ;  else  he  would  B«t 
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83ay,  by  the  acquisition  of  foreign  donMaions,  ac* 
quire  a  fatal  indepeudeDcy  on  tbe  people  :  and  i^  I 
without  entering  into  any  farther  particuiars  oa 
this  subject,  I  were  required  to  point  out  the  pria* 
cipal  events  which  would,  if  they  were  ever  to  hap- 
pen, prove  immediately  tbe  ruiu  of  the  English  go- 
vernment, 1  would  say,— The  English  govenuneai 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssuppiies^  or  wbea 
tiie  representatives  of  the  people  shall  begin  ta 
share  in  the  executive  authority.^ 

oonilnued  instcu^ces  of  such  defective  arguments  and  coDsidentioni 
occur  in  the  works  of  M.  de  Montesquieu,  though  a  man  of  so 
much  genius,  and  from  wliose  writings  so  much  information  is  ne- 
vertheless to  be  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficulties  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  peq)lcxity  which  men  in  ge- 
neral, cvt>n  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  tlik 
observation,  and  proves  that  the  true  first  principles  of  this  science 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  the  pernicious  tendency  of  ivhich  tha 
people  were  not  able  at  first  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  firal  in- 
formation 
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CHAP.  XIX. 

A  PEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAf  AT  PARTI» 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  TH« 
CROWN,  AND  SOME  OP  THE  DANGERS  BlTWHICH  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


XHE  power  of  the  crowD  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of>  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital .  t^ranch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan- 
ces. Advantage  may,  in  the  Srst  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  ax: 


\ 
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that  time  witb  bis  own  interest,  and  with  the  con- 
stitution of  (ne  English  government^  thai,  having 
been  persuaded  by  the  party  who  wished  soccea  ^ 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  npon  to  send  a  naessage  to  thaoit 
to  let  them  know  that  such  an  ofiinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Consideriiig 
the  prodigious  importance  of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur, — such  as  po* 
pular  discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  ioQuenceor  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  CH>mplained  of, 
and  preventing  the  like  from  taking  place  in  fatore, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  firom  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


I  power  fironr  its  former  seat  to  aooiher,  and  having 
intrusted  it  to  new  bands,  whicii  will  be  still  more 
likely  to  abose  it  than  those  in  which  it  was  for^* 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exist, 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
Ternment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
very  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go* 
vernment  of  Sweden  as  it  stood  before  the  last  re^ 
Tolution. 

The  power  of  the  Swedish  king  to  confer  officer 

and  employments  bad  been  also  very  much  abridge 
3  o 


o 
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ed.  But  what  was  wantiog  to  the  power  of  tk ! 
king,  the  senate  enjoyed  r  it  had  the  nomioationii  | 
three  persons  for  e? ery  vacant  oflice^  out  of  whoa  | 
the  king  was  to  choose  one.  \ 

The  king  had  but  a  limited  power  in  reganFto  ; 
pardoning  offenders  ;  but  the  senate  likewise  in»  ; 
sessed  what  was  wanting  to  that  branch  of  his  pn>  . 
rogative,  and  it  appointed  two  persons^  withoit  ; 
the  consent  of  whom  the  king  could  not  remit  the  ^ 
punishment  of  any  oflence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign  af&irs,  war,  peace,  treaties  i— is 
alt  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleets  &c«  Tbe 
king  of  Sweden  had  no  sucbextensive  powers;  but 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  in  the 
assembly  of  the  senate ;  the  majority  decided ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beiog^  accounted 
two.* 

*  Tho  Swedish  senate  was  fully  composed  of  abdeen  memben. 
In  regard  to  aflairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presence 
of  seven  members  wa»' required  for  the  effectual  tranaapting  of  ba* 
siness  :  in  affairs  of  importance,  the  assembly  was  fojcmed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  te 
give  force  to  the  resolutions.     When  tho  king  could'oot  or  wooU 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could  not 
raise  whom  he  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  tlie  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hij^office ;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to.the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  hjs  seat,  the  senate  proceeded  nevertheless,  and  the  majo; 
Xitf  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
flolutions  of  the  senate,  king  Adolplius  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  hy  his 
^uffiragc,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
but  at  lost,  ia  the  year  1750,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king's 
sealf  which  they  affixed  to  their  official  resolutions,  when  the  king 
re^ed  is>  lend  bi^own. 


, 
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The  king  of  England  has  the  power  af  diMilf- 
ingy  or  keeping  assembled,  bi«  pmrliatoiaDi.  He 
king  of  Sweden  bad  not  that  power;  but  the  staM 
might  of  themselves  prolong  their  dormtion  Mlhey 
thought  proper.  \ 

Those  who  think  that  the  prerogative  of  a  kii|  \ 
cannot  be  too  much  abridged,  and  that  powerloui  ^ 
all  its  influence  on  the  dispositions  and  views  of  \ 
those  who  possess  it,  according  to  the  kind  ofdaae 
used  to  express  the  offices  by  which  it  ia  conferred, 
may  be  satisfied,  no  doubt,  to  behold -those  brands 
es  of  power  that  were  taken  from  a  king*  distribo-  | 
ted  to  several  bodies,  and  shared  by  the  represea* 
tatives  of  the  people ;  but  those  who  think  tint 
power,  when  parcelled  and  diffused,   is  never  to 
^ell  repressed  and  regulated  as  when  it  is  <H>Dfined 
to  a  sole  indivisible  seat,  which  kee|^  the  natioa 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipsofactOy  its  masters-^those  persons,  I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
a-ith  a  share  in  the  exercise  of  tbo  public  pover 
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tboie  very  men  whose  canstitotiooal  office  stiottld 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  takes 
place  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
worJc.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regalatioDs  as  may  essentially  affect,  throng  their  con* 
•e^piencesy  the  equipoise  oi  a  gof&nammi,  may  be  bxou^  aboi£^ 
even  though  the  promoteis  themselves  d  those  legalaticns  are  Boi 
ewaie  of  their  tendency.  When  the  bill  passed  m  the  seventeenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  geoer 
rality  of  pec^le  had  no  thought  of  the  calamitous  consequences  that 
were  to  follow  :  veiy  far  from  it.  The  king  himself  certainly  ftlt 
no  very  great  apprehension  on  tl)at  account ;  else  he  would  B«t 
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that  time  witb  his  own  interest,  and  with  the  con- 
stitution of  die  English  governmenty  that,  hariog 
been  persuaded  by  the  party  who  wished  success 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  npon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  opinion  was  til- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance -of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority^ 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  aatbority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
vi*ill  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  firom  all 
quarters  ;  and  at  the  same  time  men  may  not  he 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  fironr  its  former  seat  to  aooiher,  and  having 
intrusted  it  to  new  bands,  which  will  be  stiil  more 
likely  to  abose  it  than  those  in  which  it  was  for^* 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exist, 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
vernment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
yery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re* 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridgS 
3  o 
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ed.  But  what  was  wantiag  to  the  power  of  ibe 
king,  the  senate  enjoyed  r  it  had  the  nomination  of 
three  persons  for  e? ery  vacant  office^  out  of  whom 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard  to 
pardoning  offenders  ;  but  the  senate  likewise  pos- 
sessed what  was  wanting  to  that  branch  of  bis  pie* 
rogative,  and  it  appointed  two  persons^  without 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  oflence. 

The  king  of  England  has  an  exclusive  power  ia 
regard  to  foreign  af&irs,  war,  peace,  treaties ; — i; 
alt  that  relates  tomilitary  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleet,  &c.  The 
king  of  Sweden  had  no  sucbextensive  powers  ;  but 
they  nevertheless  existed  :  every  thiag  relating  to 
the  above-mentioned-objects  was  transacted  ia  the 
assembty  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  being  accounted 
two.* 

*  The  Swedish  senate  was  fully  composed  of  sixteen  membeis. 
Id  regard  to  affairs  of  smaller  moment  they  formed  themaelFes  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presence 
of  seven  members  wa»' required  for  the  effectual  transacting  of  ba- 
siness  :  in  affaiis  of  importance,  the  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  lequiied  t# 
give  force  to  the  resolutions.    When  the  king  could^aot  or  would 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  he  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  his.  office ;  but 
.the  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

* 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  tlie  majo; 
rity'  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
eolutions  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  |K)wer  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
but  at  lost,  ia  the  year  1750,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*s 
^eal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
rejSaaed  \s>  lend  bi9  own. 
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The  king  <^  Engiaod  has  the  power  of  dtnolr* 
ing,  or  keeping  assembled,  hi«  parliadDneDt^  TIm 
king  of  Sweden  had  not  that  power ;  but  the  staitt 
might  of  themfielves  prolong  their  duration  astbey 
thought  proper^ 

Those  who  think  that  the  prerogative  of  a  kiag 
cannot  be  too  much  abridged,  and  that  power  \oieB 
all  its  influence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kind  of  tiame 
tised  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  brandi' 
es  of  power  that  were  taken  from  a  king*  distribu- 
ted to  several  bodies,  and  shared  by  the  represen- 
tatives of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,  is  neter  so 
well  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake — those  who  know,  tbat^  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso/actv,  its  masters-*-those  persons,  I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  hia  office^  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  peo]>Ie,  and  thus  to  have  intrusted 
with  a  share  in  the  exercise  of  (bo  public  power 


^ 


tbote  very  men  whose  constitotiooal  offioe  should 
have  been  to  watch  and  restrain  it 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  take* 
place  among  all  orders  of  men  ;  and  hcnee  arises, 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regnlatioss  as  may  essentially  affect,  thioii^  their  eon» 
■equencesy  the  equipoise  of  a  goTennnenty  may  be  biou^  abou^ 
evea  though  the  promotere  themseivea  of  those  regnlaiions  are  aoi 
aware  of  their  tendency.  When  the  bill  passed  in  the  seventeenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dissolving  tho  parliament  then  sitting,  the  gensp 
rality  of  people  had  no  thought  of  the  calanutous  oonaequences  that 
were  to  follow  :  very  for  £x)m  it.  The  king  himself  certainly  bH 
no  very  great  apprcheosion  on  t^at  account ;  else  he  would  ast 
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But  experience  does  not  by  any  means  allow  in 
to  entertain  so  pteasing  an  opinion.    The  perusii 

liave  given  his  asseDt ;  and  the  comnums  themielvos,  ii  appe«z% 
had  very  £Eunt  notions  of  the  capital  changes  which  the  bill  would 
speedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripped 
ef  all  the  different  prerogatives  we  have'  mentioned,  it  does  not  ap* 
feax  that  those  measures  were  effected  i>y  sudden  open  piovisioai 
for  that  pnipose :  it  is  very  prol)able  that  the  way  had  bees  paved 
for  them  by  indirect  regulations  formerly  made,  the  whole  tenden- 
ey  of  which  scarcely  any  one  perhaps  could  foresee  at  the  time 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  greiit  constitutional  consequences  were 
scarcely  attended  to  by  any  body.  The  icing  hinaself  certBinly 
saw  no  harm  in  it,  since  he  sent  an  open  message  to  pfomde  the 
passing  of  it ;  a  measure  which  was  not,  perhaps,  strictly  legular. 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  £Bkte 
was  for  a  long  time  doubtful  in  the  house  of  commons  ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries^ 
does  not  seem  to  have  tiiought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  ke^  the 
door  of  the  house  of  lords  as  open  as  possible/'  Yet,  no  bill  ot 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  lieing  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  cdl  constitutional  check  whatever,  cither  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  medaben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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ef  the  history  of  this  country  will  show  us,  that  the 
rare  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  circumstad* 
ces,  the  dread  of  a  superior  power  began  to  he 
oterlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursiiit  af^er 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Ctiarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk* 
ed  of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  *,  but  if  any  partial 

iermediate  events  the  measure  might  have  been  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough,  if  the  bill  in  question  had  been  enactect  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fomi, 
€)f  the  government  wovjd  have  followed. 
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iiDJust  laws  or  Fegu}ation»  have  been  made,  eipa» 
cialy  stnoe  the  revolation  of  the  year  1689  ---tf  aoj 
abnees  iojurioas  to  paiticotar  classes' of  inilividiaBls 
have  been  soflRsred  to  cooticme,  it  will  certaioly  be 
Ibond,  opon  inquiry,  that  those  laws  and  tboae 
abuses  were  of  sudi  a  eomplexiony  that  from  them^ 
the  members  of  the  legislotore  welt  knew»  neither 
rbey  nor  their  friends  would  ever  be  likely  te 
suffer. 

If,  through  the  unforeseen  operations  of  9omt 
aelur  regulation  made  to-  restrain  the  royal  prerOi* 
gative,  or  through  some  sadden  public  revolutioiiy 
any  particular  bodies  or  classes  <A  individuals  were 
ever  to  acquire  a  personal  independent  share  ia 
the  exercise  of  the  governing  authority,  we  sbouM 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediatdy  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchfnl  of  tbe. 
opportunity,  burst  out  at  once^  and  spread  itsdf 
over  tbe  kingdom. 

The  men  who  are  now  the  minister^  but  then 
the  partners  of  the  crown,  would  instantly  set  them- 
selves above  the  reach  of  the  law,  and  soon  after 
insure  tbe  same  privilege  to  their  several  support- 
ers or  dependents. 

Personal  and  independent  power  becoming  tbe 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambiiiousj  the  Habeas  Corpus  act» 
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and  in  general  all  those  laws  which  subjects  of 
every  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  and  safety,   would  be> 
spoken  of  with  contempt^  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  ag 
obstructing   the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro- 
perty and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  would,  without  loss  of  time,  be* 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo- 
ple, whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta^ 
tion  of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable^  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people^ 

upon  whatever  men  they,  should  fix  their  choice, 
3p 
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would  be  sure  to  find  them  ready  sincerely  to  joift 
in  the  support  of  every  important  branch  of  public 
liberty. 

Present  op  expected  personal  power»  and  inde* 
pendence  on  the  laws>  being  now  the  consequence 
of  the  trust  of  the  people — wherever  they  should 
af^ply  for  servants,  they  would  only  meet  with  be- 
trayers. Corrupting,  as  it  were>  every  thing  tbey 
should  touchy  they  should  confer  no  favour  upon 
an  individual  but  to  destroy  his  public  virtue  i  and 
( to  repeat  the  words  used  in  a  former  chapter ) 
**  their  raising  a  roan  would  only  be  icnmediately 
inspirjog  him  with  views  directify  opposite  to  their 
own>  and  sending  him  to  increase  the  number  of 
Iheir  enemies.'' 

Ail  these  considerations  strongly  point  out  the 
v^ry  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  o» 
the  governing  authoFity.  Let,  therefore,  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  oboese) 
upon  the  crown  as  the  only  seat  of  the  evils  they 
are  exposed  to;  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference;  and  they 
are  more  easily  directed  than  roused  ;-— but^  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  couatitution 
only  subsists  by  virtue  of  a  proper 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions»  by  those  which  the  history  of  this  very  coun- 
try afibrds,  let  the  people,  iutbe  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  diffose 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued—- 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

•  Such  new  forms  as  may  prove  destructive  of  the  real  sub- 
stance of  a  govcmmcat  may  be  unwarily  aik^pted,   in  the  tfcuiw 
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would  be  sure  to  find  them  ready  siw^erely  to  job  [ 
in  the  support  of  ev.ery  important  branch  of  public 
liberty. 

Present  or  expected  personal  power,,  and  inde-  \ 
pendence  on  the  Iaws>  being  now  the  coosequesce 
of  the  trust  of  the  people — wherever  they  should 
af^ply  for  servants,,  they  would  only  meet  with  be- 
trayers. Corrupting,  as  it  were»  every  thing  thej 
should  touch,  they  should  confer  no  favour  upoo 
an  individual  but  to  destroy  his  public  virtues  and 
( to  repeat  the  words  used  io  a  former  chapter ) 
^*  their  raising  a  roan  would  only  be  immediately 
inspiring  him  with  views  directify  opposite  to  their 
own,  and  sending  him  to  increase  the  number  of 
Iheir  enemies/' 

All  these  considerations  strongly  poiot  out  the 
very  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authoFity.  Let,  therefore,  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  oboese) 
upon  the  crown  as  the  only  seat  of  the  evils  they 
are  exposed  to;  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference;  and  they 
are  more  easily  directed  than  roused  ;-— but^  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  couatitution 
only  subsists  by  virtue  of  a  proper  equilibrium* — 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try afibrds,  let  the  people,  in" the  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  diffuse 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

•  Such  new  forms  os  may  prove  destructive  of  the  real  sub- 
stance of  a  govcrnmeat  miiy  be  unwarily  aik^pted,   in  the  seuns 
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CHAP.  XX. 

AFEW  ADDITIONAL  OBSKRVATIONS  ON  THE    RIGHT   OF  TAXATION, 

•  -WHICU  IS  LODGED  IN  THB  HANDS  OP  THE  REPRESENTATIVES  OF 
THE    PEOPLE.      WHAT   KIND  OF  DANGER  THIS    BIGHT    MAT  Bl 

•  EXPOSED  TO. 


X  HE  generality  of  men,  or  at  least  of  politiciaofi 
seen)  to  consider  the  right  of  taxing  themselves, 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown  ;  while  they  overlook 
the  nobler  and  more  extensive  efllciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  constitu- 
tion, of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  shore,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign,    who 

manner  iis  tlio  superstitions  notions  and  practices  described  in  mj 
work,  entitled  Memonafs  of  Htwiaft  Superstition,  may  be  intro- 
4luccd  into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  from  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  they 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  Orst  opporluniry,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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Again,  let  us  suppose  that,  instead  ofcoiitescing  \ 
itself  with  making  slow  adrances  to  despotism,  the 
executive  power,  or  its  minister,  should  al  once    i 
openly  invade  the  liberty  of  the  subject.     Obnox- 
ious men,  printers  for  instance,  or  political  writers^ 
might  be  persecuted  by  military  violence*  or,  to  do 
things  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach   the  persons  concerned  ia 
those  measures.     Tliough  unable  to  reach  a  king, 
who  personally  can  do  no  wrongs  they  ac  least  would 
attack  those  men  who  were  the  ioiniediate  iostm. 
ments  of  his  tyrannical  proceedings^  and  endea- 
vour, by  bringing  them  to  condign  punishment,  to 
deter  future  judges  or  ministers  from    imitating 
their  conduct.     All  this  1  grant ;  and  I  will  even 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are,  and  having  to  do  with  a  sove- 
reign who  can  enjoy  no  dignity  without  their  as- 
sistance,  it  is  most  likely  that  their  endeavours  in 
the  pursuit  of  such  laudable  objects  would  prove 
successful.     But  if,  on  the  contrary,   the  king»  as 
we  have  supposed,  stood  in  no  need  of  their  assist* 
ance,   and  moreover  knew  that  he  should  never 
want  it,  it  is  impossible  to  think  that  he  would 
then  suffer  himself  to  remain  a  tame  spectator  of 
their  proceedings.  The  impeachments  thus  brought 
by  them   would  immediately  prove  the  signal  of 
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their  dismissioo  ;  tnd  the  king  would  make  haste, 
by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons,  and 
to  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther ;  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  to 
govern  without  the  assistance  of  the  representa- 
tives of  the  people,  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which,  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  at- 
tempted  to  do  when  he  found  his  parliaments  re-- 
fractory,  and  the  kings  of  France  really  have  done, 
with  respect  to  the  general  estates  of  theirJciug'^ 
dom. 

Indeed,  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  iu  himself 
all  the  executive  and  active  powers  of  the  slate, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
he  has  power  sufScieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  taxa- 
tion, which,  in  England,  is  possessed  by  the  peo- 
ple; and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  his  measures  ^  while  the  latter,  how  exien- 
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sive  soever  the  prerogative  of  tbeir  king  may  be, 
can  deny  the  means  of  exerting  if. 

But  here  a  most  important  observation  is  to  be 
made  ;  and  I  entreat  the  reader's  attention  to  the 
subject.  This  right  of  granting  subsidies  to  tbe 
crown  can  only  be  efTectual  when  ir  is  exercised  by 
one  assembly  alone.  When  several  distinct  assem- 
blies have  it  equally  in  their  power  to  supply  tbe 
wants  of  the  prince^  the  case  becomes  totally  al- 
tered. The  competition  which  so  easily  takes 
place  between  those  different  bodies,  and  even  the 
bare  consciousness  which  each  entertains  of  its  in- 
ability to  obstruct  the  measures  of  the  sovereigOi 
render  it  impossible  for  them  to  make  any  eflPec- 
tual  constitutional  use  of  their  privilege.  «*  Those 
different  parliaments  or  estates  (to  repeat  the  ob- 
servation introduced  in  the  former  part  of  this 
work)  having  no  means  of  recommending  them- 
selves to  their  sovereign,  but  their  superior  readi- 
ness in  complying  with  his  demands,  vie  with  each 
other  in  granting  what  it  would  not  pnl y  be  fruit- 
less  but  even  dangerous  to  refuse  ;  and  the  king; 
in  the  mean  time,  soon  comes  to  demand^  as  a  tri- 
bute, a  gift  which  he  is  confident  to  obtain.*'  In 
short,  it  may  be  laid  down  as  a  maxim^  that  when 
a  sovereign  is  made  to  depend,  in  regard  to  his 
supplies,  on  more  assemblies  than  one,  he  in  fact 
depends  upon  none.     And  indeed  the  king  of 
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« 
France  is  not  independent  of  his  people  for  his  ne- 
cessary supplies,  any  otherwise  than  by  drawing 
thd  same  from  several  different  assemblies  of  their 
representatives  :  the  latter  hare  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng- 
lish call' the  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces  * 
call  theirs  dons  gratuits,  or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  diOer- 
ence  between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus  seem 
outwardly  to  be  the  same  ?  The  difference  lies  in 
this  }  that  there  has  never  been  in  England  more 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a  state, 
not  of  a  seeming,  but  of  9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-- 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  limes,  have  sunk,  t]>ey  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  find  the  despot  ism  of  the 
crown  to  have  been  carried  to  an  astonishing 
height:  it  was  even  enacted  that  the  proclama- 
tfons  of  the  king  should  have  the  fon-e  of  law  ] 
thing  which,  even  in  France,  never  was  so  expn 
ly  declared  :  yet, aio  sooner  did  the  nation  reo 
3« 
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from  its  long  state  of  supineness,  thao  tbe  exorM- 
tant  power  of  the  crown  was  reduced  witbia  its 
constitutional  bounds. 

To  no  other  cause  than  the  disadvantage  of  their 
situation,  are  we  to  ascribe  tbe  law:  coDditioo  id 
i¥hich  the  deputies  of  the  people  in  the  assemUj 
called  the  general  estates  of  France,  were  always 
forced  to  remain. 

Surrounded  as  thejr  were  by  the  particoltr 
estates  of  those  provinces  into  which  the  kiogdoo 
had  been  formerly  divided^  they  never  were  able  to 
strpulate  conditions  with  their  sovereign  ;  and  in- 
stead of  making  their  right  of  graotipg  subsidies 
to  tiie  crown  serve  to  gain  them  in  the  end  a  share 
in  the  legislation,  they  ever  remained  confined  to 
tbe  unassuming  privilege  of''  humble  supplicatioa 
and  remonstrance."^^ 

*  An  idea  of  die  manner  in  wlucL  the  Guslncse  of  granting  sup- 
plies to  the  crown  was  conducted  hy  the  states  of  the  province  of 
Brcta[];ne  in  the  rcM«^  of  Ix)uis  the  Fourteenth,  may  be  formed 
from  several  Hvcly  stroke  to  be  met  with  in  the  Letters  of  Madame 
ck  Scvitrtie,  wlioso  estate  lay  in  tliat  juroviace,  and  who  liad  oflea 
ussistod  at  tlie  lu^Iding  of  those  states.  The  granting^  of  supplies 
was  liut^  it  s^<:n)s,  looked  upon  as  any  serious  kind  of^  buaneas. 
The  whole  lluie  the  states  were  silting  was  a  continued  scene  of 
foslivily  Qiid  onk'rtninmonts ;  the  canvassing  of  the  demands  of  the 
cn)wn  was  chiefly  carried  on  at  the  table  of  the  nobleman  vrhofaad 
liocn  deputed  from  co«irt  to  hold  the  states ;  and  the  difierent 
points  were  usually  decided  by  u  kind  of  applanation.     In  a  oer- 
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Those  estates,  however,  as  all  the  great  lords  in 
France  were  admitted  into  them,  began  at  length 
to  appear  dangerous^  and  as  the  king  could  in  the 
mean  time  do  without  their  assistance,  they  were 
set  aside.  But  several  of  the  particular  states  of 
the  provinces  are  preserved  to  this  day :  ^  sqme, 
which  for  temporary  reasons  have  been  abolished, 
have  been  restored  :  nay,  so  manageable  bave  po- 
pular assemblies  been  found  by  the  crown,  when 
it  has  to  do  with  many,  that  the  kind  of  goverar 

tain  assembly  of  those  states,  the  duke  of  Clmulnes,  ihc  lord  de- 
puty, had  a  present  of  fifty  thousand  crowns  made  to  him,  as  well 
OS  a  considerable  one  for  his  duchess,  besides  obtaimng  the  demand 
of  the  court :  and  the  lady  w^  quote  hero,  commenting  somewhat 
jocularly  on  these  grants,  says,  Cc  neistpns  que  noun  aoyons  rich^ 
es :  mat's  »oi/s  sommes  honnetes,  nous  avons  du  courage ,  et  eutre 
tnidi  et  une  heure  nous  ne  snvons  rien  refuser  d  nos  amis.  **  It 
is  not  that  we  are  rich ;  but  wo  are  civil,  we  are  fall  of  courage, 
and  between  twelve  and  one  o'clock  we  arc  unable  to  deny  any 
thing  to  our  friends/' 

The  diiTerent  provinces  of  France,  it  may  lie  oljserved,  are  lia/» 
bio  to  pay  several  taxes  besides  those  imposed  on  lliem  by  their 
own  states.  Dean  Tucker,  in  one  of  hi\trarls,  in  which  he  has 
thought  proper  to  quote  this'work,  has  added  to  the  above  instance  . 
of  the  French  provinces  that  of  the  states  of  the  Austrian  X'other- 
lands,  which  is  veiy  conclusive :  and  examples  to  the  sam^^nqKUO 
might  be  supplied  by  all  those  kingdoins  of  Eunipe  in  which  pro- 
vincial states  arc  boldcn. 

*  The  year  1784. 
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CHAP.  XX, 


A  FEW  ADDITIONAL  OBSERVATIONS  ON  THE    RIGIIT  OF  TAXATION,    , 

•  -WHICU  IS  LODGED  IN  TUB  HANDS  OP  THE  REPRESENTATIYBBOf    \ 
TUB    PEOPLE.      WHAT   KIND  OF  DANGER  THIS    BIGHT   MAT  If 

•  EXPOSED  TO. 


J.  HE  generality  of  men,  or  at  least  of  politiciaof, 
seem  to  consider  the  right  of  taxing  themselves, 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown ;  while  they  overlook 
the  nobler  and  more  extensive  efliciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ,  it  is 
a  regular  mean  conferred  on  them  by  the  constitu- 
tion, of  influencing  the  motion  of  the  executive 
power  -y  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  shore,  this  privilege  is  a  sure 
pledge  in  their  hands,  that  their  sovereign,    who 

manner  as  tlio  superstitious  notions  and  practices  described  in  mj 
work,  entitled  Memon'ah  nf  Human  Superstition,  may  be  intrO' 
•<luccd  into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  from  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi* 
lated.  They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  they 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  his  autho- 
rity ? 
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Again^  let  us  suppose  ihalt  instead  of  conteMiiig 
itself  with  making  slow  advances  to  despotism,  the 
executive  power,  or  its  minister,  should  at  ooee 
openly  invade  the  liberty  of  the  subject.     Obnox- 
ious men,  printers  for  instance,  or  political  writer^ 
might  be  persecuted  by  military  violence,  or,  to  da 
things  with  more  security,  with  th(f  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach  the  persons  concerned  ia 
those  measures.     Though  unable  to  reach  a  kiag, 
who  personally  can  do  no  torong.  they  at  least  wooM 
attack  those  men  who  were  the  immediate  iostra- 
ments  of  his  tyrannical  proceedings,  and  endea- 
vour, by  bringing  them  to  condign  punishment,  to 
deter  future  judges  or  ministers  from    imitating 
their  conduct.     All  this  I  grant ;  and  1  will  eveo 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are,  and  having  to  do  with  a  sove- 
reign who  can  enjoy  no  dignity  without  their  as- 
si^itance,  it  is  most  likely  that  their  endeavours  in 
the  pursuit  of  such  laudable  objects  would  prove 
successful.     But  if,  on  the  contrary,   the  king,  as 
we  have  supposed,  stood  in  no  need  of  their  assist- 
ance,  and  moreover  knew  that  he  should  never 
want  it,  it  is  impossible  to  think  that  he  would 
then  suffer  himself  to  remain  a  tame  spectator  of 
their  proceedings.  The  impeachments  thus  brought 
by  them   would  immediacely  prove  the  signal  of 
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their  dismissioD  ;  •nd  the  king  would  make  nastCt 
by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons,  and 
to  secure  his  minislers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther ;  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  to 
govern  without  the  assistance  of  the  representa-» 
tives  of  the  people,  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which,  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  at* 
tempted  to  do  when  he  found  his  parliaments  re-^ 
fractory,  and  the  kings  of  France  really  have  done, 
with  respect  to  the  general  estates  of  theirJciug* 
dom* 

Indeed,  if  we  consider  the  extent  of  the  prero* 
gaxive  of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  iu  himself 
all  the  executive  and  active  powers  of  the  state, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
he  has  power  sufCcieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  tajca- 
tion»  which,  in  England,  is  possessed  by  the  peo- 
ple; and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  bis  measures;  while  the  latter,  how  exten- 
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8ive  soever  the  prerogative  of  tbeir  king  may  be, 
can  deny  the  means  of  exerting  it. 

But  here  a  most  important  observation  is  to  be 
made  ;  and  I  entreat  the  reader's  attention  to  the  i 
subject.  This  right  of  granting  subsidies  to  the  ^ 
crown  can  only  be  effectual  when  ir  is  exercised  bj 
one  assembly  alone.  When  several  distinct  assem- 
blies have  it  equally  in  their  power  to  supply  the 
wants  of  the  prince^  the  case  becomes  totally  al- 
tered. The  competition  which  so  easily  takes 
place  between  those  different  bodies,  and  even  the 
bare  consciousness  which  each  entertains  of  its  in- 
ability to  obstruct  the  measures  of  the  sovereigo, 
render  it  impossible  for  them  to  make  any  effec- 
tual constitutional  use  of  their  privilege.  «•  Those 
different  parliaments  or  estates  (to  repeat  the  ob^ 
servation  introduced  in  the  former  part  of  this 
work)  having  no  means  of  recommending  them- 
selves to  their  sovereign,  but  their  superior  readi- 
ness in  complying  with  his  demands,  vie  with  each 
other  in  granting  what  it  would  not  pnly  be  fruit- 
less but  even  dangerous  to  refuse  ;  and  the  kin^^ 
in  the  mean  time,  soon  comes  to  demand,  as  a  tri- 
bute, a  gift  which  he  is  confident  to  obtain.*'  In 
short,  it  may  be  laid  down  as  a  maxim,  that  wben 
a  sovereign  is  made  to  depend,  in  regard  to  his 
supplies,  on  more  assemblies  than  one,  be  in  fact 
depends  upon  none.     And  indeed  the  king  of 
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France  is  not  independent  of  his  people  for  his  ne- 
cessary supplies,  any  otherwise  than  by  drawing 
th^  same  from  several  different  assemblies  of  their 
representatives  :  the  latter  have  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng- 
lish call' the  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces  * 
call  theirs  dons  gratuits,  or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  differ- 
ence between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus  seem 
outwardly  to  be  the  same  ?  The  difference  lies  in 
this  ;  that  there  has  never  been  in  England  more 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a  state,, 
not  of  a  seeming,  but  0(9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-- 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  times,  have  sunk,  they  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  Gnd  the  despotism  of  the 
crown  to  have  been  carried  to  an  astonishing 
height :  it  was  even  enacted  that  the  proclama-> 
tfons  of  the  king  should  have  the  force  of  law  :  a 
thing  which,  even  in  France,  never  was  so  express* 

ly  declared  :  yet,»no  sooner  did  the  nation  recover 
3<l 
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from  its  long  state  of  supineness,  thao  tbe 

laot  power  of  tbe  crown  w^s  reduced  witbia  its 

constitutional  bounds.  | 

To  no  other  canse  than  the  disadvaotage  of  their  | 
situation,  are  we  to  ascribe  tbe  low  coDditioo  id 
i¥hich  the  deputies  of  the  people  id  the  assemUj  • 
called  the  general  estates  of  France,  were  always  ^ 
forced  to  remain. 

Surrounded  as  thejr  were  by  the  particular  i 
estates  of  those  provinces  into  which  the  kiogdooi 
had  been  formerly  divided^  they  never  were  able  to 
strpulate  conditions  with  their  sovereign  ;  and  in- 
stead of  making  their  right  of  graotipg  subsidies 
to  tiie  crown  serve  to  gain  them  in  the  end  a  share 
in  the  legislation,  they  ever  remained  confined  to 
tbe  unassuming  privilege  of''  humble  supplicatioa 
and  remonstrance.":^^ 

*  All  iJtaof  ilic  ninnncr  in  which  tlie  Gushicss  of  granting  sup- 
pllos  to  tlie  crown  was  conducted  hy  tlic  states  of  the  proviDcc  of 
Brctajpio  ill  the  rcM^  of  Ix)uis  the  Fourteenth,  may  be  formed 
from  scvoral  lively  strokes  to  bo  met  with  in  the  Letters  of  Madame 
ck  8o\ italic,  wlioso  estate  lay  in  tlint  jurovince,  and  who  had  oflen 
assisted  :it  tlie  lioldiiig  of  those  states.  The  granting  of  supplies 
was  iiot^  it  so<>n)s,  looked  upon  as  any  serious  kind  of"  business. 
The  whole  time  the  states  were  sitting  was  a  continued  scene  of 
festivity  and  ent^Mtainiuonts ;  the  canvassing  of  the  demands  of  the 
cTc»wn  was  chiefly  carried  on  at  the  table  of  tlie  nobleman  w^hofaad 
lioen  deputed  from  co«irt  to  hold  tho  states ;  and  the  difiercnt 
points  were  usually  decided  by  u  kind  of  acflamation.     In  a  ocr- 
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Those  estates,  however,  as  all  the  great  lords  in 
France  were  admitted  into  them,  began  at  length 
to  appear  dangerous;  and  as  the  king  could  in  the 
mean  time  do  without  their  assistance,  they  were 
set  aside.  But  several  of  the  particular  states  of 
the  provinces  are  preserved  to  this  day  :  *  sqme, 
which  for  temporary  reasons  have  been  abolished, 
have  been  restored  :  nay,  so  manageable  bave  po- 
pular assemblies  been  found  by  the  crown,  when 
it  has  to  do  with  many,  that  the  kind  of  goverar 

tain  assembly  of  those  states,  the  duke  of  Clmulnes,  -the  lord  de- 
puty, had  a  present  of  fifty  tliousand  crowns  made  to  him,  as  well 
OS  a  considerable  one  for  his  duchosf ,  besides  obtaining  tlic  demand 
of  the  court :  and  the  lady  w^  quote  here,  commenting  somewhat 
jocularly  on  these  grants,  says,  Cc  u  est  pas  que  nous  soy ons  rich- 
es :  inais  fwus  sommes  hotmetes,  nous  avons  du  courage,  ei  entre 
midi  et  tme  heure  nous  ne  savons  rien  refuser  a  nos  amis,  **  It 
is  not  that  we  are  rich ;  but  wo  are  civil,  we  are  fell  -of  courage, 
and  between  twelve  and  one  o'clock  we  arc. unable  to  deny  any 
thing  to  our  friends." 

The  different  provinces  of  France,  it  may  l>e  oliserved,  are  lia* 
bio  to  pay  several  taxes  besidc's  those  imposed  on  them  by  their 
own  states.  Dean  Tucker,  in  one  of  hi\tracls,  in  which  he  has 
thought  proper  to  quote  ibis* work,  has  added  to  the  a!)ove  instance 
of  the  French  provinces  that  of  the  states  of  the  Austrian  N^ether- 
laads,  which  is  veiy  conclusive :  and  examples  to  the  sam^^uqioso 
might  l)e  supplied  by  all  those  kingdoins  of  Europe  in  which  pro- 
vincial states  are  holdcn. 

*  The  year  1784. 
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tnent  we  mention  is  that  which  it  has  beeo  fooal 
most  convenient  to  assign  to  Corsica  ^  and  Conia 
lias  been  made  un  pays  d*  etats. 

That  the  crown  in  England  should^  onasoddei, 
render  itself  independent  on  the  commons  for  iti  i 
supplies— That  is^. should  on  a  sudden  successfiillj  t 
^sume  to  itself  a  right  to  lay  taxes  on  the  suigect,  \ 
by  its  own  authority — is  not  certainly  an  eteiit  | 
likely  to  take  place,  nor  indeed  is  it  one  tbat  shooU,  i 
At  the  present  ttn^e,  raise  any  kind  of  political  ip-  *: 
prehension.  But  it  is  not  equally  impracticable  j 
ihat  the  rigiit  of  the  representatives  of  the  people  I 
might  become  invalidated,  by  being  divided  in  tiis 
manner  that  has  just  been*  described. 

Such  a  division  of  tl>e  right  of  the  people  might 
be  effected  in  various  ways.  National  calamities, 
for  instance,  unfortunate  foreign  wars  attended 
with  loss  of  public  credit,  might  suggest  methods 
for  raising  the  necessary  supplies,  diflferent  from 
those  which  have  hitherto  been  used.  Dividing 
the  kingdom  into  acertain  number  of  parts,  which 
should  severally  vote  subsidies  to  the  crowop  or 
even  distinct  assessments  to  be  made  by  the  differ- 
ent counties  into  which  England  is  now  divided, 
mighty  in  the  circumstances  we  suppose,  be  looked 
upon  as  advisable  expedients ;  and  these,  being 
i>nce  introduced,  might  be  continued. 

Another  division  oi  the  right  of  the  people,  much 


more  likely  to  take  place  than  those  just  mentioned^ 
iDigbt  .be  weh  as  might  arise  from  acquisitions  of 
foreign  dominions^  the  inhabitants  of  which  should 
in  time  claim  and  obtain  a  right  to  treat  directly 
with  the  crown,  and  grant  supplies  to  it,  without 
the  interference  of  the  British  legislature. 

Should  any  colonies  acquire  the  right  we  men- 
tion— should,  for  instance,  the  American  colonies 
have  acquired,  as  they  claimed  it — it  is  not  to  be 
doubted  that  the  consequences  which  have  resulted 
from  a  division  like  that  we  mention  in  most  of 
the  kingdoms  of  Europe,  would  also  have  taken 
place  in  the  British  dominions,  and  that  the  spirit 
of  competition,  above  described,  would  in  time 
have  manifested  itself  between  the  different  colo- 
nies. This  desire  of  ingratiating  themselves  with 
the  crown,  by  means  of  the  privilege  of  grantmg 
supplies  to  it,  was  even  openly  confessed  by  an 
agent  of  the  .American  provinces,  when,  on  his 
being  examined  by  the  house  of  commons  in  the 
year  1766,  he  said,  *<  the  granting  aids  to  the  crown 
is  the  only  means  the  Americans  have  of  recom- 
mending themselves  to  their  sovereign/*  And  the 
events  that  have  of  late  years  taken  place  in  Ame* 
rica,  render  it  evident  that  the  colonies  would  not 
have  scrupled  going  any  lengths  to  obtain  favour* 
able  conditions  at  the  expense  of  Britain  and  the 
British  legislature. 
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Again»  let  us  suppose  ihal»  instesd  oTcoBteotii^ 
itself  with  making  slow  advances  to  despottsm,  the 
executive  power,  or  its  minister*  should  at  once  { 
openly  invade  the  liberty  of  the  subject.     Obnox-  \ 
lous  men,  printers  for  instance,  or  political  writer^  \ 
might  be  persecuted  by  military  violence,  or,  toda   i- 
things  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach  the  persons  concerned  ia 
those  measures,     Tliough  unable  to  reach  a  kiog, 
who  personally  can  donotorong^  they  at  least  wooM 
attack  those  men  who  were  the  immediate  iostro. 
ments  of  his  tyrannical  proceedings,  and  endea- 
vour, by  bringing  them  to  condign  punishment,  to 
deter  future  judges  or  ministers  from    imitating 
their  conduct.     All  this  I  grant ;  and  1  iviil  evte 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are,  and  having  to  do  with  a  sove- 
reign who  can  enjoy  no  dignity  without  their  as* 
sistance,  it  is  most  likely  that  their  endeavours  ia 
the  pursuit  of  such  laudable  objects  would  prove 
successful.     But  if,  on  the  contrary,    the  king,  as 
we  have  supposed,  stood  in  no  need  of  their  assist* 
ance,   and  moreover  knew  that  he  should  never 
want  it,  it  is  impossible  to  think  that  be  would 
then  suffer  himself  to  remain  a  tame  spectator  of 
their  proceedings.  The  impeachments  thus  brought 
by  them   would  immediately  prove  the  signal  of 
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their  dismissioD  ;  •nd  the  king  would  make  hastCt 
by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons,  and 
to  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther  -,  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  to 
govern  without  the  assistance  of  the  representa-» 
tives  of  the  people,  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which,  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  at- 
tempted to  do  when  he  found  bis  parliaments  re-* 
fractory,  and  the  kings  of  France  really  have  done, 
with  respect  to  the  general  estates  of  theirJciug- 
dom* 

Indeed,  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  iu  himself 
all  the  executive  and  active  powers  of  the  state, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
he  has  power  sufCcieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  taxa- 
tion, which,  in  England,  is  possessed  by  the  peo- 
ple; and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  his  measures;  while  the  latter,  how  exten- 
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sive  soever  the  prerogative  of  tbeir  king  may  be, 
can  deny  the  means  of  exerting  if. 

But  here  a  most  important  observation  is  to  be  ' 
made  ;  and  I  entreat  the  reader's  attention  to  the  i 
subject.  This  right  of  granting  subsidies  to  the  | 
crown  can  only  be  elTectual  when  ir  is  exercised  by 
one  assembly  atone.  When  several  distinct  assem- 
blies have  it  equally  in  their  power  to  supply  the 
wants  of  the  prince^  the  case  becomes  totally  a), 
tered.  The  competition  which  so  easily  takes 
place  between  those  different  bodies,  and  even  the 
bare  consciousness  which  each  entertains  of  its  in* 
ability  to  obstruct  the  measures  of  the  sovereigo, 
render  it  impossible  for  them  to  make  any  efiec* 
tual  constitutional  use  of  their  privilege.  *•  Those 
different  parliaments  or  estates  (to  repeat  the  ob- 
servation introduced  in  the  former  part  of  this 
work)  having  no  means  of  recommending  them- 
selves to  their  sovereign,  but  their  superior  readi- 
ness in  complying  with  his  demands,  vie  with  each 
other  in  granting  what  it  would  not  only  be  fruit- 
less but  even  dangerous  to  refuse  ;  and  the  king, 
in  the  mean  time,  soon  comes  to  demand,  as  a  tri- 
bute, a  gift  which  he  is  confident  to  obtain.**  In 
short,  it  may  be  laid  down  as  a  maxim,  that  when 
a  sovereign  is  made  to  depend,  in  regard  to  his 
supplies,  on  more  assemblies  than  one,  he  in  fact 
depends  upon  none.     And  indeed  the  king  of 
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France  is  not  independent  of  hrs  people  for  his  nc- 
cessary  supplies,  any  otherwise  than  by  drawing 
the  same  from  several  different  assemblies  of  their 
representatives  :  the  latter  have  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng« 
lish  call' the  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces  * 
call  theirs  dons  gratuits,  or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  differ- 
ence between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus  seem 
outwardly  to  be  the  same  ?  The  difference  lies  in 
this  ;  that  there  has  never  been  in  Fingland  more 
than  one  assembly  that  could  supply  the  w*ants  of 
the  sovereign.  This  has  always  kept  him  in  a  state,, 
not  of  a  seeming,  but  of  9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-- 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  times,  have  sunk,  they  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  find  the  despotism  of  the* 
crown  to  have  been  carried  to  an  astonishing 
height :  it  was  even  enacted  that  the  proclama- 
ttons  of  the  king  should  have  the  force  of  law  :  a 
thing  which,  even  in  France,  never  was  so  express* 

]y  declared  :  yet,.no  sooner  did  the  nation  recover 
3q 
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VDjost  laws  or  regolatioii9  b«?e  beeiv  mwtde,  e§pe^ 
cialy  since  the  revolntion  of  lfaeye«r  1689*— if  uy 
abuses  iDJurioas  to  paiticolar  classes* of  iadlirtdMb 
have  been  sofiiered  to  cootinae,  it  will  cerlaioiy  be 
^nd,  Qpon  ioquiry,  that  those  law»  and  those 
abuses  were  of  sadi  a  eocnplexiony  that  frooi  then^ 
the  members  of  the  legislotore  well  knew^  neither 
ihey  nor  their  friends  would  ever  be  likely  ta 
suffer. 

If,  through  the  unforeseen  operations  of  smm 
sie#  regulation  made  to-  restrain  the  royid  prero* 
gative,  or  through  some  sudden  public  revointiou^ 
any  particular  bodies  or  classes  of  iodifidaals  were 
erer  to  acquire  a  personal  independent  share  ia 
the  exercise  of  the  governing  authority,  we  sboaM 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchftil  of  the. 
opportunity^  burst  out  at  once,  and  spread  itsdf 
over  the  kingdom. 

The  men  who  are  now  the  ministers^  bnt  tfaea 
the  partners  of  the  crown,  would  instantly  set  them- 
selves above  the  reach  of  the  law,  and  soon  after 
insure  the  same  privilege  to  their  several  support- 
ers or  dependents*   . 

Personal  and  independent  power  beccmNng  the 
only  kind  of  security  of  which  men  woold  now 
show  themselves  ambitious,  the  Habeas  Carpus  ucit^ 
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aod  in  general  all  those  laws  which  subjects  of 
eyery  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  aod  safety,  would  be- 
spoken of  with  contempt^  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits ; — it  e?en  would* 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro- 
perty and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  would,  without  loss  of  time,  be' 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo-* 
pie,  whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta* 
tion  of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people, 

upon  whatever  men  thejr.  should  fix  their  chqice, 
3p 
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would  be  sure  to  find  them  ready  siacerely  to  job 
in  the  support  of  ev.ery  important  braoch  of  piiUic 
liberty  • 

Present  o)r  expected  personal  power>.  and  inde* 
pendence  on  the  laws,  being  now  the  consequeace 
of  the  trust  of  the  people — wherever  tbey  should 
afiply  for  servants,  tbey  would  only  meet  with  be- 
trayers. Corrupting,  as  it  were,  every  thing  they 
should  touch,  tbey  should  coufer  no  favour  upoa 
an  individual  but  to  destroy  his  public  virtue  s  and 
(  to  repeat  the  words  used  in  a  former  chapter ) 
^*  their  raising  a  man  would  only  be  immediately 
idspiriog  him  with  views  directjfy  opposite  to  tbeir 
own,  and  sen<ling  him  to  increase  the  number  of 
their  enemies/* 

All  these  considerations  strongly  point  out  the 
very  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  oa 
the  governing  authoFity.  Let,  therefore,  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  objects,  look  (if  they  choose) 
upon  the  crown  as  the  only  seat  of  the  evils  they 
are  exposed  to ;  mistaken  notions  on  tbeir  part  are 
less  dangerous  than  political  iodifference;  and  they 
are  more  easily  directed  than  roused  ;— -but^  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  constitution 
only  subsists  by  virtue  of  a  proper  equiiibnum»-^ 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try affords,  let  the  people,  in  the  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  difinse 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  lost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  new  forms  os  may  prove  destructive  of  the  real  suh- 
vtance  of  a  government  mtiy  be  unwarily  atkpted,   in  the  Mtma 
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The  king  of  England  has  the  power  of  dmolv- 
ing,  or  keeping  assembled,  lii«  parlialneoi*  Tk 
king  of  Sweden  had  not  thai  power ;  but  Ihe  state 
might  of  themselves  prolong  their  duration  astbef 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kii| 
cannot  be  too  much  abridged,  and  that  powerkMi 
all  its  influence  on  the  dispositions  and  vievs  of  | 
those  who  possess  it,  according  to  the  kind  of  tiaae  | 
used  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  brands 
€s  of  power  that  were  taken  from  a  king  distribu- 
ted to  several  bodies,  and  shared  by  the  represen- 
tatives of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused^  isneferso 
^ell  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
ihe  representatives  of  the  people^  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipsofaciOy  its  masters-^those  persons^   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  (brmerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  peojile,  and  thus  to  have  intrusted 
ii'ith  a  share  iu  the  exercise  of  the  public  power 
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tbose  very  men  whose  constitottooal  office  should 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  comoiunity  of  interest  takes 
place  among  all  orders  of  men  ;  and  benee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects*  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
worJc.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regulations  as  may  easontlally  affect,  throng  their  eon* 
•equences,  the  equipoise  of  a  govenament,  may  be  brought  aboui^ 
even  though  the  promoters  themselves  of  those  regolatioDs  are  not 
aware  of  their  tendency.  When  the  bill  passed  in  the  aeventeentli 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  gene^ 
rality  of  people  had  no  thought  of  the  calamitous  consequences  that 
'Were  to  follow  :  vciy  £ar  from  it.  The  king  himself  certainly  felt 
no  very  great  apprehension  on  tljat  account ;  else  he  would  sat 
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But  experience  does  oot  by  any  means  allow  m 
to  entertain  so  pteasing  an  opinion.     The  perud 

liave  given  his  assent ;  and  the  commons  themselvM,  fk  *PP^b^ 
had  veiy  Calnt  notions  of  the  capital  changes  which  the  bill  woeU 
speedily  efToct  in  tlieir  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance^  strippi 
of  all  the  difTeront  prerogatives  we  have*  mention€^€U  it  does  not  sp 
pear  that  those  measures  were  effected  hy  sudden  open  pnmskni 
for  that  paipose :  it  is  very  probable  that  the  way  had  been  pami 
for  them  by  indirect  regulations  formerly  made,  the  wh«de  tendea- 
ey  of  which  scarcely  any  one  perhaps  could  foresee  at  the  tiiM 
they  w^ere  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequences  wen 
scarcely  attended  to  by  any  body.      The  king  himself  oertainly 
saw  no  harm  in  it,  since  he  sent  an  open  message  to  pRHnote  the 
passing  of  it ;  a  measure  which  was  not,  perhaps,  sUic^y  regular. 
The  bill  was,  it  appears,  generally  approved  out  of  doors.    Its  fate 
was  for  a  long  time  doubtfid  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  wilh  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  hb  Commentaries, 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."     Vet,    no  bill  ol 
greater  constitutional  importance  was  ever  agitated  in  parliament; 
since  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  v^onld 
have  acquired,  in  time,  the  right  of  electing  their  own  mellnbers : 
though  it  would  be  useless  to  point  out  here  by  what  scries  of  in- 
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ef  the  history  of  this  country  will  show  »s,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  Wben^  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstail* 
ces,  the  dread  of  a  superior  power  began  to  he 
orerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  3  but  if  any  partial 

lermediate  •vents  the  measure  might  have  been  brought  abont. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framera  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough,  if  the  bill  in  question  had  been  enactei  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  e^ally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fonn, 
of  the  govmunent  woiMd  have  followed. 
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that  time  witb  his  own  iaterest,  and  with  the  con- 
stitutioD  of  me  English  governmeDt,  that,  hariog 
been  persuaded  by  the  party  wbo  wished  saoceii 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  upon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  opinion  'was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance" -of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur, — such  as  po* 
pular  discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero* 
gative  which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  firom  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  from  its  former  seat  toaoother,  and  having 
intrusted  it  to  new  hands,  which  will  be  still  more 
likely  to  abose  it  than  those  in  which  it  was  for«< 
merly  lodged. 

In  general  it  may  be  laid  dbwn  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go^ 
Ternment,  at  the  same  time  that  it  is  a  limited  one^ 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridge 
3  o 
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ed.  But  what  was  waotiDg  ta  the  power  of  the 
king,  the  senate  enjoyed  r  it  had  the  nomiaalionof 
three  persons  for  e? erjr  vacant  office,  out  of  whon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regardto 
pardoning  offenders  ;  but  the  senate  likewise  pot* 
sessed  what  was  wanting  to  that  branch  of  his  pi^ 
rogative,  and  it  appointed  two  persons^  without 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusiFO  power  is 
regard  to  foreign  affiairs,  war,  peace,  treaties ; — io 
alt  that  relates  toniilkary  affairs,  he  has  the  dis- 
posal of  the  existing  aroiy,  of  the  fleet,  &c.  The 
king  of  Sweden  had  no  such-extensive  powers ;  bot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  in  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  being  accounted 
two.*^ 

*  Tlio  Swedish  senate  was  fully  composed  of  sixteen  uemben. 
In  regard  to  aflairs  of  smaller  moment  they  formed  themselFCs  into 
two  divisions ;  iu  either  of  these,  when  they  did  sit»  the  pr^imct 
of  seven  members  wa»- required  for  tho  effectual  tmnsactiiig  of  bu- 
siness :  in  affairs  of  importance,  the  assembly  was  fonned  of  th» 
whole  senate ;  and  the  presence  of  ten  members  was  rehired  t* 
^ve  force  to  the  resolutions.    When  the  king  could*aot  or  would 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  he  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hi$^  office ;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to.the king;  and  they  might  deprive  of  tiieir  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  tlie  majo; 
rity  continued  to  be  equally  decisive. 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
floIatioDS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  |)ower  vvhioh  he  had  not  by  his 
^ufi&age,  and  to  stop  the  proceedings  of  the  4<enate.  Great  deliatcs 
In  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
l)ut  at  last,  ia  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*3 
^eal,  which  they  affixed  to  their  oflicial  resolutions,  when  the  king 
reposed  \s>  lend  his  own. 
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The  king  of  England  has  the  power  of  ditsolr* 
ing,  or  keeping  assembled,  Im  parliament*  The 
king  of  Sweden  had  not  that  power  ;  but  the  stiCa 
might  of  themselves  prolong  their  duration  astiie^f 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kii| 
cannot  be  too  much  abridged,  and  that  power Iqmi 
alt  its  influence  on  the  dispositions  aqd  views  of 
those  who  possess  it,  according  lo  the  kind  of  naae 
used  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  brancb' 
es  of  power  that  were  taken  from  a  king  distribu- 
ted to  several  bodies,  and  shared  by  the  represai* 
tatives  of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused^   is  never  to 
well  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  natioa 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipsofaciOy  its  masters-^those  persons^   I  say,  will 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  (brmerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
M'ith  a  share  iu  the  exercise  of  tbo  public  power 
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tbote  very  men  whose  <»>n8titQtioiial  c^oe  sboald 
bftve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
tity  in  England,  a  comnmnity  of  interest  takes 
{ilace  among  ail  orders  of  men  ;  and  henee  arises, 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries. 4^ 

*  Sncli  regalations  as  may  easentiAlIy  affect,  throng  their  con* 
aequences,  the  equipoiae  oi  a  goremmeiity  inaj  be  biau^  abou:^ 
•veo  though  the  promoteis  themseives  of  those  regolatioin  are  Boi 
atiraic  of  their  tendencj.  When  the  bill  paaaed  tn  the  aeveuteenth 
century,  by  which  it  was  enacted  that  the  crown  ahould  give  iqp 
its  prerogative  of  dissolving  the  parliament  then  sittings  the  genSF 
lality  of  people  had  no  thought  of  the  calamitous  consequences  thai 
were  to  follow  :  veiy  fer  from  it.  The  king  himself  certainly  ftti 
no  very  great  af^rcheosion  on  t^at  aocouut ;  else  he  wonU  Ml 
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^^y»  by  the  acquisition  of  foreign  doiniaions,  ac* 
quire  a  fatal  iDdependency  on  the  people  :  aod  it, 
without  enteriug  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  oat  the  prio* 
cipal  events  which  would,  if  they  were. ever  to  bap- 
pen,  prove  immediately  the  rutu  of  the  English  go- 
vernment, I  would  say,*— The  English  govemmeai 
will  be  no  more,  either  when  the  crown  shall  becooe 
independent  on  the  nation  foritssuppiiea^  or  when 
the  representatives  of  the  people  shall  begin  to 
share  in  the  executive  authority.^ 

oontinued  instances  of  such  defective  aigumenU  and  oonsideimtioM 
occur  in  the  works  oi  M,  de  Montesquieu,  though  a  man  of  m 
much  genius,  and  from  whose  writings  so  much  infoimatioii  is  ne- 
Tertheless  to  be  derived.  Nor  Is  it  only  the  obscurity  of  the  wii« 
tings  of  politicians,  and  the  impossibility  of  ajiplying  their  spacu- 
lative  doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficulties  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, evtMi  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  ai;^c  upon  abstract  questions  in  politics,  also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science, 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  ia 
the  English  constitution,  the  ]Krnicious  tendency  of  vrhich  the 
people  were  not  able  at  lirst  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  fiisl  in- 
formation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGIITS  ON  THE  ATTEMPTS  THAI*  AT  PARTI» 
Crj^\R  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OF  THE 
CROWN,  AND  SOME  OFTBE  DANGERS  BVWHICH  SUCH  ATTEMPT 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  sapported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter  -,  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstao- 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  at 
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that  time  witb  his  own  interest,  and  with  the  con- 
stitution of  <ne  English  governoaeot,  thai,  hariog 
been  persuaded  by  the  party  who  wished  toooesi 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  bio, 
he  was  prevailed  npon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  cfiinion  'was  ill- 
grounded,  and  that,  should  the  bill  pstss  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance  of  the  consequences  sf 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadmntages  ander  which 
the  sovereign  may  lie  for  defending  his  anthorrty, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  ioOuenceor  aotbority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  fatnre, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  sacb  a 
measure,  if  effected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 
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power  from  its  former  sent  toaooiher,  and  having 
iotmsled  it  to  new  bands,  which  wifll  be  still  more 
likely  to  abose  it  than  those  ia  which  it  was  for^* 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim»  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  goi 
Yernroent,  at  the  same  time  that  it  is  a  limited  one« 
bears  a  monarchical  form,  tliose  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re- 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  'much  abridg* 
do 
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ed.    But  what  was  waDtiDg  to  the  power  of  ike 
king,  the  senate  enjoyed  r  it  had  the  nomination  ci  | 
three  persons  for  e? ery  vacant  ot&ce^  oot  of  whon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regardto 
pardoning  offenders  ;  but  the  senate  likewise  pot-  \ 
sessed  what  was  wanting  to  that  branch  of  bis  pre»  ' 
rogative,  and  it  appointed  two  persons,  witbooi 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign  affairs,  war,  peace,  treaties  ;- 
ali  that  relates  to  military  affairs,  be  has  the 
posal  of  the  existing  army,  of  the  fleet,  &c.  The 
king  of  Sweden  had  no  sucbextenstve  powers;  hot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentionedobjects  was  transacted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  being,  accoanted 
two.*' 

*  Tho  Swedish  senate  was  fully  composed  of  abcieen  uemben. 
In  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions  ;  in  either  of  these,  when  they  did  sit,  the  presencs 
of  seven  members  wa»' required  for  tlie  effectual  tmnsaeting  of  bu- 
siness :  in  affairs  of  importance,  the  assembly  was  foimed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  te 
give  force  to  the  resolutions.     When  tho  king  could'not  or  wooU 


-OP   CNGL91ND. 


467 


.  If  we  pursue  farther  our  inquiry  on  the  subject^ 
we  shall  find  that  the  king  of  Sweden  could  not 
raise  whom  ^e  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij office;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to.theking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

Bot  take  his  seat,  the  senate  proceeded  nevertheless,  and  the  majo; 
tity  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  infusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
.sufiragc,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
Ibut  at  last,  in  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  ktng*^ 
^eal,  which  ihey  affixed  to  their  official  resolutions,  when  tlie  king 
rsj^ed  ^  lend  his  own. 
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The  king  of  England  bms  the  power  ef  liitsd^ 
ing,  or  keeping  assembled^  bit  parliafenenU  The 
king  of  Sweden  had  not  thai  power ;  but  the  stato 
might  of  themselves  prolong  their  dormtion  asthef 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  fciag 
cannot  be  too  much  abridged,  and  that  power ioui 
all  its  influence  on  the  dispositions  aoii  views  of 
those  who  possess  it,  according  to  the  kind  of  name 
used  to  express  the  offices  by  which  it  is  oonferre^i 
may  be  satisfied,  no  doubt,  to  behold  those  branck- 
es  of  power  that  were  taken  from  a  king  distribu- 
ted to  several  bodies,  and  shared  by  the  represen* 
tatives  of  the  people ;  but  those  who  thmk  that 
power,  when  parcelled  and  diffused,  is  neyer  so 
^ell  repressed  and  regulated  as  wiren  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  natioa 
united  and  awake*— those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipsofactOy  its  masters— -those  persons^  I  say,  will 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  (brmerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
M'itb  a  share  in  the  exercise  of  the  public  power 
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tbote  very  men  whose  <»>n8titQtioiial  c^oe  sboald 
have  been  to  walch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
tity  in  England^  a  commnnity  of  interest  takes 
place  among  aii  orders  of  men  ;  and  henee  arises, 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  belie ve^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries. 4^ 

*  8iicliregiiIationsasma7e98entiAllyfti{eet,  throng  their«oii» 
■eqnonces,  tha  equipoiae  oi  a  goremmenty  m&y  be  biau^  abou:^ 
even  though  the  promoteis  themseives  of  those  regnlatiom  are  Boi 
atiraic  of  their  tendencj.  When  the  bill  paated  tn  the  seventeenili 
century,  by  whieh  it  was  enacted  that  the  crown  should  give  iqp 
its  prerogative  of  dissolving  the  pariiament  then  sitting,  the  geneF 
lality  of  pec^le  had  no  thought  of  the  calamitoui  eonaequences  thai 
were  to  follow  :  very  fer  from  it.  The  king  himself  certainly  ftti 
no  vexy  great  apprcheosion  on  t^  aocouut ;  else  he  wooU  as! 
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But  experience  does  not  by  any  means  allow  m 
to  entertain  so  pteasing  an  opinion.     The  pennd  | 


Iwve  given  his  anent ;  aad  the  oommmis  themsdv^s,  it  appear 
liad  very  Cunt  notions  of  the  cajntal  changes  whieh  the  bill  woiiU 
•poedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripnl 
of  all  the  difTcrcnt  prerogatives  we  have  mentioned,  it  does  not  i^ 
pear  that  those  measMres  were  effected  hy  sudden  open  provisioBi 
for  thai  purpose :  it  is  very  probable  that  the  way  had  been  paid 
for  them  by  indirect  regulations  formerly  made,  the  whole  trndea- 
oy  of  which  scarcely  any  one  perhaps  could  foreaoe  at  the  tint 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequenoes  wen 
scarcely  attended  to  by  any  body.  The  king  iiinoself  certainly 
saw  no  harm  in  it>  since  he  sent  an  open  message  to  promote  the 
passing  of  it ;  a  measuie  which  was  not,  pcriiaps,  strictly  regular. 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  £its 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  Ids  Commentaries, 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet»  no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  being  passed  would  have  been  the 
fireeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  virould 
have  acquired,  in  time,  the  right  of  electing  their  own  moAiben : 
though  it  would  be  useless  to  point  out  here  by  what  scries  of  in* 
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ef  the  history  of  this  country  will  show  tis>  that  the 
rare  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation*  Wben^  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstatl* 
ces,  the  dread  of  a  superior  power  began  to  be 
orerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  tnr 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  -,  but  if  any  partial 

lermediate  •vents  the  measure  might  have  been  brongbi  about. 
Whether  there  existed  any  actual  project  of  this  kmd  among  tho 
first  framen  of  the  bill,  does  not  appear ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
goon  enough.  If  the  bill  in  question  had  been  enacted  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  thej  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  ban, 
of  the  government  wovjd  have  followed. 
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^^y»  by  the  acquisition  of  foreign  domiaions,  a^ 
quire  a  fatal  iudependency  on  the  people  :  aod  i4 
without  enter  lug  into  any  farther  particulars  oa 
this  subject,  I  were  rc^quired  Co  point  oat  the  prio* 
cipal  events  which  would,  tf  they  were  ever  to  bap- 
pen,  prove  ioimediately  the  ruin  of  the  English  go- 
vernment, I  would  say,<— The  English  govenuneai 
will  be  no  more,  either  when  the  crown  shall  becooe 
independent  on  the  nation  foritssuppiies^  or  when 
t-he  representatives  of  the  people  shall  begin  to 
share  in  the  executive  authority. ^< 

oontinued  instai^ces  of  such  defective  aiguinenU  and  oonsideralioBi 
occur  in  the  works  of  M.  de  Montesquieu,  though  a  man  of «» 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
Tertheless  to  be  derived.     Nor  is  it  only  the  obscurity  of  the  wii« 
tings  of  politicians,  and  the  impossibility  of  applying  tbeir  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficulties  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, cvon  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  ai;^e  upon  abstract  questions  in  politics,    also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  they  arc,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

*  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  the  pernicious  tendency  of  which  tha 
people  were  not  able  at  lii'st  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  fiisl  in- 
formation 
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CHAP.  XIX. 


A  rSW  ADDITTONAL  THOUGHTS  ON  THE  A1TBMPTS  THAf  AT  PARTI» 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  TH« 
CROWN,  AN-D  SOME  OPTBB  DANGERS  BT^HICH  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  sapported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter  -,  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital  branch  of  its  prerogative 
may  be  efiected,  in  common  peaceable  times>  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstao- 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority. Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  at 
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that  time  witb  his  own  interest,  and  with  the  con- 
stitution of  <ne  English  government,   that,  haring 
been  persuaded  by  the  party  who  wished  sacces 
to  the  billj  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  bim, 
he  was  prevailed  npon  to  send  a  message  to  Ihein, 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in   their 
house,  it  would  meet  with  his  assent.  ConsideriQg 
the  prodigious  importance' of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur> — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  ioOuence  or  authority. 
The  generality  of  the  public,  bent,   at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  fatare, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 
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power  from  its  former  seat  to  aooiher,  and  having 
intrusted  it  to  new  hands,  which  wili  be  still  more 
likely  to  abuse  it  than  those  in  which  it  was  for^* 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maziiO,  that 
power  onder  any  form  of  government  must  exists 
and  be  intmsted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go« 
yernment,  at  the  same  time  that  it  is  a  limited  one^ 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
wili  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Svi^edish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go« 
vernmeni  of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  'much  abridge 
3  o 
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ed.    But  what  was  wanting  ta  the  power  of  ilie  ' 
king,  the  senate  enjoyed  r  it  had  the  nomination  of 
three  persons  for  every  vacant  office,  out  of  whon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard  to 
pardoning  offenders  ;  but  the  senate  likewise  pot-  | 
sessed  what  was  wanting  to  that  branch  of  bis  pcl^ 
rogative,  and  it  appointed  two  persions,  witbooi 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign  af&irs»  war,  peace,  treaties ; — is 
alt  that  relates  to* military  affairs,   he  has  the  dis* 
posal  of  the  existing  army,  of  the  fleet»  &c.    The 
king  of  Sweden  had  no  sucbex tensive  powers ;  hot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaeted  i»  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;   and  his  only 
privilege  consisted  in  his  vote  beios^  accounted 
two.* 

*  Tho  Swedish  scnaU  was  fully  composed  of  sixteen  memBeo. 
In  regard  to  aflairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  tiicy  did  sit,  the  presence 
of  seven  members  wa»' required  for  tho  effectual  transactiDg  of  bn- 
siness  :  in  offaix^  of  importance,  the  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  leqaiied  te 
give  force  to  the  resolutions.    When  the  king  could*aot  or  wooU 
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.  If  we  punue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could  not 
raise  whom  ^e  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  tlie  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hi;,  office ;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

not  take  his  seat,  ihc  senate  proceeded  nevertheless,  and  tlie  majo; 
Xitf  continued  to  be  equally  decisive! 

As  the  royal  seal  was  necessaiy  for  putting  in  execution  Ihe  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  }x>wer  which  he  had  not  by  his 
.sufi&agc,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
In  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
but  at  last,  in  the  year  1750,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*^ 
seal,  which  they  affixed  to  their  oilicial  resolutions,  when  the  king 
rejued  \s>  lend  his  own. 
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The  king  of  England  has  the  power  of  dindi- 
ing,  or  keeping  assembled,  bit  parlialneot«    Ik  j 
king  of  Sweden  had  not  that  power ;  but  the  sMe  ' 
might  of  themselves  prolong  tbeirdormtion  astlMf  ! 
thought  proper  | 

Those  who  think  that  the  prerogative  of  a  kiig  | 
cannot  be  too  much  abridged,  and  that  power loici 
all  its  influence  on  the  dispositions  and  vievs  of 
those  who  possess  it,  according  to  the  kind  ofnaae 
used  to  express  the  offices  by  which  it  is  conferred 
may  be  satisfied,  no  doubt,  to  behold  Chose  brandi' 
es  of  power  that  were  taken  from  a  kin^  distribo- 
ted  to  several  bodies,  and  shared  by  the  represen- 
tatives of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,   is  nerer  so 
^ell  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  natioB 
united  and  awake— those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso/acto,  its  masters — those  persons^  I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  eicher  in  a  senate,  or  in  the 
deputies  of  the  peojiie,  and  thus  to  have  introsted 
mih  a  share  in  the  exercise  of  tbo  public  pover 
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tbose  very  men  whose  i^onstitotional  office  stkoald 
bave  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  taket 
place  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regalatioDs  as  may  essontially  affect,  throng  their  eaoi^ 
sequences,  the  equipoise  of  a  goverament,  may  be  brought  abou^ 
even  though  the  promoten  themselves  of  those  regolatioiis  are  not 
awoic  of  their  tendency.  When  the  bill  passed  in  the  seveateenlh 
century,  by  which  it  was  enacted  that  the  crown  should  give  op 
its  ]>rerogative  of  dissolving  the  pariiament  then  sitting,  the  geoar 
lality  of  people  had  no  thought  of  the  calamitous  consequences  that 
were  to  follow  :  vciy  far  isom  it.  The  king  himself  certainly  ftlt 
no  very  great  apprehension  on  t^  account ;  else  he  would  aft 
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^ay>  by  ^^^  acquisition  of  foreign  domittions,  ac- 
quire a  fatal  independeDcy  on  tbe  people  :  and  i^  \ 
without  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  the  priih    | 
cipal  events  which  would,  if  they  were  ever  to  hap-    ^ 
pen,  prove  immediately  the  rum  of  the  English  go- 
vernment, 1  would  say,— The  English  govemmeut 
will  be  no  more,  either  when  the  crown  ahall  become 
independent  on  the  nation  for  its  supplies^  or  wbea 
tbe  representatives  of  the  people  ahall   begin  ta 
share  in  the  executive  authority.^ 

oontinued  instaj^ces  of  such  defective  arguments  and  coDsideralioiii 
occur  in  the  works  of  M,  de  MonieaguieH,  though  a  man  of  to 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
vertheless to  he  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  dif&cuUies  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, evon  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science, 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 

« 

standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  the  pernicious  tendency  of  which  the 
people  were  not  able  at  first  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 


A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTBMPTS  THAf  AT  PARTI« 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  TH« 
CROWN,  AND  SOME  OFTBE  DANGERS  BlTWHICH  SUCH  ATTEMPT 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital .  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan^ 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  as: 
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that  time  with  his  own  interest,  and  with  the  cod- 
stitution  of  die  English  government,   that,  baring  1 

I 

been  persuaded  by  the  party  who  wished  sqoom 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  upon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  opinion  was  ili- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  ConsideriQg 
the  prodigious  importance  -of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  firofir  its  former  seat  toaooiher,  and  having 
intrusted  it  to  new  hands,  which  will  be  still  more 
likely  to  abuse  it  than  those  in  which  it  was  forw 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxiiti»  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gOf 
Ternment,  at  the  same  time  that  it  is  a  limited  one» 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
Tolution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  'much  abridge 
3  o 
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ed.    But  what  was  wanting  to  the  power  of  ibe  i 
liiogy  the  senate  enjoyed  r  it  had  the  nominatioaof 
three  persons  for  every  vacant  officej  out  of  wbon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  reganlto 
pardoning  offenders  ;  but  the  senate  likewise  pos> 
sessed  what  was  wanting  to  that  branch  of  bis  pI^ 
rogative,  and  it  appointed  two  persons^  without 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign  af&irs,  war,  peace,  treaties;— ia 
alt  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleet,  &c.  The 
king  of  Sweden  had  no  sucbextensive  powers ;  but 
they  nevertheless  existed  :  every  thiag  relating  to 
the  above-mentioned-objects  was  transacted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beings  accoanted 
two.* 

*  Tho  Swedish  scnaU  was  fully  composed  of  sixteen  membes. 
In  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  tiicy  did  sit,  the  piesenco 
of  seven  members  wa&- required  for  the  effectual  tmnsactiiig  of  bn- 
siness  :  in  affaiis  of  importance,  the  assembly  was  foimed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  lequiied  te 
give  force  to  the  resolutions.    When  tho  king  could'not  or  would 
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.  If  we  punue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could  not 
raise  whom  ^e  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  tlie  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hi^ office;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

not  take  his  seat,  ihc  senate  proceeded  neverflieless,  and  tlie  majo; 
X'itf  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessaiy  for  putting  in  execution  the  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  }x>wer  which  he  had  not  by  his 
.sufi&agc,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
In  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
1)ut  at  last,  in  the  year  1750,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  kiftg*^ 
•^al,  which  ihey  affixed  to  their  official  resolutions,  when  the  king 
rej^ied  \s>  lend  his  own. 
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The  king  of  England  has  the  power  of  liitsdT-  | 
ing,  or  keeping  assembled,  bi«  parliaineot*  Tk  i 
king  of  Sweden  had  not  that  power ;  but  the  statai  , 
might  of  tbemfielves  prok>ng  their  duration  astiMf 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kiig 
cannot  be  too  much  abridged,  and  that  power loici 
all  its  influence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kind  of  name 
used  to  express  the  offices  by  which  it  ia  cooferre4| 
may  be  satisfied,  no  doubt,  to  behold -those  brands 
es  of  power  thai  were  taken  from  a  king  distribo- 
ted  to  several  bodies,  and  shared  by  the  represeo* 
tatives  of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,   is  never  so 
well  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake— those  who  know»  that,  naoMS 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso/acto,  its  masters-— those  persons,   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  eicher  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
U'ith  a  share  in  the  exercise  of  tbo  public  poarer 
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tbose  very  men  whose  <»>n8titQtional  office  stumld 
bave  been  to  wntcb  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  talcet 
place  among  all  orders  of  men  ;  and  hence  arises, 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  belie ve« 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regalatioDs  as  may  essontially  affect,  throng  their  €on» 
•eqnences,  the  equipoise  of  a  govemment,  may  be  brought  abou^ 
eveo  though  the  promoten  themselves  of  those  regolatioiu  are  not 
awoic  of  their  temiencj.  When  the  bill  passed  in  the  seveateenlli 
century,  by  which  it  was  enacted  that  the  crown  should  give  op 
ita  ]>rerogative  of  dissolving  the  pariiament  then  sittings  the  geoar 
lality  of  people  had  no  thought  of  the  calamitous  oonaeqoences  thai 
were  to  follow  :  very  far  from  it.  The  king  himself  certainly  ftlt 
no  very  great  apprehension  on  tijat  account ;  else  he  would  ast 
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^ay>  by  the  acquisition  of  foreign  domiBions,  ao* 
quire  a  fatal  iDdependeocy  on  tbe  people  :  and  it, 
without  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  the  prio-  ' 
cipal  events  which  would,  if  they  were  e^er  to  hap- 
pen, prove  immediately  the  ruiu  of  the  English  go- 
vernment, 1  would  say,— The  English  govemmeat 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssuppiies^  or  wbea 
the  representatives  of  the  people  shall  begin  to 
share  in  the  executive  authority.^ 

oontinued  instaxices  of  such  defective  arguments  and  ooDsidontioiis 
occur  in  the  works  oi  M,  de  Monie&guiea,  though  a  man  of  so 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
vertheless to  he  derived.  Nor  is  it  only  the  ohscurity  of  the  wri- 
fings  of  politicians,  and  the  impossibility  of  a|ip1ying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  dilBcullies  lie  in  the  way  of  the  investigation  of 
political  triiilis ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, even  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science 
whatever  they  are,  lie  deep  botli  in  the  human  feelings  and  und^- 
rt^ding. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  in 
the  English  constitution,  tlie  pernicious  tendency  of  which  the 
people  were  not  able  at  lirst  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGIITS  ON  THE  ATTBMPTS  THAf  AT  PARTI« 
CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  TH« 
CROWN,  AND  SOME  OP  THE  DANGERS  BlTWHICH  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


JL  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan^ 
ces.  Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority. Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  the  con- 
stitution of  fne  English  governoaent,  that,  baring 
been  persuaded  by  the  party  who  wished  socoeit 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  upon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  opinion  was  ili- 
grounded,  and  that,  should  the  bill  pass  in   their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance^^f  the  consequeDces  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  anthority, 
other  causes  of  difficulty  may  concur,-*»such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  from  its  former  seat  to  another,  and  having 
intrusted  it  to  new  hands,  which  will  be  still  more 
likely  to  abase  it  than  those  in  which  it  was  for-** 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
Ternment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment  of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  'much  abridg* 
3  o 
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ed.  But  what  was  wanting  ta  the  power  of  the 
kiDg,  the  senate  enjoyed  r  it  had  the  nomioalionqf 
three  persons  for  ef  ery  vacant  office,  out  of  wboB 
the  king  was  to  choose  one. 

The  king  had  but  a  linaited  power  in  reg^nlto 
pardoning  offenders  ;  but  the  senate  likewise  pos^ 
sessed  what  was  wanting  to  that  branch  of  his  pie* 
rogative,  and  it  appointed  two  persons,  without 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusive  power  ia 
regard  to  foreign  aflairs,  war,  peace,  treaties ; — io 
alt  that  relates  to  military  affairs,  he  has  the  dis- 
posal  of  the  existing  army,  of  the  fleets  &c.  The 
king  of  Sweden  had  no  such-extensive  powers  ;  bat 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaesed  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  bein^p  accoonted 
two.* 

*  The  Swedish  senate  was  fully  composed  of  sixteen  memEeis. 
In  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit^  the  presence 
of  seven  members  wa»' required  for  the  effectual  tmnsacting  of  ba- 
siness  :  in  nffaiis  of  importance,  the  assembly  was  £>niied  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  le^aired  te 
give  force  to  the  resolutions.     When  the  king  could^not  or  would 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could  not 
raise  whom  ^e  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij^ office;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to.the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

» 

not  take  his  seat,  the  senate  proceeded  neverCheless,  and  tlie  majo; 
lity  contiDued  to  he  equally  decisive! 

As  the  royal  seal  was  necessaty  for  putting  in  execution  t^e  re- 
solutions of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  i)ower  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
'but  at  last,  in  the  year  1756,  the  king  was  over-ruled  by  tlie  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king* 3 
^eal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
ivj^edtP  lend  bis  own. 
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The  king  of  fingiaod  has  the  power  of  ditsolf- 
ing,  or  keeping  assembled,  ki«  parliaineni.    The  \ 
king  of  Sweden  had  not  that  power;  but  the  sftaM 
might  of  themselves  prolong  their darmtion  asthsf  1 
thought  proper.  ! 

Those  who  think  that  the  prerogative  of  a  kitf   \ 
cannot  be  too  much  abridged,  and  thai  power kxet 
all  its  influence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kind  of  tiaaie 
tised  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  branch' 
es  of  power  that  were  taken  from  a  kin^  distribu- 
ted to  several  bodies,  and  shared  by  the  represen- 
tatives of  the  people  ;  but  those  who  thrnk  that 
power,  when  parcelled  and  diffused,   is  neter  so 
well  repressed  and  regulated  as  when  it  is  <M>ofined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake^^those  who  know,  that^  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso  facto,  its  masters-^those  persons^   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
ovith  a  share  in  the  exercise  of  the  public  power 
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tbose  verjr  men  whose  t^onstitotiooal  c^oe  stiottid 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  taket 
place  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Sock  regalatioiis  as  may  easontially  affect,  tbroa^  their  con» 
ae^pumces,  the  equipoise  of  a  governinenty  may  be  biou^  abom^ 
eveo  though  the  promotere  themseivea  of  those  regalaiioiiB  are  not 
aware  of  their  tendency.  When  the  bill  passed  in  the  aeventeendl 
century,  by  which  it  was  enacted  that  the  crown  should  give  op 
its  prerogative  of  dissolvmg  the  parliament  then  sitting,  the  geoe^ 
rality  of  pec^le  had  no  thought  of  the  calamitous  consequences  thai 
were  to  follow  :  very  far  from  it.  The  king  himself  certainly  £dt 
no  very  great  apprcheosioa  on  tljat  account ;  else  he  would  ■•! 
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But  experience  does  not  by  any  means  allow  m 
to  entertain  so  pteasing  an  opinioo.     Tbe  perottl 

iMive  given  his  assent ;  and  the  commons  themsolvas,  it  appeu^ 
had  very  iaini  notions  of  the  capital  changes  which  the  bill  would 
speedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  strippel 
of  all  the  different  prerogatives  we  have'  mentioned,  it  does  not  ap 
pear  that  those  measmres  ^ere  effected  hy  sudden  open  provisiogt 
for  that  purpose :  it  is  very  probable  that  the  way  had  been  pawed 
for  them  by  indirect  regulations  formerly  made,  the  Mrhole  taiden- 
oy  of  which  scarcely  any  one  perhaps  could  foresee  at  the  tiat 
they  were  firamed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequenees  wens 
scarcely  attended  to  by  any  body.  The  king  hinoself  certainly 
saw  no  harm  in  it>  since  he  sent  an  open  message  to  piomote  the 
passing  of  it ;  a  measure  which  was  not,  perhaps,  strictly  regular* 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  £stt 
was  for  a  long  time  doubtful  in  the  bouse  of  commons ;  nor  did 
ihey  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries^ 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet,  no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament} 
since  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  firom  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  mehiben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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ef  the  history  of  this  country  will  show  as,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  circumstan* 
ces,  the  dread  of  a  superior  power  began  to  he 
orerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Ctxarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  inr 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  5  but  if  any  partial 

iennediate  •?ents  the  measure  might  have  been  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
goon  enough,  if  the  bill  in  question  had  been  enacted  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fonn, 
q{  the  government  wovjd  have  followed. 
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that  time  with  his  own  interest,  and  with  the  con- 
stitution of  fne  English  government,  that,  haying 
been  persuaded  by  the  party  who  wished  saccen 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  npon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  e^inion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importance' of  the  consequences  of 
snch  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  anthority, 
other  causes  of  difficulty  may  concur, — such  as  po* 
pular  discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  Che 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  firom  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 
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power  from  its  former  seat  to  another,  and  having 
intrusted  it  to  new  hands,  which  wHi  be  still  more 
likely  to  abase  it  than  those  in  which  it  was  for-** 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
Ternment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re- 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridg* 
3  o 
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ed.  But  what  was  wanting  ta  the  power  of  the 
king,  the  senate  enjoyed  r  it  had  the  nomination  d 
three  persons  for  ef  ery  vacant  office^  oat  of  whoo 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard^ to 
pardontng  offenders  ;  but  the  senate  likewise  pos- 
sessed what  was  wanting  to  that  branch  of  his  pre* 
rogative,  and  it  appointed  two  persons^  without 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence* 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign  aflairs,  war,  peace^  treaties  ;- 
alt  that  relates  to-military  affairs^  he  has  the 
posal  of  the  existing  army,  of  the  fleets  &c.  The 
king  of  Sweden  had  no  such-extensive  powers ;  bot 
they  nevertheless  existed  :  every  thiag  relating  to 
the  above-mentioned-objects  was  transacted  ia  the 
assembly  of  the  senate ;  the  majority  decided ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beinj^  accounted 
two.* 

*  The  Swedish  senata  was  fully  composed  of  aixieen  membas. 
In  regard  to  af&drs  of  smaller  moment  thej  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presence 
of  seven  members  wa»' required  for  the  efiectua!  transacttng  of  bu- 
siness :  in  affaiis  of  importance,  the  assembly  was  fbmied  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  te 
give  force  to  the  resolutions.     When  the  king  could*not  or  would 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  ^e  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  tlie  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij^ office ;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to.theking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  ilie  majo; 
lity  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessary  for  putting  in  execution  t^e  re- 
solutions of  the  senate,  king  Adolplius  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  tliat  pretension  arose,  and  continued  for  a  while; 
'but  at  last,  ia  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  ktng*s 
^eal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
jrelnaed  \s>  lend  his  own. 
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The  king  of  finglaod  has  the  power- ot  dmdbh 
ing,  or  keeping  assembled,  ki«  parliafeneoU    The 
king  of  Sweden  had  not  that  power ;  but  the  stalci 
might  of  themselves  prolong  their  dormtion  aslhsf  I 
thought  proper^ 

Those  who  think  that  the  prerogative  of  a  kitf 
cannot  be  too  much  abridged,  and  that  pavi^erkMf 
all  its  influence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kiiMl  of  naaie 
tised  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  tkose  brancii* 
€s  of  power  that  were  taken  from  a  kin^  distribu- 
ted to  several  bodies,  and  shared  by  the  represen* 
tatives  of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,   is  never  so 
^ell  repressed  and  regulated  as  when  it  is  <M>nfined 
to  a  sole  indivisible  seat,  which  keeps  the  natioa 
united  and  awake — those  who  know,  that^  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipsofaclOy  its  masters-^those  persons^   I  say,  wiU 
not  think  it  b  very  happy  regulation  in  f  Jie  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
aith  a  share  in  the  exercise  of  the  public  pov€f 
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tbose  verjr  men  whoae  constitotiooal  c^oe  should 
luive  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  talcet 
place  among  all  orders  of  men  ;  and  benee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Such  regnlatioiis  as  may  easontially  affect,  tbroa^  ibeir  con» 
ae^pumces,  the  equipoise  of  a  govemnienty  may  be  biou^  abom^ 
eveo  though  the  promotere  themseiTea  of  those  regalaiioiiB  are  not 
aware  of  their  tendencj.  When  the  bill  paased  in  the  aeventeenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  op 
its  prerogative  of  dissolving  the  paiiiament  then  sitting,  the  geoe^ 
rality  of  pec^le  had  no  thought  of  the  calamitous  consequences  thai 
were  to  follow  :  veiy  far  from  it.  The  king  himself  certainly  bH 
no  very  great  apprcheosioa  on  tljat  account ;  else  he  would  ■•! 
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that  time  with  his  own  interest,  and  with  the  coo* 
stitution  offne  English  government,  that,  baring 
been  persuaded  by  the  party  who  wished  aacoen 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  bin, 
he  was  prevailed  npon  to  send  a  naessage  to  them, 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in  their 
house,  it  would  meet  with  his  assent.  Consideriog 
the  prodigious  importance' of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  anthority^ 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  ioOuence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,  will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints^  will 
perhaps  be  the  having  transferred  that  branch  of 
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power  from  its  former  seat  toaooiher^  and  having 
intmsted  it  to  new  hands,  which  wrli  be  still  more 
likely  to  abase  it  than  those  id  which  it  was  for-< 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intmsted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
vernment,  at  the  same  time  that  it  is  a  limited  one» 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
Tested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  'much  abridg* 
3  o 
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ed.  But  what  was  wantiBg  ta  the  power  of  the 
king^  the  senate  enjoyed  r  it  had  the  nominatioaof 
three  persons  for  etrerjr  vacant  oflice,  out  of  wbon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard^ to 
pardoning  offenders  ;  but  the  senate  likewise  pos- 
sessed what  was  wanting  to  that  branch  of  his  p» 
rogative^  and  it  appointed  two  persons,  witbom 
the  consent  of  whom  the  king  could  oot  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclasiv^e  power  in 
regard  to  foreign  affiEtirs,  war,  peace,  treaties; — in 
aH  that  relates  to  military  affairs,  he  has  the  dis- 
posai  of  the  existing  army,  of  the  fleet,  &c«  Tho 
king  of  Sweden  had  no  suchextensive  powers  ;  bat 
they  nevertheless  existed  :  every  tbiog  relating  to 
the  above-mentioned-objects  was  transaeted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  being  accounted 
two.* 

*  The  Swedish  senate  was  fully  composed  of  sixteen  uemBeis. 
In  regard  to  alTairs  of  snaaller  moment  thej  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presenos 
of  seven  members  was*  required  for  the  effectua!  tmnsacting  of  ba- 
siness  :  in  affairs  of  importance,  the  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  te 
give  force  to  the  resolutions.    When  the  king  could^not  or  wonUi 
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.  Ifwe  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could, not 
raise  whom  ^e  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  ad-vantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  F4ngland  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hig^ office ;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to.theking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  isbare  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevcrCheless,  and  tlie  majo; 
rity  continued  to  he  equally  decisive.* 

As  the  royal  seal  was  necessaiy  for  putting  in  execution  the  re- 
golutions  of  the  senate,  king  Adolphus  Frederic  tried,  by  it>fusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  hy  his 
^uffirage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
hut  at  last,  in  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*$ 
^eal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
re|ued  \s>  lend  his  own. 
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The  king  of  England  has  the  power  of  di•SQi^ 
ing,  or  keeping  assembled,  bit  parliafement^  The 
king  of  Sweden  had  not  that  power;  but  tbe  stato 
might  of  themselves  prolong  their  dBrmtion  •slbsj^ 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kii^  I 
cannot  be  too  much  abridged,  and  that  power kMi 
all  its  inBuence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kiiKl  of  tuune 
used  to  express  the  offices  by  which  it  ia  conferre^i 
may  be  satisfied,  no  donbt,  to  behold  those  brands 
€s  of  power  thai  were  taken  from  a  kiQg  diatribo- 
ted  to  several  bodies,  and  shared  by  the  represeii* 
tatives  of  the  people  ;  bat  those  who  think  that 
power,  when  parcelled  and  diffused,   is  never  so 
•well  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keej^s  the  natioa 
united  and  awake^^those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  tbe  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso  facto  y  its  masters-^those  persons,   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  tlie  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
U'itb  a  share  in  the  exercise  of  tbo  public  pover 
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tbose  very  men  whose  <»>n8titQtioiMl  office  should 
bftve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England^  a  community  of  interest  takes 
filace  among  all  orders  of  men  ;  and  hence  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
alt  ranks  of  subjects*  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government^  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Snck  regnlatioDs  as  maj  easontially  affect,  thioii^  their  eon* 
aeqoenees,  the  equipoise  oi  a  govemmenty  maj  be  bnni|^t  aboui^ 
even  though  the  promoten  themaeives  of  those  regolatioDs  are  aoi 
aware  of  their  tendenej.  When  the  bill  passed  m  the  seventeenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  19 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  gener 
lality  of  pec^le  had  no  thoi^ht  of  the  calamitous  oonsequences  thai 
vreie  to  follow  :  vciy  far  £rom  it.  The  king  himself  certainly  ftlt 
no  very  great  apprehension  on  tljat  account ;  else  he  wonU  net 
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Hiay,  by  the  acquisition  of  foreign  doimaions,  ao 
quire  a  fatal  independency  on  tbe  people  :  and  i( 
without  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  ihe  prin- 
cipal events  which  would>  if  they  were. ever  to  hap* 
pen,  prove  immediately  the  ruin  of  the  English  go- 
vernment,  1  would  say^ — The  English  govemmeat 
will  be  no  more,  either  when  the  crown  shall  becooie 
independent  on  the  nation  foritssupplies^  or  when 
t-he  representatives  of  the  people  ahall  begin  ta 
ahare  in  the  executive  authority.^ 

oontlnaed  instaj^ces  of  such  defective  arguments  and  oonsidonliOfii 
occur  in  the  works  of  M,  de  Montesquieu,  though  a  man  of  so 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
Tertheless  to  be  derived.  Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficulties  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, even  the  ablest,  labour  uuder,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  thw 
observation,  and  proves  that  the  true  first  principles  of  this  science, 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  ia 
the  English  constitution,  the  pernicious  tendency  of  which  tha 
people  were  not  able  at  lirst  to  discover,  restrictions  on  the  liberfy 
of  ihe  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTBMPTS  THAI*  AT  PARTI« 

4 

CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  TH« 
CROWN,  AND  SOME  OF  THE  DANGERS  BY^HICH  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


X  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter  ^  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital .  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan- 
ces. Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority* Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.    So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  the  con- 
stitution of  Hie  English  government,    that,  bariog 
been  persuaded  by  the  party  who  wished  sacoesi   l 
to  the  billj  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  upon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  ofiinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in   their 
house,  it  would  meet  with  his  assent.  Consideriog 
the  prodigious  importance^ "of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  bis  authority, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  from  its  former  seat  to  another,  and  having 
intrusted  it  to  new  bands,  which  wfU  be  still  more 
likely  to  abase  it  than  those  in  which  it  was  for-** 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
vernment,  at  the  same  time  that  it  is  a  limited  one, 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go* 
vernment  of  Sweden  as  it  stood  before  the  last  re-P 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridge 
3  o 
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ed.    But  what  was  wantiBg  t<K  the  power  of  the  t 
king^  the  senate  enjoyed  r  il  had  the  noniiDationof 
three  persons  for  etrerjr  vacant  office»  out  of  wbon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard^ to 
pardoning  offenders  ;  but  the  senate  likewise  poi- 
sessed  what  was  wanting  to  that  brancb  of  bis  pi^ 
rogative,  and  it  appointed  two  persons,  witboot 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign affiEtirs,  war,  peace,  treaties; — in 
aH  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleet,  &c«  Hm 
king  of  Sweden  had  no  suchextensive  powers  ;  bat 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  tbe 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beings  accounted 
two.*' 

*  The  Swedish  senate  was  fully  composed  of  sixteen  membeis. 
In  regard  to  alTairs  of  snaaller  moment  thej  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit^  the  presence 
of  seven  members  was*  required  for  the  effectua!  tmnaaetiiig  of  bu- 
siness :  in  offaiis  of  importance,  the  assembly  was  fi>]iiied  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  te 
give  force  to  the  resolutions.    Wlien  the  king  could*not  or  would 
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>  Ifwe  pursue  farther  oar  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could, not 
raise  whom  ^e  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  ad-vantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  F4ngland  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij^ office ;  but 
.the  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  scnotc  proceeded  nevcrCheless,  and  tlie  majo; 
Xitf  continued  to  be  equally  decisive.' 

As  tke  royal  seal  was  necessary  ior  putting  in  execution  the  re- 
goIntioDS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
^uffirage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  tliat  pretension  arose,  and  continued  for  a  while; 
'but  at  lost,  in  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king* 9 
seal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
re|a«ed  \s>  lend  his  own. 
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The  king  <^  England  has  the  power  of  ditsclf- 
ing,  or  keeping  assembled,  bit  parljalnent«  Ik 
king  of  Sweden  had  not  that  power ;  but  tbe  stalo 
might  of  themselves  prolong  tbeirdormtion  •slbey 
thought  proper^ 

Those  who  think  that  tbe  prerogative  of  a  kkig  i 
cannot  be  too  much  abridged,  and  that  power losei  \ 
all  its  inBuence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kirtd  of  oaaia 
used  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  brands 
€s  of  power  thai  were  taken  from  a  king*  dislribo- 
ted  to  several  bodies,  and  shared  by  the  represeo- 
tatives  of  the  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,  is  nefer  so 
•well  repressed  and  regulated  as  when  it  is  coofined 
to  a  sole  indivisible  seat,  which  keeps  the  natioa 
united  and  awake^^those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  tbe  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso/aciOy  its  masters-^those  persons^  I  say,  wiU 
not  think  it  a  very  happy  regulation  in  tlie  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
U'itb  A  share  in  the  exercise  of  the  public  power 
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tbose  very  meo  whose  <»>n8titQtioiMl  office  sliovld 
bftve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
city  in  England,  a  community  of  interest  takes 
filace  among  all  orders  of  men  ;  and  henee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
alt  ranks  of  subjects*  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truths 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  belie ve^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

*  Suck  regulatioDS  as  maj  easontially  affect,  thioii^  their  con* 
aeqoenees,  the  equipoise  oi  a  gorefDmenty  maj  be  biou|^  aboui^ 
even  though  the  piomoten  themaelTes  of  those  regnlatioiiB  are  aoi 
aware  of  their  tendency.  When  the  bill  passed  in  the  leveQteenth 
centuiy,  by  which  it  was  enacted  that  the  crown  should  give  uf 
its  prerogative  of  dissolving  the  parliament  then  sttting,  the  gensp 
lality  of  pec^le  had  no  thought  of  the  calamitous  consequences  thai 
ivere  to  follow  :  veiy  far  itom  it.  The  king  himself  certainly  ftlt 
ao  very  great  apprehension  on  tliat  account ;  else  ke  would  ast 
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But  ezperieace  does  oot  by  any  means  allow  ii 
to  entertain  so  pteasing  an  opioioo.     The  pemail 

liave  given  his  assent;  and  the  commons  themadv^s,  fi  appeii% 
had  very  £unt  notions  of  the  capital  changes  which  the  bill  wouU 
speedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripfsl 
of  all  the  difTeront  prerogatives  we  have'  mentioned,  it  does  not  ap 
pear  that  those  measwrcs  ^ere  efibcted  hy  sudden  open  pnmsMmi 
for  that  pnipose :  it  is  vezy  probable  that  the  way  had  been  paml 
for  them  by  indirect  regulations  formeriy  made,  the  whole  ie&dea- 
ay  of  which  scarcely  any  one  peihaps  could  foresee  at  the  tiias 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequenees  weis 
scarcely  attended  to  by  any  body.      The  king  hinaself  certainly 
saw  no  harm  in  it>  since  he  sent  an  open  message  to  piomole  the 
passing  of  it ;  a  measure  which  was  net,  perhaps,  strictly  regular* 
The  bill  was,  it  appears,  generally  approved  out  of  doois.    Its  &to 
was  for  a  long  time  doubtful  in  the  house  of  commons  ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries, 
does  not  seem  to  have  thought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  ojien  as  possible."     Yet,    no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
nnoe  the  consequences  of  its  l)eing  passed  would  have  been  the 
fireeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  cither  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  mefnben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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ef  the  history  of  this  country  will  show  ns,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
Blways  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy' 
temper  of  the  reigning  prince,  or  other  cireumstaii* 
ces,  the  dread  of  a  superior  power  began  to  he 
OTerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  thei 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  3  but  if  any  partial 

lermediate  •vents  the  measure  might  have  been  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  firamers  of  the  bill,  does  not  appear ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough.  If  the  bill  in  question  had  been  enacted  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  e^[uaUy  im* 
portant  changes  in  the  substance,  and  perhaps  the  outward  foRii» 
Qi  the  government  wovjd  have  followed. 
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that  time  with  his  own  interest,  and  with  the  coo- 
stitution  of  tne  English  goverament,    tbat^  bariii^ 
been  persuaded  by  the  party  who  wished  sacoesi 
to  the  biil^  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
he  was  prevailed  opon  to  send  a  message  to  them, 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded,  and  that,  should  the  bill  pass  in   their 
house,  it  would  meet  with  his  assent.  Consideriog 
the  prodigious  importance *of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  bis  authority, 
other  causes  of  difficulty  may  concur, — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,   at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  effected,   will  be  manifested  from  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  frofir  its  former  seat  to  another,  and  having 
intrasted  it  to  new  hands,  which  wfli  be  still  more 
likely  to  abose  it  than  those  in  which  it  was  for-^ 
merly  lodged. 

In  g;eneral  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
d^oies  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go^ 
Ternroent,  at  the  same  time  that  it  is  a  limited  one^ 
bears  a  monarchical  form,  tiiose  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
rery  applicable  to  the  government  of  this  country^ 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
Tolution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridge 
3  o 
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ed.  But  what  was  waotiog  t<K  the  power  of  tlie 
king,  the  senate  enjoyed  r  it  had  the  nomination  of 
three  persons  for  e? ery  vacant  office^  out  of  wboB 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  In  reganlto 
pardonitig  offenders  ;  but  the  senate  likewise  pot- 
sessed  what  was  wanting  to  that  branch  of  his  pee- 
rogative,  and  it  appointed  two  persons^  witboos 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  oflence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign^ af&irs,  war,  peace^  treaties; — io 
aH  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleets  &c.  The 
king  of  Sweden  had  no  suchextensive  powers ;  bot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transacted  in  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beings  acconnted 
two-* 

*  The  Swedish  senate  was  iully  composed  of  sixteen  memBeis. 
In  regard  to  afl^rs  of  smaller  moment  they  formed  themselves  into 
two  divisions  ;  in  either  of  these,  when  they  did  sit,  the  piesenoe 
of  seven  members  was-' required  for  the  effectual  tmnsacting  of  ba- 
siness  :  in  affaiis  of  importance,  the  assembly  was  fonoed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  !• 
give  force  to  the  resolutions.    When  the  king  could^not  or  would 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  ^e  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  tiie  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hij. office;  but 
Xhe  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  bis  seat,  Uie  senate  proceeded  neverCheless,  and  tlie  majo; 
t'ltf  continued  to  be  equally  decisive^ 

As  the  royal  seal  was  necessaiy  for  putting  in  execution  tbe  re- 
eolntioDS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  ]K>wer  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
but  at  last,  ib  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*s 
^tal,  which  they  affixed  to  their  official  resolutions,  when  the  king 
refosed  \s>  lend  his  own. 
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The  king  <^  finglaod  has  the  power  of  dmolr- 
ing,  or  keeping  assembled,  bia  parliaki»eot«  The 
king  of  Sweden  had  not  that  power;  but  Ihe  stata 
might  of  themselves  prolong  their  darmtion  aslhey 
thought  proper^ 

Those  who  think  that  the  prerogative  of  a  kia| 
cannot  be  too  much  abridged,  and  that  power kMi 
ail  its  inBnence  on  Ihe  dispositions  apd  viears  of 
those  who  possess  it,  according  to  the  kind  of  naaie 
tised  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  brancb* 
es  of  power  thai  were  taken  from  a  king^  diatribu* 
ted  to  several  bodies,  and  shared  by  the  represea- 
tatives  of  ihe  people  ;  bat  those  who  think  that 
power,  when  parcelled  and  diffused,  is  never  so 
•well  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake — those  who  know,  Ibat^  naofies 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso/acto,  its  masters-<-those  persons^  I  say,  wiU 
not  think  it  b  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office^  in 
order  to  vest  the  same  either  in  a  senate^  or  in  the 
cleputies  of  the  people,  and  thus  to  have  intrusted 
a*ith  a  share  in  the  exercise  of  tho  public  poirer 
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tbose  very  men  whose  <»>n8titQtiooal  office  should 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
rity  in  England,  a  community  of  interest  takes 
place  among  all  orders  of  men  ;  and  henee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
all  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
worJc.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truth, 
and  at  the  same  time  manifests  the  danger  that 
v^ould  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries. 4& 

*  Such  regalatioDs  as  may  essentially  affect,  throng  ihieit  eon» 
aecpMiiees,  the  equipoise  of  a  govemmeDty  may  be  brought  abom^ 
eveo  though  the  promoteis  themselves  of  those  regolatioitt  are  not 
aware  of  their  tendency.  When  the  bill  passed  in  the  aeventeenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  op 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  gener 
lality  of  pec^le  had  no  thought  of  the  calamitous  consequences  that 
'Were  to  follow  :  vciy  £Eir  from  it.  The  king  himself  certainly  ftit 
no  very  great  apprehension  on  tljat  account ;  else  he  would  ast 
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But  experience  does  oot  by  any  means  allow  m  ' 
to  entertain  so  pleasing  an  opinioo.     The  pemal 

liave  given  his  assent ;  and  the  commons  themsefarasy  jt  ^PP^UV 
had  very  fjoiint  notions  of  the  capital  changes  which  the  bill  wouU 
speedily  effect  in  Uieir  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stiipfei 
of  all  the  different  prerogatives  we  have*  mentioned,  it  does  not  a^ 
pear  that  those  measures  ^ere  effected  hj  sudden  open  pnmsioiis 
for  that  purpose :  it  is  very  probable  that  the  way  had  been  pavel 
for  them  by  indirect  regulations  fonnerly  made,  the  whole  tenden- 
cy of  which  scarcely  any  one  peihaps  could  foresee  at  the  tiiat 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  pees 
to  a  certain  number,  its  great  constitutional  consequences  wen 
scarcely  attended  to  by  any  body.  The  idng  himself  certamly 
law  no  harm  in  it>  since  he  sent  an  open  message  to  piomole  the 
passing  of  it ;  a  measure  which  was  not,  perhaps,  stnctly  regular* 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  &f 
was  for  a  long  time  doubtful  in  the  house  of  commons  ;  nor  did 
ihey  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  hb  Commentaries 
does  not  seem  to  have  Uiought  much  of  tlie  hill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet,  no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliajnent) 
since  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  ^vouid 
have  acquired,  in  time,  the  right  of  electing  their  own  me^ben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in* 
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ef  the  history  of  this  country  will  show  us,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  circumstan- 
ces, the  dread  of  a  superior  power  began  to  he 
oterlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism*  When,  in  the  reign  of  Charles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitis 
tion  of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  5  but  if  any  partial 

iermediate  eirents  the  measure  might  have  been  brooght  abont 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough,  if  the  bill  in  question  had  been  enacted  into  a  law ; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fonn, 
i)f  the  government  woiild  have  followed. 
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nay*  by  ^be  acquisition  of  foreign  doimaions,  ac* 
quire  a  fatal  independency  on  tbe  people  :  and  14 
v^ithout  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  4be  prio* 
cipal  events  which  would,  if  tbey  were  ever  to  bap- 
pen,  prove  immediately  the  ruin  of  the  English  go- 
vernment, 1  would  say,— Tbe  English  govemfneot 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssupplies^  or  wbea 
the  representatives  of  the  people  shall  begin  to 
share  in  the  executive  authority.^ 

oontinued  instaoces  of  such  defective  aiguments  and  oonsidentioiit 
occur  iu  the  works  of  M,  de  Montesquieu,  though  a  man  of  so 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
Tertheless  to  be  derived.  Nor  is  it  only  the  obscurity  of  tbe  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficullics  lie  in  the  way  of  the  investigation  of 
political  truths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, cvon  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon  abstract  questions  in  politics,  also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science, 
whatever  they  are,  lie  deep  botli  in  the  human  feelings  and  under- 
standing. 

^  And  if  at  any  time  dangerous  changes  were  to  take  place  la 
the  English  constitution,  the  pernicious  tendency  of  which  tha 
people  were  not  able  at  first  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in- 
formation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGOTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 

« 

CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  TH* 
CROWN,  AND  SOME  OP  THE  DANGERS  BY^VHICfi  SUCH  ATTEMPTS 
MAT  BE  ATTENDED. 


X  HE  power  of  the  crown  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of,  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital  branch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan- 
ces. Advantage  may,  in  the  first  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority. Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  interest,  and  with  tbe  coo- 
stitutjon  offne  English  governoieat,   that,  harii^ 
been  persuaded  by  the  party  who  wished  sacoes 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  him, 
be  was  prevailed  upon  to  send  a  message  to  them,    1 
to  let  them  know  that  such  an  opinion  was  ill- 
grounded,  and  that,  should  the  bill  pass   in   their 
house,  it  would  meet  with  his  assent.  Considering 
the  prodigious  importanco'-of  the  consequences  of 
such  a  bill,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  authority, 
other  causes  of  difficulty  may  concur, — such  as  po* 
pular  discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  influence  or  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  tbe  prero- 
gative which  gave  rise  to  them  taken  fram  the 
crown  :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,   will  be  manifested  firom  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware, that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  from  its  former  seat  to  aooiher,  and  having 
intrusted  it  to  new  hands,  which  wfli  be  still  more 
likely  to  abose  it  than  those  in  which  it  was  for-*' 
merly  lodged. 

In  g;eneral  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  go^ 
Ternroent,  at  the  same  time  that  it  is  a  limited  one^ 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind. 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
rery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  (  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re^ 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  bad  been  also  very  much  abridg* 
3  o 


o 


466  TH&  COHSTITUnOlf 

ed.  But  what  was  waotiog  uy  the  power  of  tlie  ; 
king,  the  senate  enjoyed  r  it  had  the  nomination  of  I 
three  persons  for  e? ery  vacant  office^  out  of  whon  ^ 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard^to 
pardonitig  offenders  ;  but  the  senate  likewise  pot-  \ 
sessed  what  was  wanting  to  that  branch  of  his  p» 
rogative,  and  it  appointed  two  persons^  wiUxM 
the  consent  of  whom  the  king  could  not  remit  the 
punishment  of  any  oflence. 

The  king  of  England  has  an  exclusive  power  is 
regard  to  foreign^  af&irs,  war,  peace,  treaties  ;- 
aH  that  relates  to  military  affairs,   he   has  the 
posal  of  the  existing  army,  of  the  fleet,  &c«     The 
king  of  Sweden  had  no  suchextensive  powers  ;  bat 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transa:eted  in  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consisted  in  his  vote  beings  acconnted 
two-* 

*  The  Swedish  senate  was  iully  composed  of  sixteen  tneniBeis. 
In  regard  to  afl^rs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presence 
of  seven  members  was-' required  for  the  effectual  transacting  of  Im- 
siness  :  in  affaiis  of  importance,  the  assembly  was  f^joned  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  is 
give  force  to  the  resolutions.     When  the  king  could*iiot  or  wouM 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could, not 
raise  whom  ^e  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  advantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  miuisters  of  their  employments.  The  king  of 
Sweden  could  remove  no  roan  from  hi$^ office;  but 
.the  states  enjoyed  the  power  that  had  been  denied 
to.theking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  Uie  senate  proceeded  neverChelesSy  and  tlie  majo; 
t'ltf  continued  to  be  equally  decisive! 

As  tke  royal  seal  was  necessaiy  for  putting  in  execution  tiie  re- 
eolntioDS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  power  which  he  had  not  by  his 
^ufirage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
in  consequence  of  Uiat  pretension  arose,  and  continued  for  a  while; 
'but  at  last,  ia  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king*^ 
^ealt  which  they  affixed  to  their  official  resolutions,  when  the  king 
rejEosed  \s>  lend  his  own. 
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Other  iDCODvenience.  Let  us  effect  openly  what 
wouldy  otherwise,  take  place  in  secret.  L^et  us  ia** 
trust  our  power,  before  it  be  taken  froai  us  by  ad- 
dress. Thos^whom  we  shall  have  expressly  made 
the  depositaries  of  it,  being  freed  from  any  anxious- 
care  about  supporting  themselves,  will  have  no 
object  but  to  render  it  useful.  They  will  stand  in- 
awe  of  us  the  more,  because  they  well  know  that 
they  have  not  imposed  upon  us  ;  and  instead  of  a> 
small  number  of  leaders,  who  would  imagine  they 
derive  their  whole  importance  from  their  own  dex- 
terity, we  shall  have  express  and  acknowledged  re- 
presentatives, who  will  be  accountable  to  us  for 
the  evils  of  the  state. 

*^  But,  above  all,  by  forming  our  government 
with  a  small  number  of  persons^  we  shall  prevent 
any  disorder  that  may  take  place  in  it  from  evep 
becoming  dangerously  extensive.  Nay  more»  we 
shall  render  it  capable  of  such  inestimable  combi- 
nations and  resources,  as  would  be  utterly  impos- 
sible in  the  government  of  all,  which  never  can  be 
any  thing  but  uproar  and  confusion. 

'*  In  short,  by  expressly  divesting  ourselves  of  a 
power,  of  winch  we  should,  at  best,  have  only  an 
apparent  enjoyment,  we  shall  be  entitled  to  make 
conditions  for  ourselves :  we  wiH  insist  that  our 
liberty  be  augmented  ;  we  will,  above  all,  reserve 
to  ourselves  the  right  of  watching  and  censuring 


tbose  very  men  whose  <»>n8titQttooal  office  riioald 
have  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  goveroiog  autho* 

rity  in  England,  a  community  of  interest  taket 

place  among  all  orders  of  men  ;  and  henee  arises^ 

as  a  necessary  coosequeoce,  the  liberty  enjoyed  by 

all  ranks  of  subjects.     This  observation  has  been 

insisted  upon  at  length  in  the  course  of  the  present 

work.    The  shortest  reflection  on  the  frame  of  the 

human  heart  suffices  to  convince  us  of  its  trath, 

and  at  the  same  time  manifests  the  danger  that 

would  result  from  making  any  changes  in  the  form 

of  the  existing  government,  by  which  this  general 

community  of  interest  might  be  lessened — unlesa 

f  we  are  at  the  same  time  also  determined  to  believe^ 

I  that  partial  nature  forms  men  in  this  island  wkh 

I  sentiments  very  different  from  the  selfish  and  am* 

I  bitious  dispositions  which  have  ever  been  found  in 

i  other  countries.^ 

i 


*  Such  regalatioDs  as  may  essentially  affect,  throng  their^ 
aeqnenees,  the  equipoise  of  a  govenimenty  may  be  brought  aboii^ 
even  though  the  piomoiefs  themselves  of  those  regolatioDB  an  not 
aware  of  their  tendency.  When  the  bill  passed  m  the  aevaQteenth 
century,  by  which  it  was  enacted  that  the  crown  should  g^  up 
its  ]>rerogative  of  dissolving  the  parliament  then  sitting,  the  fsnip 
lality  of  pec^le  had  no  thought  of  the  calamitous  conieqaenees  that 
were  to  follow  :  vciy  far  from  it.  The  king  himself  oectanly  fisit 
no  very  great  apprehension  on  tljat  account ;  else  he  woaU  aft 
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But  experieace  does  oot  by  any  means  allow  m   ; 
to  entertaia  so  pteasing  an  opinion.     The  pemsal    , 

luiva  given  his  assent;  and  the  commons  themselvMy  ft  appom,  I 
had  very  faint  notions  of  the  capital  changes  which  the  bill  wodi  ^ 
speedily  effect  in  their  political  situation.  ) 

When  the  crown  of  Sweden  was,  in  the  first  instance,  strippei 
of  all  the  different  prerogatives  we  have'  mentioned,  it  does  not  i^ 
feax  that  those  measures  were  effected  hy  sudden  open  pioTiaoni 
for  that  purpose :  it  is  very  prol>able  that  the  way  had  been  pavd 
for  them  by  indirect  regulations  formerly  made,  the  whole  tendeii- 
oy  of  which  scarcely  any  one  perhaps  could  foresee  at  the  timt 
they  were  framed. 

When  the  hill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  consUtutional  consequences  wem 
scarcely  attended  to  by  any  body.  The  icing  himself  certainly 
saw  no  harm  in  it,  since  he  sent  an  open  message  to  promote  tht 
passing  of  it ;  a  measure  which  was  not,  perhaps,  strictly  regular* 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  foto 
was  for  a  long  time  doubtful  in  the  house  of  commons  ;  nor  did 
ihey  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries, 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet»  no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
nnce  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
eapacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  mefnben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 


OF   BKGLANBb  471 

ef  the  history  of  this  country  will  show  us,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstari* 
ces,  the  dread  of  a  superior  power  began  to  be 
orerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  inr 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  3  but  if  any  partial 

termediate  •vents  the  measure  might  have  been  brought  about* 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough.  If  the  bill  in  question  had  been  enaciei  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im« 
portant  changes  in  the  substance,  and  perhaps  the  outward  totsn, 
9{  the  government  woidd  have  followed. 
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ed.  But  what  was  wanting  ta  the  power  of  the 
king,  the  senate  enjoyed  r  it  had  the  nomination  of 
three  persons  for  every  vacant  office,  out  of  wbon 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  reganlto 
pardoning  offenders  ;  but  the  senate  likewise  pos- 
sessed what  was  wanting  to  that  branch  of  bis  ft^ 
rogative,  and  it  appointed  two  persons,  witbom 
the  eonsent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusiire  power  is 
regard  to  foreign  affairs,  war,  peace,  treaties; — io 
aH  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleet,  &c.  The 
king  of  Sweden  had  no  such^ztensive  powers ;  hot 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaeSed  ia  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consbted  in  his  vote  beings  accoanted 
two.=5fe 


*  The  Swedish  senate  was  fully  composed  of  sixteen 
Id  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presence 
of  seven  memher&wa»' required  for  the  effectua!  tnuisactiiig  of  bu- 
siness :  in  affaiis  of  importance,  the  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  le^aired  te 
give  force  to  the  resolutions.    When  the  king  cottld*aot  or  would 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  lie  pleased  to  the  office  of  seoator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  ad-vantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hi^^ office;  but 
.the  states  enjoyed  the  power  that  had  been  denied 
to.theking;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  tlie  majo; 
tity  continued  to  be  equally  decisive. 

As  the  royal  seal  was  necessary  for  putting  in  execution  liie  re- 
eolntioQS  of  the  senate,  king  Adolphus  Frederic  tried,  by  refusing 
to  lend  the  same,  to  procure  that  |K)wer  which  he  had  not  by  his 
suffrage,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
In  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
Ibut  at  last,  ia  the  year  1756,  the  king  was  over-niled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  king's 
seal,  which  they  affixed  to  their  oilicial  resolutions,  when  tlie  king 

Ik 

jre^ued  \s>  lend  his  own. 
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The  king  of  England  iias  the  power  of  dmdf. 
ing,  or  keeping  assembled,  btn  parliatar»ent«  Tkt 
king  of  Sweden  had  not  thai  power ;  but  tbe  stalo 
might  of  themselves  prolong  their  duration  usihef 
thought  proper* 

Those  who  think  that  tbe  prerogative  of  a  kiag 
cannot  be  too  mnch  abridged,  and  that  power tosei 
all  its  influence  on  the  dispositions  apd  vievs  of 
those  who  possess  it,  according  to  the  kind  of  tiane 
tised  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  tKose  brandi- 
es  of  power  thai  were  taken  from  a  king^  diatribo- 
ted  to  several  bodies^  and  shared  by  the  represen* 
tativea  of  the  people  ;  bat  those  who  think  thai 
power,  when  parcelled  and  diffused,   is  neter  so 
-well  repressed  and  regulated  as  when  it  is  cooBned 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake — those  who  know,  that,  oamet 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  tbe  people^  as  soon  as  they 
are  invested  wkh  independent  authority,  become 
ipso/acio,  its  masters-^those  persons^   I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  oflice,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
U'ith  a  share  in  the  exercise  of  tbo  public  power 


those  very  men  whose  <»>n8titQtiooal  office  shoald 
hftve  been  to  watch  and  restrain  it. 

From  the  indivisibility  of  the  governing  autho* 
tity  in  England,  a  commiinity  of  interest  taket 
place  among  all  orders  of  men  ;  and  bcnee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
M  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  truths 
Mid  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 

^  SacH  legnlatioss  as  may  easontially  affect,  throii^  their  €on» 
aeqnences,  the  equipoise  of  a  government,  may  be  brou^  abou^ 
even  though  the  promoteiB  themselveg  of  those  regnlatiQDB  are  not 
awaic  of  their  tendency.  When  the  bill  passed  in  the  aeventoenth 
century,  by  which  it  was  enacted  that  the  crown  should  give  up 
its  prerogative  of  dissolving  the  parliament  then  sitting,  the  geoep 
lality  of  people  had  no  thought  of  the  calamitous  consequences  that 
i9i^re  to  follow  :  veiy  £ar  finom  it.  The  king  himself  certainly  ftlt 
iio  very  great  apprcheosioa  on  t^&t  account ;  else  he  would  ast 
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But  experience  does  oot  by  any  means  allow  m 
to  entertain  so  pkasing  an  opioioo.     The  pemai 

luiva  given  his  assent ;  and  the  commons  theoisdhrMy  |t  flfipen^ 
had  very  Saint  notions  of  the  capital  changes  which  the  bill  wouU 
speedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripped 
of  all  the  different  prerogatives  we  have  mentioned,  it  does  not  i^ 
pear  that  those  measures  were  effected  hy  sudden  open  proviaoai 
for  that  purpose :  it  is  very  probable  that  the  way  had  been  paired 
for  them  by  indirect  regulations  foimeily  made,  the  whole  toideii- 
ey  of  which  scarcely  any  one  peihaps  could  foresee  at  the  timt 
they  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequences  wem 
scarcely  attended  to  by  any  body.  The  idng  himself  certainly 
saw  no  harm  in  it,  since  he  sent  an  open  message  to  pfomote  the 
passing  of  it ;  a  measure  which  was  not,  perhaps,  sthctly  regular* 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  &ts 
was  for  a  long  time  doubtful  in  the  house  of  commons ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries^ 
does  not  seem  to  have  thought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  ke^  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet,  no  bill  ol 
greater  constitutional  importance  was  ever  agitated  in  parliamoiit} 
nnoe  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  right  of  electing  their  own  mei!nben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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ef  the  history  of  this  country  will  show  us,  that  the 
care  of  its  legislators  for  the  welfare  of  the  subject 
always  kept  pace  with  the  exigencies  of  their  own 
situation^  When,  through  the  minority,  or  easy 
temper  of  the  reigning  prince,  or  other  cireumstad* 
ces,  the  dread  of  a  superior  power  began  to  be 
oTerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  after 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk- 
ed of  nothing  but  Magna  Charta  and  liberty,  inr 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  3  but  if  any  partial 

• 

termediate  •vents  the  measure  might  have  been  brought  about. 
Whether  there  existed  any  actual  project  of  this  kind  among  the 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough.  If  the  bill  in  question  had  been  enacted  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  equally  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fonn, 
i>f  the  govenunent  woidd  have  followed. 
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AAy>  l>y  the  acquisition  of  foreign  don^taions,  ac- 
quire a  fatal  indepeodency  on  tbe  people  :  and  i^ 
without  entering  into  any  farther  particulars  oa 
this  subject,  I  were  required  to  point  out  4he  prin-  \ 
cipal  events  which  would,  if  they  were  ever  to  bap- 
pen,  prove  immediately  the  ruiu  of  the  English  go- 
vernment, 1  would  say^— -The  English  govemmeot 
will  be  no  more,  either  when  the  crown  shall  become 
independent  on  the  nation  foritssuppliea^  or  when 
t-he  representatives  of  the  people  shall  begin  to 
share  in  the  executive  authority.^ 

oontlnued  instai^ces  of  such  defecUve  arguments  and  coDsidentioiii 
occur  in  the  works  of  M.  de  Montesquieu,  tliough  a  man  of  w 
much  genius,  and  from  whose  writings  so  much  information  is  ne- 
Tertheless  to  be  derived.     Nor  is  it  only  the  obscurity  of  the  wri- 
tings of  politicians,  and  the  impossibility  of  applying  their  specu- 
lative  doctrines  to  practical  uses,  which  prove  that  some  peculiar 
and  uncommon  difficulties  lie  in  the  way  of  the  investigation  of 
political  tniths ;  but  the  remarkable  perplexity  which  men  in  ge- 
neral, evtM)  the  ablest,  labour  under,  when  they  attempt  to  descant 
and  argue  upon   abstract  questions  in  politics,    also  justifies  this 
observation,  and  proves  that  the  true  first  principles  of  this  science^ 
whatever  they  are,  lie  deep  both  in  the  human  feelings  and  under- 
rtinding. 

^  And  if  at  any  time  dangerous  changes  were  to  tak«  place  in 
the  English  constitution,  tiie  pernicious  tendency  of  which  tha 
people  were  not  able  at  first  to  discover,  restrictions  on  the  liberty 
of  the  press,  and  on  the  power  of  juries,  will  give  them  the  first  in* 
formation 
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CHAP.  XIX. 

A  FEW  ADDITIONAL  THOUGHTS  ON  THE  ATTEMPTS  THAI*  AT  PARTI« 

« 

CULAR  TIMES  MAY  BE  MADE  TO  ABRIDGE  THE  POWER  OP  THB 
CROWN,  AND  SOME  OFTBE  DANGERS  BT^HICH  SUCH  ATTBMP169 
MAT  BE  ATTENDED. 


X  HE  power  of  the  CFOsira  is  supported  by  deeper 
and  more  numerous  roots  than  the  generality  of 
people  are  aware  of^  as  has  been  observed  in  a 
former  chapter ;  and  there  is  no  cause  to  fear  that 
the  wresting  any  capital  f  l^ranch  of  its  prerogative 
may  be  effected,  in  common  peaceable  times,  by 
the  mere  theoretical  speculations  of  politicians. 
However,  it  is  not  equally  impracticable  that  some 
event  of  the  kind  we  mention  may  be  brought 
about  through  a  conjunction  of  several  circumstan^ 
ces.  Advantage  may,  in  the  6rst  place,  be  taken 
of  the  minority,  and  even  of  the  inexperience  of  the 
errors  of  the  person  invested  with  the  kingly  au- 
thority. Of  this  a  remarkable  instance  happened 
in  the  reign  of  George  the  First,  while  that  bill,  by 
which  the  order  of  peers  was  in  future  to  be  limit- 
ed to  a  certain  number,  was  under  consideration  in 
the  house  of  commons,  to  whom  it  had  been  sent 
by  the  lords.     So  unacquainted  was  the  king  at 
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that  time  with  his  own  iDterest,  and  with  the  con- 
stitution of  me  English  goverament,   that,  having 
been  persuaded  by  the  party  who  wished  aaocest 
to  the  bill,  that  the  commons  only  objected  to  it 
from  an  opinion  of  its  being  disagreeable  to  bim, 
be  was  prevailed  upon  to  send  a  naessage  to  them, 
to  let  them  know  that  such  an  opinion  'was  ill- 
grounded,  and  that,  should  the  bill  pass  in   their 
house,  it  would  meet  with  bis  assent.  Consideriiig 
the  prodigious  iroportancek>f  the  consequences  of 
sncb  a  hiW,  the  fact  is  certainly  very  remarkable. 
With  those  personal  disadvantages  under  which 
the  sovereign  may  lie  for  defending  his  anthority, 
other  causes  of  difficultyway  concur^ — such  as  po- 
pular discontents  of  long  continuance  in  regard  to 
certain  particular  abuses  of  ioOuenceor  authority. 
The  generality  of  the  public,  bent,  at  that  time, 
both  upon  remedying  the  abuses  complained  of, 
and  preventing  the  like  from  taking  place  in  future, 
will  perhaps  wish  to  see  that  branch  of  the  prero- 
gative which  gave  rise  to  them  taken  from  the 
crown :  a  general  disposition  to  applaud  such  a 
measure,  if  eflfected,   will  be  manifested  firom  all 
quarters  ;  and  at  the  same  time  men  may  not  be 
aware,  that  the  only  material  consequence  that  may 
arise  from  depriving  the  crown  of  that  branch  of 
power  which  has  caused  the  public  complaints,  will 
perhaps  be  the  having  transferred  that  branch  of 


power  firom  its  former  seat  to  aootfaer,  and  having 
intrusted  it  to  new  hands,  which  wrli  be  still  more 
likely  to  abose  it  than  those  in  which  it  was  for-«' 
merly  lodged. 

In  general  it  may  be  laid  down  as  a  maxim,  that 
power  under  any  form  of  government  must  exists 
and  be  intrusted  somewhere.  If  the  constitution 
does  not  admit  of  a  king,  the  governing  authority 
is  lodged  in  the  hands  of  magistrates.  If  the  gof 
vernroent,  at  the  same  time  that  it  is  a  limited  one^ 
bears  a  monarchical  form,  those  portions  of  power 
that  are  retrenched  from  the  king's  prerogative 
will  most  probably  continue  to  subsist,  and  be 
vested  in  a  senate  or  assembly  of  great  men,  under 
some  other  name  of  the  like  kind* 

Thus,  in  the  kingdom  of  Sweden,  which,  having 
been  a  limited  monarchy,  may  supply  examples 
Tery  applicable  to  the  government  of  this  country, 
we  find  that  the  power  of  convoking  the  general 
states  {  or  parliament )  of  that  kingdom  had  been 
taken  from  the  crown  ;  but  at  the  same  time  we 
also  find  that  the  Swedish  senators  had  invested 
themselves  with  that  essential  branch  of  power 
which  the  crown  had  lost :  I  mean  here  the  go- 
vernment of  Sweden  as  it  stood  before  the  last  re<f 
volution. 

The  power  of  the  Swedish  king  to  confer  offices 

and  employments  had  been  also  very  much  abridge 
3  o 
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ed.    But  what  was  wantiag  ta  the  power  of  the 
king,  the  senate  enjoyed  r  it  had  the  nomination  (rf 
three  persons  for  every  vacant  office^  out  of  whom  I 
the  king  was  to  choose  one. 

The  king  had  but  a  limited  power  in  regard  to 
pardoning  offenders  ;  but  the  senate  likewise  pes-  i 
sessed  what  was  wanting  to  that  branch  of  bis  pre* 
rogative,  and  it  appointed  two  persons,  witboat 
the  eonsent  of  whom  the  king  could  not  remit  the 
punishment  of  any  offence. 

The  king  of  England  has  an  exclusiire  power  ia 
regard  to  foreign^ af&irs,  war,  peace,  treaties; — io 
aH  that  relates  to  military  affairs,  he  has  the  dis- 
posal of  the  existing  army,  of  the  fleets  &c.  The 
king  of  Sweden  had  no  such^ztensive  powers  ;  but 
they  nevertheless  existed  :  every  thing  relating  to 
the  above-mentioned-objects  was  transaieted  i»  the 
assembly  of  the  senate ;  the  majority  decided  ;  the 
king  was  obliged  to  submit  to  it ;  and  his  only 
privilege  consbted  in  his  vote  being  accoanted 
two.=^ 

*  The  Swedish  senate  was  fully  composed  of  sixteen  memBeis. 
In  regard  to  affairs  of  smaller  moment  they  formed  themselves  into 
two  divisions ;  in  either  of  these,  when  they  did  sit,  the  presence 
of  seven  members  wa»' required  for  the  effectual  tmnsactiiig  of  Km- 
siness  :  in  affaiis  of  importance,  the  assembly  was  formed  of  the 
whole  senate ;  and  the  presence  of  ten  members  was  required  t» 
give  force  to  tiie  resolutions.     When  the  king  could^oot  or  woaU 
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.  If  we  pursue  farther  our  inquiry  on  the  subject, 
we  shall  find  that  the  king  of  Sweden  could. not 
raise  whom  lie  pleased  to  the  office  of  senator,  as 
the  king  of  England  can  in  regard  to  the  office  of 
member  of  the  privy  council  ;  but  the  Swedish 
states,  in  the  assembly  of  whom  the  nobility  enjoy- 
ed most  capital  ad-vantages,  possessed  a  share  of 
the  power  we  mention,  in  conjunction  with  the 
king ;  and  in  cases  of  vacancies  in  the  senate,  they 
elected  three  persons,  out  of  whom  the  king  was 
to  return  one. 

The  king  of  England  may,  at  all  times,  deprive 
the  ministers  of  their  employments.  The  king  of 
Sweden  could  remove  no  man  from  hij^ office;  but 
Ihe  states  enjoyed  the  power  that  had  been  denied 
to  the  king;  and  they  might  deprive  of  their  places 
both  the  senators  and  those  persons  in  general  who 
had  a  share  in  the  administration. 

not  take  his  seat,  the  senate  proceeded  nevertheless,  and  tlie  majo; 
tity  continued  to  be  equally  decisivei 

As  the  royal  seal  was  necessary  for  putting  in  execution  the  re- 
eolntions  of  the  senate,  king  Adolphus  Frederic  tned,  by  refusing 
to  lend  the  same,  to  procure  that  |K)wer  vvhioh  he  had  not  by  his 
^ufi&age,  and  to  stop  the  proceedings  of  the  senate.  Great  debates 
In  consequence  of  that  pretension  arose,  and  continued  for  a  while; 
hut  at  lost,  la  the  year  1756,  the  king  was  over-ruled  by  the  se- 
nate, who  ordered  a  seal  to  be  made,  that  was  named  the  ktng*s 
seal,  which  they  affixed  to  their  oilicial  resolutions,  when  the  king 
relosed  \s>  lend  his  own. 
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The  king  of  England  iias  the  power  of  dftsolr- 
ing,  or  keeping  assembled,  bis  parli»ineDt«  The 
king  of  Sweden  had  not  thai  power;  but  the  stalo 
might  of  themselves  prolong  their  duration  msihej 
thought  proper^ 

Those  who  think  that  the  prerogative  of  a  kiaf 
cannot  be  too  mnch  abridged,  and  that  power kises 
all  its  influence  on  the  dispositions  apd  views  of 
those  who  posscfss  it,  according  to  the  kiml  of  name 
tised  to  eicpress  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  tkose  branck^ 
es  of  power  thai  were  taken  from  a  king  distribo- 
ted  to  several  bodies,  and  shared  by  the  represeo* 
tatives  of  ^e  people  ;  bat  those  who  think  that 
power,  when  parcelled  and  diffused,  19  nei^er  so 
-well  repressed  and  regulated  as  when  il  is  conBned 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipso/acio,  its  masters-^those  persons^  I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  ibrmerly  attached  to  his  office,  in 
order  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
with  A  share  in  the  exercise  of  the  public  power 


tbo96  very  men  whose  <»>n8titQti<MMl  office  slioald 
have  been  to  watch  and  restrain  it 

From  the  indivisibility  of  the  governing  autho* 
tity  in  England,  a  community  of  interest  taket 
place  among  all  orders  of  men  ;  and  benee  arises^ 
as  a  necessary  consequence,  the  liberty  enjoyed  by 
alt  ranks  of  subjects.  This  observation  has  been 
insisted  upon  at  length  in  the  course  of  the  present 
work.  The  shortest  reflection  on  the  frame  of  the 
human  heart  suffices  to  convince  us  of  its  tratfa^ 
and  at  the  same  time  manifests  the  danger  that 
would  result  from  making  any  changes  in  the  form 
of  the  existing  government,  by  which  this  general 
community  of  interest  might  be  lessened — unless 
we  are  at  the  same  time  also  determined  to  believe^ 
that  partial  nature  forms  men  in  this  island  with 
sentiments  very  different  from  the  selfish  and  am* 
bitious  dispositions  which  have  ever  been  found  in 
other  countries.^ 


*  Such  regnlAtions  as  may  easontially  affect,  throng  their  ^ 
•eqnences,  the  equipoise  of  a  govemmeDt,  may  be  brou^  abom^ 
evea  though  the  promoten  themseWes  of  those  regnlatioiiB  are  Boi 
aware  of  their  tendency.  When  the  bill  passed  in  the  sevanteeodl 
century,  by  which  it  was  enacted  that  the  crown  should  give  JXf 
its  prerogative  of  dissolving  the  pariiament  then  sittings  the  genar 
lality  of  pec^le  had  no  thought  of  the  calamitous  oonaequencet  that 
were  to  follow  :  very  bit  from  it.  The  king  himself  certainly  fidt 
no  very  great  apprehension  on  tl^at  account ;  dsa  he  wonhl  ast 
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But  experience  does  not  by  any  means  allow  m 
to  entertain  so  pteaslng  an  opinion.     The  perusal 

liave  given  his  assent ;  and  the  commons  themsolvos,  it  a^ppean, 
had  very  fstint  notions  of  the  capital  changes  which  the  bill  would 
speedily  effect  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripped 
efall  the  different  prerogatives  we  have  mentioned,  it  does  not  api- 
pear  that  those  measures  were  effected  hy  sudden  open  piovisiont 
ior  that  purpose :  it  is  veiy  probable  that  the  way  had  been  paved 
lor  them  by  indirect  regulations  formerly  made,  the  whole  tendea- 
ay  of  which  scarcely  any  one  perhaps  could  foresee  at  the  time 
tiiiey  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequences  wers 
scarcely  attended  to  by  any  body.  The  king  himself  certainly 
taw  no  harm  in  it>  since  he  sent  an  open  message  to  piomote  tht 
passing  of  it ;  a  measure  which  was  not,  perhaps,  sUictiy  regular* 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  ht/9 
was  for  a  long  time  doubtful  in  the  house  of  commons  ;   nor  did 

* 

they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  CoramentarieSp 
does  not  seem  to  have  tliought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet,  no  bill  of 
greater  constitutional  importance  was  ever  agitated  in  parliament) 
since  the  consequences  of  its  being  passed  w^ould  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
eapacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  would 
have  acquired,  in  time,  the  light  of  electing  their  own  mejfnben : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  ia« 
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ef  the  history  of  this  country  will  show  as>  that  the 
care  of  its  legislators  for  the  welfare  of  the  subjiect 
always  kept  pace  with  the  exigencies  of  their  OMm 
situatioOi  Wben^  through  the  minority,  or  easy' 
temper  of  the  reigning  prince,  or  other  cireumstail- 
ces,  the  dread  of  a  superior  power  began  to  he 
arerlooked,  the  public  cause  was  immediately  de- 
serted in  a  greater  or  less  degree,  and  pursuit  afiter 
private  influence  and  lucrative  offices  took  the 
place  of  patriotism.  When,  in  the  reign  of  Cbarles 
the  First,  the  authority  of  the  crown  was  for  a  while 
annihilated,  those  very  men  who  till  then  had  talk* 
ed  of  nothing  but  Magna  Charta  and  liberty,  iur 
stantly  endeavoured  openly  to  trample  both  under 
foot. 

Since  the  time  we  mention,  the  former  constitu- 
tion of  the  government  having  been  restored,  the 
great  outlines  of  public  liberty  have  indeed  been 
warmly  and  seriously  defended  ^  but  if  any  partial 

lermediate  events  the  measure  might  have  been  bronght  abont. 
Whether  there  existed  any  actual  project  of  this  kind  among  tho 
first  framers  of  the  bill,  does  not  appear  ;  but  a  certain  number 
of  the  members  of  the  house  we  mention  would  have  thought  of  it 
soon  enough,  If  the  bill  in  question  had  been  enactei  into  a  law; 
and  they  would  certainly  have  met  with  success,  had  they  been 
contented  to  wait,  and  had  they  taken  time.  Other  e^[ually  im- 
portant changes  in  the  substance,  and  perhaps  the  outward  fonn, 
of  the  government  woiMd  have  followed. 


unjust  laws  or  regulations  have  been  made^  e$pe^ 
cialy  since  the  revolntion  of  the  year  1689  *— «f  any 
abnses  injurious  to  patticular  classes  of  iodirfdoali 
hare  bean  suffered  to  cootinue,  it  will  certeioiy  be 
Ibund,  opofi-  inquiry,  that  those  laws  and  those 
aA>uses  were  of  such  a  eomplexiony  that  from  them^ 
the  members  of  the  legislature  well  knew>  neither 
ibey  nor  tbeir  firiends  would  e?er  be  likely  to 
suffer. 

If,  through  the  unforeseen  operations  of  some 
ne^ivr  regulation  made  to  restrain  the  royal  prero* 
gative,  or  through  some  sudden  public  revolution^ 
any  particular  bodies  or  classes  6(  indiTiduals  were 
ever  to  acquire  a  personal  independent  share  in 
the  exercise  of  the  governing  authority^  we  should 
behold  the  public  virtue  and  patriotism  of  the  le- 
gislators and  great  men  immediately  cease  with  its 
cause,  and  aristocracy,  as  it  were,  watchful  of  the. 
opportunity,  burst  out  at  once^  and  spread  itadf 
over  the  kingdom. 

The  men  who  are  now  the  ministers^  bofc  then 
the  partners  of  the  crown,  would  instantly  set  them* 
selves  above  the  reach  of  the  law^  and  soon  after 
insure  the  same  privilege  to  their  several  support- 
ers or  dependents.   . 

Personal  and  independent  power  becoming  the 
only  kind  of  security  of  which  men  would  now 
show  themselves  ambiiiousj  the  Habeas  Corpus  acC» 
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and  in  general  all  those  laws  which  subjects  of 
every  rank  regard  with  veneration,  and  to  which 
they  look  up  for  protection  and  safety,    would  be^ 
spoken  of  with  contempt,  and  mentioned  as  reme- 
dies fit  only  for  peasants  and  cits  ; — it  even  would' 
not  be  long  before  they  would  be  set  aside,  as 
obstructing  the  wise  and  salutary  steps  of  the- 
senate. 

The  pretensions  of  an  equality  of  right  in  all 
subjects  of  whatever  rank  and  order,  to  their  pro- 
perty and  to  personal  safety,  would  soon  be  look- 
ed upon  as  an  old-fashioned  doctrine,  which  the 
judge  himself  would  ridicule  from  the  bench  :  and 
the  liberty  of  the  press,  now  so  universally  and 
warmly  vindicated,  would,  without  loss  of  time,  be? 
cried  down  and  suppressed,  as  only  serving  to 
keep  up  the  insolence  and  pride  of  a  refractory 
people. 

And  let  us  not  believe,  that  the  mistaken  peo- 
ple, whose  representatives  we  now  behold  making 
such  a  firm  stand  against  the  indivisible  power 
of  the  crown,  would  amidst  the  general  devasta- 
tion of  every  thing  they  bold  dear,  easily  find 
men  equally  disposed  to  repress  the  encroaching, 
while  attainable,  power  of  a  senate  and  body  of 
nobles. 

The  time  would  be  no  more  when  the  people^ 

upon  whatever  men  ih&y.  should  fix  their  choice, 
3p 
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would  be  sure  to  find  them  ready  siacerely  to  joui 
in  the  support  of  evjery  important  branch  of  public 
liberty* 

Present  or  expected  personal  power ,.  and  inde* 
pendenee  on  the  laws»  being  now  the  consequeoce 
of  the  trust  of  the  people — wherever  they  sbouid 
afiply  (or  servants^,  tbey  would  only  meet  with  be* 
trayers.  Corrupting,  as  it  were,  every  thing  tbej 
should  touchy  they  should  confer  no  favour  upoo 
ao  individual  but  to  destroy  his  public  virtue;  and 
(to  repeat  the  words  used  in  a  former  chapter) 
^*  their  raising  a  man  would  only  be  immediately 
inspiring  him  with  views  directfy  opposite  to  their 
own,  and  sen<ling  him  to  increase  the  nuaiber  of 
their  enemies." 

All  these  considerations  strongly  point  out  the 
^^^y  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  o» 
the  governing  autboFity.  Let,  therefore,  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  tip  by  visible  ol>jects,  look  (if  they  olioose) 
npon  the  crown  as  the  only  seat  of  the  evils  they 
lire  exposed  to  ^  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference;  and  they 
iM*e  more  easily  directed  than  roused  ; — but^  at  the 
same  time,  let  the  more  enlightened  part  of  the 
nation  constantly  rennember,  that  the  constitution 
only  subsists  by  virtue  &f  a  proper  equUibrium» — 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try aflbrds,  let  the  people,  in  the  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  difTirse 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  Tost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  now  forms  os  may  prove  destructive  of  the  real  sub- 
stance of  a  government  may  be  unwarily  adapted,   in  the  ^asw 


I 
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CHAP.  XX. 


APEW  ADDITIONAL  OB.<iERVATIO\S  ON  THE  RIGIIT  OF  TAXATION, 
•  -WHICH  IS  LODGED  IN  THR  HAND.S  OP  THE  REPRESEN'TATIVBS  Of 
.THE  PEOPLE.  WHAT  KIND  OF  DANGER  TU  IS  BrGHT  MAT  Iff 
.•    EXPOSED  TO. 


X  HE  generality  of  men,  or  at  least  of  politicians, 
seem  to  consider  the  riglit  of  taxing  themselves, 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown ;  while  they  overlook 
the  nobler  and  more  extensive  efficiency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed by  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil ;  it  is 
a  regular  mean  conferred  on  them  by  the  constitu- 
tion, of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  short,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign,    who 

manner  as  the  superstitions  notions  and  practices  described  in  raj 
work,  entitled  Memorials  of  Human  Supersiition,  may  be  intro- 
duced into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
to  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  from  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi- 
lated. They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  w*hich,  either  by  their 
immediate  operation,  or  by  the  precedents  ihej 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  first  opportunity,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu« 
ture.  But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup* 
posed,  he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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The  king  of  England  has  the  power  of  dits<i?- 
ing,  or  keeping  assembled,  bis  parliaineoU  The 
king  of  Sweden  had  not  that  power ;  but  the  states 
might  of  themselves  prolong  their  duration  as  they 
thought  proper. 

Those  who  think  that  the  prerogative  of  a  kiag 
cannot  be  too  mnch  abridged,  and  that  power  loses 
all  its  influence  on  the  dispositions  and  views  of 
those  who  possess  it,  according  to  the  kind  of  tiame 
tised  to  express  the  offices  by  which  it  is  conferred, 
may  be  satisfied,  no  doubt,  to  behold  those  branch* 
€s  of  power  that  were  taken  from  a  kin^  distribu*- 
ted  to  several  bodies,  and  shared  by  the  represent 
tatives  of  Jthe  people  ;  but  those  who  think  that 
power,  when  parcelled  and  diffused,  is  never  so 
^ell  repressed  and  regulated  as  when  it  is  confined 
to  a  sole  indivisible  seat,  which  keeps  the  nation 
united  and  awake — those  who  know,  that,  names 
by  no  means  altering  the  intrinsic  nature  of  things, 
the  representatives  of  the  people,  as  soon  as  they 
are  invested  with  independent  authority,  become 
ipsofactOj  its  masters-^tliose  persons,  I  say,  wiU 
not  think  it  a  very  happy  regulation  in  the  former 
constitution  of  Sweden  to  have  deprived  the  king 
of  prerogatives  formerly  attached  to  his  office,  in 
crder  to  vest  the  same  either  in  a  senate,  or  in  the 
deputies  of  the  people,  and  thus  to  have  intrusted 
M'itb  a  share  in  the  exercise  of  tho  public  power 


their  dismission  ;  and  the  king  would  make  haste, 
by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons,  and 
to  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther ;  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  to 
govern  without  the  assistance  of  the  representa* 
tives  of  the  people,  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which,  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  at- 
tempted  to  do  when  he  found  his  parliaments  re- 
fractory, and  the  kings  of  France  really  have  done, 
with  respect  to  the  general  estates  of  theirJ^iug- 
dom. 

Indeed,  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  in  himself 
all  the  executive  and  active  powers  of  the  state, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
be  has  power  sufDcieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  taxa- 
tion, which,  in  England,  is  possessed  by  the  peo« 
pie;  and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  his  measures  ^  while  the  latter,  how  exten- 
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But  experience  does  not  by  any  means  allow  m 
to  entertain  so  pteasing  an  opinion.     The  perusal 

liave  given  his  assent ;  and  the  commons  themsehrasy  it  appear^ 
had  very  faint  noticms  of  the  capital  changes  which  the  bill  would 
speedily  efTcct  in  their  political  situation. 

When  the  crown  of  Sweden  was,  in  the  first  instance,  stripped 
ef  all  the  different  prerogatives  we  have'  mentioned,  it  does  not  ap-> 
pear  that  those  measiues  ^rere  efiected  hy  sndden  open  provisioni 
ior  that  purpose :  it  is  very  probable  that  the  way  had  been  paved 
for  them  by  indirect  regulations  formerly  made,  the  whole  tende&« 
ay  of  which  scarcely  any  one  perhaps  could  foresee  at  the  time 
tiiiey  were  framed. 

When  the  bill  was  in  agitation,  for  limiting  the  house  of  peen 
to  a  certain  number,  its  great  constitutional  consequences  were 
scarcely  attended  to  by  any  body.  The  king  iiimself  certainly 
law  no  harm  in  it>  since  he  sent  an  open  message  to  promote  thi 
passmg  of  it ;  a  measure  which  was  not,  perhaps,  strictly  regular. 
The  bill  was,  it  appears,  generally  approved  out  of  doors.  Its  fat« 
was  for  a  long  time  doubtful  in  the  house  of  commons  ;  nor  did 
they  acquire  any  favour  with  the  bulk  of  the  people  by  finally  re- 
jecting it :  and  judge  Blackstone,  as  I  find  in  his  Commentaries, 
does  not  seem  to  have  thought  much  of  the  bill,  and  its  being  re- 
jected, as  he  only  observes  that  the  commons  "  wished  to  keep  the 
door  of  the  house  of  lords  as  open  as  possible."  Yet,  no  bill  oi 
greater  constitutional  importance  was  ever  agitated  in  parliament; 
since  the  consequences  of  its  being  passed  would  have  been  the 
freeing  the  house  of  lords,  both  in  their  judicial  and  legislative 
capacities,  from  all  constitutional  check  whatever,  either  from  the 
crown  or  the  nation.  Nay,  it  is  not  to  be  doubted,  that  they  ^ould 
have  acquired,  in  time,  the  right  of  electing  their  own  mejilnbeis : 
though  it  would  be  useless  to  point  out  here  by  what  series  of  in- 
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France  isr  not  independent  of  his  people  for  his  ne« 
cessary  supplies,  any  otherwise  than  by  drawing 
thd  same  from  several  different  assemblies  of  their 
representatives  :  the  latter  ha?e  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng« 
lish  call' the  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces* 
call  theirs  dons  gratuiis,  or  free  gifts. 

M^hat  is  it,  therefore,  that  constitutes  the  differ- 
ence between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus  seem 
outwardly  to  be  the  same  ?  The  difference  lies  in 
this  ;  that  there  has  never  been  in  England  more 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a  state,, 
not  of  a  seeming,  but  of  9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-- 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  times,  have  sunk,  they  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  find  the  despotism  of  the 
crown  to  have  been  carried  to  an  astonishing 
height:  it  was  even  enacted  that  the  proclama-* 
ttons  of  the  king  should  have  the  force  of  law  :  a 
thing  which,  even  in  France,  never  was  so  express* 
ly  declared  :  yet,»no  sooner  did  the  nation  recover 
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would  be  sure  to  find  them  ready  simqerely  to  jo»  , 
in  the  support  of  every  important  branch  of  public  \ 
liberty* 

Present  Of  expected  personal  power^^and  inde* 
pendenee  on  the  laws»  being  now  the  consequence 
of  the  trust  of  the  people — wherever  they  should 
afiply  for  servants^,  they  would  only  meet  with  be- 
trayers. Corrupting,  as  it  were,  every  thing  tbej 
should  touchy  they  should  confer  no  favour  upoo 
an  individual  but  to  destroy  his  public  virtue;  aivd 
(  to  repeat  the  words  used  in  a  former  chapter  ) 
**  their  raising  a  man  would  only  be  immediately 
inspiring  him  with  views  directfy  opposite  to  their 
own,  and  sen<ling  him  to  increase  the  number  of 
their  enemies." 

All  these  considerations  strongly  point  out  the 
Mery  .great  caution  which  is  necessary  to  be  used 
in  the  difficult  business  of  laying  new  restraints  o» 
the  governing  authoFity.  I^et,  therefore,  the  less 
informed  part  of  the  people,  whose  zeal  requires  to 
be  kept  up  by  visible  ol>jects»  look  (if  they  oboose) 
upon  the  crown  as  the  only  seat  of  the  evils  they 
lire  exposed  to^  mistaken  notions  on  their  part  are 
less  dangerous  than  political  indifference;  and  they 
txe  more  easily  directed  than  roused  ; — but^  at  the 
same  time»  let  the  more  enlightened  part  of  the 
nation  constantly  remember,  that  the  constitution 
only  subsists  by  virtue  of  a  proper  equUil 
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by  a  discriminating  line  being  drawn  between 
power  and  liberty. 

Made  wise  by  the  examples  of  several  other  na- 
tions, by  those  which  the  history  of  this  very  coun- 
try affords,  let  the  people,  in  the  heat  of  their 
struggles  in  the  defence  of  liberty,  always  take 
heed,  only  to  reach,  never  to  overshoot  the  mark 
— only  to  repress,  never  to  transfer  and  difTase 
power. 

Amidst  the  alarms  that  may  at  particular  times 
arise  from  the  really  awful  authority  of  the  crown, 
let  it,  on  one  hand,  be  remembered,  that  even  the 
power  of  the  Tudors  was  opposed  and  subdued-— 
and  on  the  other,  let  it  be  looked  upon  as  a  funda- 
mental maxim,  that,  whenever  the  prospect  of  per- 
sonal power  and  independence  on  the  governing 
authority  shall  offer  to  the  view  of  the  members  of 
the  legislature,  or  in  general  of  those  men  to  whom 
the  people  must  trust,  even  hope  itself  is  destroyed. 
The  Hollander,  in  the  midst  of  a  storm,  though 
trusting  to  the  experienced  strength  of  the  mounds 
that  protect  him,  shudders,  no  doubt,  at  the  sight 
of  the  foaming  element  that  surrounds  him  ;  but 
they  all  gave  themselves  over  for  Tost,  when  they 
thought  the  worm  had  penetrated  into  their  dikes.* 

*  Such  new  forms  os  may  prove  destructive  of  the  real  sub- 
stance of  a  government  may  be  unwarily  adapted,   in  the  ^asw 
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CHAP.  XX. 

APEW  ADDITIONAL  OBSERVATIONS  ON  THE    RIGHT   OF   TAXATION, 
•  -WHICH  IS  LODGED  IN  THR  HANDS  OP  THE  REPRESENTATIVES  Of 
TUB    PEOPLE.      WHAT   KIND  OF  DANGER  THIS    BIGHT   MAY  BK 
..   EXPOSED  TO. 


1  HE  generality  of  men,  or  at  least  of  politiciao^, 
seem  to  consider  the  right  of  taxing  themselvesi 
enjoyed  by  the  English  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown  ;  while  they  overlook 
the  nobler  and  more  extensive  efliciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed b}^  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil  ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu* 
tion,  of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  short,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign,    who 

manner  as  llio  suporstitious  notions  and  practices  described  in  raj 
•work,  entitled  Memorials  of  Human  Superstition,  may  be  intro- 
duced into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
lo  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  ironi  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi* 
lated.  They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  they 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  Orst  opporluniry,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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CHAP.  XX. 

APEW  ADDITIONAL  OBSERVATIONS  ON  THE    RIGHT   OP   TAXATION, 
•    WHICH  IS  LODGED  IN  THB  HANDS  OP  THE  REPRESENTATIVES  OP 
THE    PEOPLE.      WHAT   KIND  OF  DANGER  THIS    RIGHT    MAY  BK 
..   EXPOSED  TO. 


t 


1  HE  generality  of  men,  or  at  least  of  politiciaof, 
seem  to  consider  the  right  of  taxing  theoiselves, 
enjoyed  by  the  Englisli  nation,  as  being  no  more 
than  the  means  of  securing  their  property  against 
the  attempts  of  the  crown  ;  while  they  overlook 
the  nobler  and  more  extensive  efiiciency  of  that 
privilege. 

The  right  to  grant  subsidies  to  the  crown,  pos- 
sessed b}^  the  people  of  England,  is  the  safeguard 
of  all  their  other  liberties,  religious  and  civil  ;  it  is 
a  regular  mean  conferred  on  them  by  the  coustitu* 
tion,  of  influencing  the  motion  of  the  executive 
power  ;  and  it  forms  the  tie  by  which  the  latter  is 
bound  to  them.  In  short,  this  privilege  is  a  sure 
pledge  in   their  hands,  that  their  sovereign,    who 

manner  as  tlic  superstitions  notions  and  practices  described  in  mj 
•work,  entitled  Memorials  of  Human  Superstition,  may  be  intro- 
duced into  a  religion,  so  as  entirely  to   subvert  the  true  spirit  of  it 
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can  dismiss  their  representatives  at  his  pleasure, 
will  never  entertain  thoughts  of  ruling  without  the 
assistance  of  these. 

If,  through  unforeseen  events,  the  crown  could 
attain  to  be  independent  on  the  people  in  regard 
lo  its  supplies,  such  is  the  extent  of  its  prerogative, 
that,  irom  that  moment,  all  the  means  the  people 
possess  to  vindicate  their  liberty  would  be  annihi* 
lated.  They  would  have  no  resource  left — except 
indeed  that  uncertain  and  calamitous  one,  of  an 
appeal  to  the  sword  ;  which  is  no  more,  after  all, 
than  what  the  most  enslaved  nations  enjoy. 

Let  us  suppose,  for  instance,  that  abuses  of 
power  should  be  committed,  which,  either  by  their 
immediate  operation,  or  by  the  precedents  they 
might  establish,  should  undermine  the  liberty  of 
the  subject.  The  people,  it  will  be  said,  would 
then  have  their  remedy  in  the  legislative  power 
possessed  by  their  representatives.  The  latter 
would,  at  the  Orst  opporluniry,  interfere  and  frame 
such  bills  as  would  prevent  the  like  abuses  in  fu- 
ture. But  here  we  must  observe,  that  the  assent 
of  the  sovereign  is  necessary  to  make  those  bills 
become  laws  :  and  if,  as  we  have  just  now  sup- 
posed, he  had  no  need  of  the  support  of  the 
commons,  how  could  they  obtain  his  assent  to 
laws  thus  purposely  framed  to  abridge  hjs  autho- 
rity ? 
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Again>  let  us  suppose  that,  instemd  of  contenting 
itself  with  making  slow  advances  to  despottsoit  the 
executive  power,  or  its  minister,  should  at  once 
openly  invade  the  liberty  of  the  subject.     Obnoz* 
ious  men,  printers  for  instance,  or  political  writers, 
might  be  persecuted  by  military  violence,  or^  to  do 
things  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach   the  persons  concerned  ia 
those  measures.     Though  unable  to  reach  a  king, 
who  personally  can  do  no  zvrong^  they  at  least  would 
attack  those  men  who  were  the  immediate  iostnu 
ments  of  his  tyrannical  proceedings,  and  endea- 
vour, by  bringing  them  to  condign  punishment,  to 
deter  future  judges  or  ministers  from    imitating 
their  conduct.     All  this  I  grant ;  and  I  will  even 
add,  that,  circumstanced  as  the  representatives  of 
the  people  now  are,  and  having  to  do  with  a  sove^ 
reign  who  can  enjoy  no  dignity  without  their  as* 
sistance,  it  is  most  likely  that  their  endeavours  in 
the  pursuit  of  such  laudable  objects  would  prove 
successful.     But  if,  on  the  contrary,   the  king,  as 
we  have  supposed,  stood  in  no  need  of  their  assist* 
ance,   and  moreover  knew  that  he  should  never 
want  it,  it  is  impossible  to  think  that  be  would 
then  suffer  himself  to  remain  a  tame  spectator  of 
their  proceedings.  The  impeachments  thus  brought 
by  them   would  immediately  prove  the  signal  of 
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their  dismissioo  ;  and  the  king  would  make  tiaste, 
by  dissolving  them,  both  to  revenge  what  would 
then  be  called  the  insolence  of  the  commons,  and 
to  secure  his  ministers. 

But  even  those  are  vain  suppositions ;  the  evil 
would  reach  much  farther ;  and  we  may  be  assured 
that  if  ever  the  crown  should  be  in  a  condition  tp 
govern  without  the  assistance  of  the  representa- 
tives of  the  people,  it  would  dismiss  them  for  ever» 
and  thus  rid  itself  of  an  assembly  which,  continu* 
ing  to  be  a  clog  on  its  power,  would  no  longer  be 
of  any  service  to  it.  This  Charles  the  First  at* 
tempted  to  do  when  he  found  his  parliaments  re- 
fractory, and  the  kings  of  France  really  have  clone, 
with  respect  to  the  general  estates  of  theirJ^iug* 
dom. 

Indeed,  if  we  consider  the  extent  of  the  prero- 
gative of  the  king  of  England,  and  especially  the 
circumstance  of  his  completely  uniting  in  himself 
all  the  executive  and  active  powers  of  the  state, 
we  shall  find  that  it  is  no  exaggeration  to  say  that 
be  has  power  sufScieut  to  be  as  arbitrary  as  the 
kings  of  France,  were  it  not  for  the  right  of  taxa- 
tion»  which,  in  England,  is  possessed  by  the  peo« 
ple;  and  the  only  constitutional  difference  between 
the  French  and  English  nations  is,  that  the  former 
can  neither  confer  benefits  on  their  sovereign,  nor 
obstruct  his  measures;  while  the  latter,  how  exten- 
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sive  soever  the  prerogative  of  tbeir  king;  may  be, 
can  deny  the  means  of  exerting  it. 

But  here  a  most  important  observation  is  to  be 
made  ;  and  I  entreat  the  reader's  attention  to  the 
subject*  This  right  of  granting  subsidies  to  tbe 
crown  can  only  be  effectual  when  ir  is  exercised  by 
one  assembly  alone.  When  several  distinct  assem* 
blies  have  it  equally  in  their  power  to  supply  the 
wants  of  the  prince^  the  case  becomes  totally  al- 
tered. The  competition  which  so  easily  takes 
place  between  those  different  bodies^  and  even  the 
bare  consciousness  which  each  entertains  of  its  in- 
ability to  obstruct  the  measures  of  the  sovereign, 
render  it  impossible  for  them  to  make  any  effee- 
tual  constitutional  use  of  their  privilege.  «'  Those 
different  parliaments  or  estates  (to  repeat  the  ob- 
servation introduced  in  the  former  part  of  this 
work)  having  no  means  of  recommending  them- 
selves to  their  sovereign,  but  their  superior  readi- 
ness in  complying  with  his  demands,  vie  with  each 
other  in  granting  what  it  would  not  pnly  be  fruit- 
less but  even  dangerous  to  refuse  ;  and  tbe  king, 
in  the  mean  time,  soon  comes  to  demand,  as  a  tri- 
bute, a  gift  which  he  is  confident  to  obtain.*'  In 
short,  it  may  be  laid  down  as  a  maxim,  that  when 
a  sovereign  is  made  to  depend,  in  regard  to  his 
supplies,  on  more  assemblies  than  one,  he  in  fact 
depends  upon  none.     And  indeed  the  king  of 
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France  iV  not  independent  of  hrs  people  for  his  ne- 
cessary supplies,  any  otherwise  than  by  drawing 
thd  same  from  several  different  assemblies  of  their 
representatives  :  the  latter  have  in  appearance  a 
right  to  refuse  all  his  demands  :  and  us  the  Eng- 
lish calf  the  grants  they  make  to  their  kings,  aids 
or  subsidies,  the  estates  of  the  French  provinces  * 
call  theirs  dons  gratuits^  or  free  gifts. 

What  is  it,  therefore,  that  constitutes  the  differ- 
ence between  the  political  situation  of  the  French 
and  English  nations,  since  their  rights  thus  seem 
outwardly  to  be  the  same  ?  The  difference  lies  in 
this  ;  that  there  has  never  been  in  England  more 
than  one  assembly  that  could  supply  the  wants  of 
the  sovereign.  This  has  always  kept  him  in  a  state,, 
not  of  a  seeming,  but  of  9  real  dependence  on  the 
representatives  of  the  people  for  his  necessary  sup-* 
plies  ;  and  how  low  soever  the  liberty  of  the  sub- 
ject may,  at  particular  times,  have  sunk,  they  have 
always  found  themselves  possessed  of  the  most 
effectual  means  of  restoring  it,  whenever  they 
thought  proper  so  to  do.  Under  Henry  the' 
Eighth,  for  instance,  we  find  the  despotism  of  the 
crown  to  have  been  carried  to  an  astonishing 
height :  it  was  even  enacted  that  the  proclama- 
ttons  of  the  king  should  have  the  force  of  law  :  a 
thing  which,  even  in  France,  never  was  so  express- 

ly  declared  :  yel,.no  sooner  did  the  nation  recover 
3<i 
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from  its  long  state  of  supineness,  than  the 

taot  power  of  the  crown  was^  reduced  within  its  ; 

constitutional  bounds. 

To  no  other  cause  than  the  disadvantage  of  their  I 
situation,  are  we  to  ascribe  the  k>w  conditioo  id 
which  the  deputies  of  the  people  in  the  assembly 
called  the  general  estates  of  France,  were  always 
forced  to  remain. 

Surrounded  as  thej  were  by  the  particular 
estates  of  those  provinces  into  which  the  kingdom 
had  been  formerly  divided,,  they  never  were  able  to 
strpttlate  conditions  with  their  sovereign  ;  and  in- 
stead of  making  their  right  of  grantipg  subsidies 
to  tiie  crown  serve  to  gain  them  in  the  end  a  share 
in  the  legislation,  they  ever  remained  confined  to 
the  unassuming  privilege  of  ^^  humble  supplication 
and  remonstrance."^- 

*  An  idea  of  tlio  uianncr  in  which  the  Bushicss  of  granting  sup* 
piles  to  the  crown  was  conducted  hy  the  states  of  the  pro\'incc  of 
BVctagne  in  the  reign  of  Louis  the  Fourteenth,  may  be  fonned 
irom  several  lively  strokes  to  be  met  with  in  the  Letters  of  Madame 
de  8ovigne,  whose  estate  lay  in  tlmt  province,  and  who  had  oflen 
assisted  at  tlie  liolding  of  those  states.  The  granting  of  supplies 
was  not>  it  sofMiis,  looked  upon,  as  any  serious  kind  of  business. 
The  whole  time  the  states  were  sitting  was  a  continued  scene  of 
festivity  and  entertainments ;  the  canvassing  of  the  demands  of  the 
crown  was  chiefly  carried  on  at  the  table  of  tlie  nobleman  who  had 
been  deputed  from  CQntri  to  hold  the  states ;  and  the  difierent 
points  were  usually  decided  by  a  kind  of  applamation.     In  a  cer- 
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Those  estates^  however,  as  all  the  great  lords  in 
France  were  admitted  into  them,  began  at  length 
to  appear  dangerous^  and  as  the  king  could  in  the 
mean  time  do  without  tdeir  assistance,  they  were 
set  aside.  But  se?eral  of  the  particular  states  of 
the  provinces  are  preserved  to  this  day  :  ^  sQme» 
which  for  temporary  reasons  have  been  abolished, 
have  been  restored  :  nay,  so  manageable  bave  po- 
pular assemblies  been  fouird  by  the  crown,  when 
It  has  to  do  with  many,  that  the  kind  of  goveri\r 

tain  assembly  of  those  states,  the  duke  of  Chaulnes,  -the  lord  de- 
puty, had  a  present  of  fifty  tliousand  crowns  made  to  him,  as  well 
as  a  considerable  one  for  his  duchess,  besides  obtaining  the  demand 
of  the  court :  and  the  lady  W9  quote  hero,  commenting  somewliat 
jocularly  on  these  grants,  says,  Cc  neat  jtas  que  nous  soyons  rich- 
es :  tnais  fious  sommes  honnetes^  nous  avons  du  courage,  ei  entre 
midi  ei  wie  heure  nous  ne  savons  rien  refuser  d  nos  amis,  **  It 
is  not  that  we  arc  rich ;  but  we  are  civil,  we  are  fall  of  courage, 
and  between  twelve  and  one  o'clock  we  arc  unable  to  deny  any 
thing  to  our  fricndi/' 

The  diiTerent  provinces  of  France,  it  may  be  oliserved,  are  lia* 
bio  to  pay  several  taxes  besides  those  imposed  on  them  by  their 
own  states.  Dean  Tucker,  in  one  of  liij\trarts,  in  which  he  has 
thought  proper  io  quote  this'work,  has  added  to  the  above  instance 
of  the  French  provinces  that  of  the  states  of  the  Austrian  N^ether- 
lands,  which  is  veiy  conclusive :  and  examples  to  the  sam^iiq>oso 
might  be  supplied  by  all  those  kingdoins  of  Europe  in  which  pro- 
rincial  statoB  arc  holden. 

*  The  year  1T84. 
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neat  we  iBention  is  that  which  it  has  been  fooai 
most  convenient  to  assigq  to  Corsica  ^  aod  Conici 
hsLS  been  made  un  pays  d*  etats. 

That  the  crown  in  England  should^  on  a  sodden, 
render  itself  independent  on  the  commoas  for  iti 
supplies — That  is^. should  on  a  sudden  siiccessfullj 
^issume  to  itself  a  right  to  lay  taxes  on  the  subject, 
by  its  own  authority — is  not  certainly  an  event 
likely  to  take  place,  nor  indeed  is  it  one  tbat  shooid, 
{yt  the  present  tin^e,  raise  any  kind  of  political  ap- 
prehension. But  it  is  not  equally  impracticable 
Ihat  the  riglit  of  the  representatives  of  the  people 
might  become  invalidated,  by  being  divided  in  the 
manner  that  has  just  been*  described. 

Such  a  division  of  tlie  right  of  the  people  might 
be  effected  in  various  ways.  National  calamities, 
ibr  instance,  unfortunate  foreign  wars  attended 
with  loss  of  public  credit,  might  suggest  oietbods 
for  raising  the  necessary  supplies,  different  from 
those  which  have  hitherto  been  used.  Dividing 
the  kingdom  into  acercain  number  of  parts^  which 
should  severally  vote  subsidies  to  the  crown^  or 
even  distinct  assessments  to  be  made  by  the  diifer- 
ent  counties  into  which  England  is  now  divided, 
mighty  in  the  circumstances  we  suppose,  be  looked 
upon  as  advisable  expedients ;  and  these,  beings 
once  introduced,  might  be  continued. 

Another  division  of  the  right  of  the  people,  inucb 
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more  likely  to  take  place  than  those  just  mentioned^ 
might  .be  raeh  as  might  arise  from  acquisitions  of 
foreign  dominions^  the  inhabitants  of  which  should 
in  time  claim  and  obtain  a  right  to  treat  directly 
)vith  the  crown,  and  grant  supplies  to  it,  without 
4he  iDterference  of  the  British  legislature. 

Should  any  colonies  acquire  the  right  we  men* 
tion — should,  for  instance,  the  American  colonies 
have  acquired,  as  they  claimed  it- — it  is  not  to  be 
doubted  that  the  consequences  which  have  resulted 
from  a  division  like  that  we  mention  in  most  of 
the  kingdoms  of  Europe,  would  also  have  taken 
place  in  the  British  dominions,  and  that  the  spirit 
of  competition,  above  described,  would  in  time 
have  manifested  itself  between  the  different  colo* 
iiies.  This  desire  of  ingratiating  themselves  with 
the  crown,  by  means  of  the  privilege  of  granting 
supplies  to  it,  was  even  openly  confessed  by  an 
agent  of  the  ..American  provinces,  when,  on  his 
being  examined  by  the  house  of  commons  in  the 
year  1766,  he  said,  *<  the  granting  aids  to  the  crown 
is  the  only  means  the  Americans  have  of  recom- 
mending themselves  to  their  sovereign/'  And  the 
events  that  have  of  late  years  taken  place  in  Ame« 
rica,  render  it  evident  that  the  colonies  would  not 
have  scrupled  going  any  lengths  to  obtain  favour* 
able  conditions  at  the  expense  of  Britain  and  the 
British  legislature. 
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That  a  siinilar  spirit  of  competilion  night  be 
raised  in  Irelapd>  is  also  sufficiently  plain  from  cei^ 
tain  late  events.  And  should  the  American  coio* 
nies  liave  obtained  tbeir  demands — and  at  the  same 
time  should  Ireland  and  America  have  increased  ia 
wealth  to  a  certain  degree — the  time  might  iiave 
come  at  which  the  crown  might  have  governed 
England  with  the  supplies  of  Ireland  and  America 
-—Ireland  with  the  supplies  of  England  and  of  the 
American  colonies — and  the  American  colonies 
with  the  money  of  each  other^  and  of  England  and 
Ireland. 

To  this  it  may  be  objected,  that  the  supplies 
granted  by  the  colonies,  even  though  joined  with 
those  of  Ireland,  never  could  have  risen  to  such  a 
height  as  to  have  counterbalanced  the  importance 
of  the  English  commons.  I  answer,  in  the  first 
place,  that  there  wonid  have  been  no  necessity  that 
the  aids  granted  by  Ireland  and  America  should 
have  risen  to  an  equality  with  those  granted  by  the 
British  parliament :  it  would  have  beeu  sufficient 
to  produce  the  effects  we  mention,  that  they  had 
only  borne  a  certain  proportion  to  the  latter,  so 
far  as  to  have  conferred  on  the  crown  a  certain  de- 
gree of  independence,  and  at  the  same  time  have 
raised  in  the  English  commons  a  correspondent 
sense  of  self-difTidence  in  the  exercise  of  their  un- 
doubted privilege  of  granting,  or  rather  refusings 
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subsidies  to  the  crown.  Here  it  must  be  remem- 
bered, that  the  right  of  granting  or  refusing  sup^ 
plies  to  the  crown  is  .the  only  ultimate  forcible 
privilege  possessed  by  the  British  parliament :  by 
the  constitution  it  has  no  other^  as  has  been  ob- 
served in  the  beginning  of  this  chapter.  This 
circumstance  ought  to  be  combined  with  the  ex- 
clusive possession  of  the  executive  powers  lodged 
in  the  crown — with  its  prerogative  of  dissenting 
from  the  bills  framed  by  parliament*,  and  even  of 
dissolving  it. 

I  shall  mention,  in  the  second  place,  a  remark- 
able fact  in  regard  to  this  subject  (which  may  serve 
to  show  that  politicians  are  not  always  consistent*, 
or  even  sagacious  in  their  arguments  )  ;  which  is* 
that  the  same  persons  who  were  the  most  strenu- 
ous advocates  for  granting  to  the  American  colo«#' 
nies  their  demands,  were  likewise  the  most  san- 
guine in  their  predictions  of  the  future  wealth  and 
greatness  of  America ;  and  at  the  same  time  also 
used  to  make  frequent  complaints  of  the  undue 
influence  which  the  crowp  derives  from  the  scanty 
supplies  granted  to  it  by  the  kingdom  of  Ireland.* 
.  Had  the  American  colonies  fully  obtained  their 
demands,  both  the  essence  of  the  present  English 

-  *  For  instance,  the  coxnpiajints  made  in  regard  to  the-  pensioaff 
jon  the  Irbh  cstablisbinent. 
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government,  and  the  condition  of  the  Eogliah  peo- 
ple, would  certainly  have  been  altered  thereby ; 
nor  would  such  a  change  have  been  inconsfderable 
but  in  proportion  as  the  colonies  should  have  ^^ 
mained  in  a  state  of  national  poverty.^ 

*  When  I  observe  that  no  man  who  wished  for  the  preserratioii 
of  the  form  and  spirit  of  the  English  constitution  ought  to  have 
desired  that  the  claim  of  the  American  colonies  might  be  granted 
Id  them,  I  mean  not  to  say  that  the  American  colonics  should 
have  given  up  their  claim.    The  wisdom  of  ministers^  in  Teg/ud\o 
American  affairs,  ought  to  have  been  constantly  employed  in  ma- 
king the  colonies  useful  to  tlib  country,  and  at  the  same  time  in 
hiding  their  subjection  firom  them  (a  caution,  which  is,  after  aU» 
more  or  less  used  in  every  government  upon  earth)  ;  it  ought  to  have 
been  exerted  in  preventing  the  opposite  interests  of  Britain  and  of 
America  firom  being  brought  to  an  issue, — to  any  such  clashing 
dilemma  as  would  render  dLsobedience  on  the  one  band,   and  the 
resort  to  force  on  the  other,  almost  unavoidable.     The  generally 
of  the  ])eopIe  fancy  that  ministers  use  a  great  depth  o£  thought  and 
much  forecast  in  their  operations ;  whereas  the  truth  is,   that  mi- 
nisters, in  all  countries,  never  think  but  of  providing  for  present, 
immediate  contingencies  ;  in  doing  which  they  constantly^  follow 
the  open  track  before  them.     This  method  does  very  well  for  the 
common  course  of  human  affairs,  and  even  is  tlte  safest;  bat,  when- 
ever cases  and  circumstances  of  a  new  and  unknox^ni  nature  occiu; 
sad  blunders  and  uproar  are  the  consequences.     The  celebrated 
count  Oxenstiem,  chancellor  of  Sweden,  one  day,  when  his  son 
was  expressing  to  him  his  diffidence  of  his  own  abilities,  and  the 
dread  with  which  he  thought  of  ever  engaging  in  the  mantigcment 
of  public  affairs,  made  the  following  Latin  ani^er  to  him  :    Nes- 
CIS,  mijiit,  quam  parvd  cum  sapientid,  regitur  muniius, — "Yoi| 
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CHAP.  XXI. 


CONCLUSION. — ^A  PEW  WORDS  ON  THE  NATURE  OP   THE  DIVISIONS 
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I 


SHALL  conclude  this  work  with  a  few  obser- 
vations  on  the  total  freedom  from  violence  with 

do  not  know,  my  sod,  with  what  little  wisdomHhe  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  be  ex- 
pected they  could  be  composed  by  the  palliative  offers  sent  at 
different  times  from  this  country  to  America.  When  the  earl  of 
Carlisle  solicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  purpose  we  mention,  he  did  not  certainly  show  mo- 
desty equal  to  that  of  the  son  of  chancellor  Oxensticm.  It  has 
been  said,  in  that  stage  of  the  contest,  the  Americans  could  not 
tluiik  that  the  proposals  thus  sent  to  them  were  seriously  meant : 
however,  this  cannot  have  been  the  principal  cause  of  tho  miscar* 
nage  of  the  commission.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  their  eyes  on  their  political  situation, 
and  reqdered  sensible  of  the  local  advantages  of  their  country,  it 
became  in  a  manner  impossible  to  strike  with  them  any  bargain 
at  all.  It  would  be  needless  to  say  any  tiling  more  in  this  place 
on  the  subject  of  the  American  contest. 

The  motto  of  one  of  the  English  nobility  should  have  been  thai 
of  ministers,  in  their  regidations  for  rendering  the  colonies  useful 
to  the  mother  coxmtry. — Faire  sans  dire, 

3r 
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Again,  let  us  rappixse  lhaC»  instead  <^cdiiteoting 
itself  with  making  slow  advances  to  despotism*  the 
executive  power,  or  its  minister,  should  al  oooe 
openly  invade  the  liberty  of  the  subject.  Obnox- 
ious men,  printers  for  instance,  or  political  writen, 
might  be  persecuted  by  military  violence,  or,  to  do 
things  with  more  security,  with  the  forms  of  law. 
Then,  it  will  be  said,  the  representatives  of  the 
people  would  impeach  the  persons  concerned  ia 
those  measures.  Though  unable  to  reach  a  king, 
who  personally  can  do  no  wrong,  they  at  least  would 
attack  those  men  who  were  the  immediate  iostm. 
ments  of  his  tyrannical  proceedings,  and  endea- 
vour, by  bringing  them  to  condign  punishment,  fc 
deter  future  judges  or  ministers  from  imitaiinj 
their  conduct.  All  this  I  grant;  and  I  will  evei 
add,  that,  circumstanced  as  the  representatives  o 
the  people  now  are,  and  having  to  do  with  a  sote 
reign  who  can  enjoy  no  dignity  without  their  as 
sistance,  it  is  most  likely  that  their  endeavours  ii 
the  pursuit  of  such  laudable  objects  would  prov< 
successful.  But  if,  on  the  contrary,  the  king,  a 
we  have  supposed,  stood  in  no  need  of  their  assist 
ance,  and  moreover  knew  that  he  should  nevej 
want  it,  it  is  impossible  to  think  that  he  would 
then  suffer  himself  to  remain  a  tame  spectator  o( 
their  proceedings.  The  impeachments  thus  brought 
by   them   would  immediately  prove  the  signal  o{ 
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of  speech^  are,  on  the  other  hand,  careful  that  this 
libierty  shall  never  break  oat  into  anguarded  ex* 
pressioDs  with  regard  to  the  peraoa  of  the  king.  It 
is  even  a  constant  rale. amongst  theoft  never  to 
mention  him  when  they  mean  to  blame  the  adminis- 
tration s  and  those  things  which  they  may  choosy 
to  censure,  even  in  the  speeches  made  by  the  kia|p 
in  person,  and  which  are  apparently  his  own  acta» 
are  never  considered  but  as  the  deeds  of  bis  mi* 
nisters,  or,  in  general,  of  those  who  havo  advised 
him. 

The  two  houses  are  also  equally  attentive  to 
prevent  every  step  that  may  be  inconsistent  with 
that  respect  which  ihey  owe  to  one  another.  The 
examples  of  their  differences  with  each  other  are 
very  rare,  and  have  been,  for  the  most  part,  mere 
misunderstandings.  Nay,  in  order  to  prevent  all 
subject  of  altercation,  the  custom  is,  that,  when 
one  bouse  refuses  to  assent  to  a  bill  presented  by 
the  other,  no  formal  declaration  is  made  of  such. 
refusal ;  and  that  house  whose  bill  is  rejected  learns 
its  fate  only  from  hearing  no  more  of  it,  or  by 
what  the  members  may  be  told  as  private  persons. 

In  each  house,  the  members  take  care,  even  in 
the  heat  of  debate,  never  to  go  beyond  certaia 
bounds  in  the  manner  of  speakiug  of  each  other  : 
if  they  were  to  offend  in  that  respect,  they  would 
gertainly  incur  the  censure  of  the  house.    And  as 
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.  reasooiias  taught  maDkind  to  refrafn*  in  their  mm 
from  all  injuries  to  each  other  that  have  no  te 
dency  to  promote  the  main  object  c^  their  contc 
tions,  so  a  kind  of  law  of  nations  (  if  i  may  «o  c 

f  ,  press  my^felf }  has  been  introduced  among  the  p^ 

sons  who  form  the  parliament  and  take  a  part 
the  debates  :  they  have  discovered  that  they  m 
very  well  be  of  opposite  parties,  and  yet  not  hi 
and  persecute  one  another.  Coming  fresh  frc 
debates  carried  on  even  with  considerable  warmi 
they  meet  without  reluctance  in  the  ordinary  i 
tercourse  of  life;  and,  suspending  all  hostiliti 
they  hold  everyplace  out  of  parliaiaent  to  be  ac 
tral  ground. 

In  regard  to  the  generality  of  the    people, 
tliey  never  are  called  upon  to  come  to  a  final  d 

j!  .  eision  with  respect  to  any  public  measures,  or  e 

pressly  to  concur  in  supporting  them,  they  presei 
themselves  still  more  free  from  party  spirit  th 
tiieir  representatives  themselves  sometimes  a 
Considering,  as  we  have  observed,  the  affairs 
government  as  only  matter  of  speculation,  they  t 
ver  have  occasion  to  engage  in  any  vehement  cc 
tests  among  tliemselves  on  that  account :  mu 
less  do  they  think  pf  taking  an  active  and  viole 
part  in  the  differences  of  particular  factions  or  t 
quarrels  of  private  individuals  :  and  those  fami 
ieuds,  those  party  animosities,  those  victories,  a 
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consequent  outrages  of  factions  alternately  success* 
ful ;  in  short,  all  those  inconveniences  which  in  so 
many  other  states  have  constantly  been  the  atten* 
dants  of  liberty,  and  which  authors  tell  us  we  must 
submit  to,  as  the  price  of  it,  are  things  in  very  great 
measure  unknown  in  England. 

But  are  not  the  English  perpetually  making 
complaints  against  the  administration  i  and  do 
they  not  speak  and  write  as  if  they  were  conti- 
nually exposed  to  grievances  of  every  kind  i 

Undoubtedly,  1  shall  answer,  in  a  society  of  be* 
Higs  subject  to  error,  dissatisfactions  will  necessa- 
rily arise  from  some  quarter  or  other  ;  and,  in  a' 
free  society,  ihey  will  be  openly  manifested  by 
complaints.  Besides,  as  every  man  in*  England  is 
permitted  to  give  his  opinion  upon  all  subjects, 
and  as,  to  watch  over  the  administration,  andcom« 
plain  of  grievances,  is  the  proper  duty  of  the  re- 
presentatives of  the  people,  complaints  must  ne- 
cessarily be  heard  in  such  a  government,  and  even 
more  frequently,  and  upon  more  subjects,  than  in 
any  other. 

But  those  complaints,  it  should  be  remembered, 
are  not,  in  England,  the  cries  of  oppression  forced 
at  last  to  break  its  silence.  They  do  not  suppose 
hearts  deeply  wounded.  Nay,  I  will  go  farther,-— 
they  do  not  even  suppose,  very  determinate  senti* 
ments  ;  and  they  are  often  nothing  more  than  the 
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That  a  similar  spirit  of  competition  night  be 
raised  in  Ireland>  is  also  sufficiently  plain  from  cer<^ 
tain  late  events.  And  should  the  American  colo- 
nies liave  obtained  their  demands — and  at  the  saine 
time  should  Ireland  and  America  have  increased  in 
wealth  to  a  certain  degree — the  time  might  iiave 
come  at  which  the  crown  might  have  governed 
England  with  the  supplies  of  Ireland  and  America 
—Ireland  with  the  supplies  of  England  and  of  the 
American  colonies — and  the  American  colonies 
with  the  money  of  each  other,  and  of  England  and 
Ireland. 

To  this  it  may  be  objected,  that  the  supplies 
granted  by  the  colonies,  even  though  joined  with 
those  of  Ireland,  never  could  have  risen  to  such  a 
height  as  to  have  counterbalanced  the  importance 
of  the  English  commons.  I  answer,  in  the  first 
place,  that  there  would  have  been  no  necessity  that 
the  aids  granted  by  Ireland  and  America  should 
have  risen  to  an  equality  with  those  granted  by  the 
British  parliament :  it  would  have  been  sufficient 
to  produce  the  effects  we  mention,  that  they  bad 
only  borne  a  certain  proportion  to  the  latter,  so 
far  as  to  have  conferred  on  the  crown  a  certain  de* 
gree  of  independence,  and  at  the  same  time  have 
raised  in  the  English  commons  a  correspondent 
sense  of  self-diffidence  in  the  exercise  of  their  un- 
doubted privilege  of  granting,  or  rather  refusings 


subsidies  to  the  crowD.  Here  it  must  be  remem- 
bered, that  the  right  of  grantiog  or  refusing  sup^ 
plies  to  the  crown  is  .the  only  ultimate  forcible 
privilege  possessed  by  the  British  parliament  r  bjr 
the  constitution  it  has  no  other^  as  has  been  ob- 
served in  the  beginning  of  this  chapter.  This 
circumstance  ought  to  be  combined  with  the  ex- 
clusive possession  of  the  executive  powers  lodged 
in  the  crown — with  its  prerogative  of  dissenting 
from  the  bills  framed  by  parliament^,  and  even  of 
dissolving  it. 

I  shall  mention,  in  the  second  place,  a  remark- 
able fact  in  regard  to  this  subject  (which  may  serve 
to  show  that  politicians  are  not  always  consistent^ 
or  even  sagacious  in  their  arguments  )  ;  which  is, 
that  the  same  persons  who  were  the  most  strenu- 
ous advocates  for  granting  to  the  American  colo-^' 
nies  their  demands,  w*ere  likewise  the  most  san- 
guine in  their  predictions  of  the  future  wealth  and 
greatness  of  America ;  and  at  the  same  time  also 
used  to  make  frequent  complaints  of  the  undue 
influence  which  the  crowji  derives  from  the  scanty 
supplies  granted  to  it  by  the  kingdom  of  Ireland.* 
.  Had  the  American  colonies  fully  obtained  their 
demands,  both  the  essence  of  the  present  English 

-  *  For  instance,  the  compliunts  made  in  regard  to  the-  pengionv 
jon  the  Irish  establishment. 
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government,  and  the  condition  of  the  Eogfiab  peo- 
pte»  would  certainly  have  been  altered  thereby; 
nor  would  such  a  change  have  been  inconsriderable 
but  in  proportion  as  the  colonies  should  have  re- 
mained in  a  state  of  national  poverty.^ 

*  When  I  observe  that  no  man  who  wished  for  the  preserratioa 
of  the  form  and  spirit  of  the  English  constitution  ought  to  hate 
desired  that  the  claim  of  th^  American  colonies  might  be  granted 
Id  them,  I  mean  not  to  say  that  the  American  colonies  should 
have  given  up  their  claim.  The  wisdom  of  ministers^  in  regard  to 
American  affairs,  ought  to  have  been  constantly  employed  in  ma- 
king the  colonies  useful  to  this  countiy,  and  at  the  same  time  in 
hiding  their  subjection  from  them  (a  caution,  which  is,  after  all^ 
more  or  less  used  in  eveiy  government  upon  earth)  ;  it  ought  to  have 
been  exerted  in  preventing  the  opposite  interests  of  Britain  and  of 
America  from  being  brought  to  an  issue, — to  any  such  clashing 
dilemma  as  would  render  disobedience  on  the  one  band,  and  the 
resort  to  force  on  the  other^  almost  unavoidable.  The  genenliijr 
of  the  people  fancy  that  ministers  use  a  great  depth  of  thought  and 
much  forecast  in  their  operations ;  whereas  the  truth  is,  that  mi- 
nisters, in  all  countries,  never  think  but  of  providing  for  present, 
immediate  contingencies  ;  in  doing  which  they  constantly^  follow 
the  open  track  before  them.  This  method  does  veiy  -well  for  the 
common  course  of  human  affairs,  and  even  is  the  safest;  but,  when- 
ever cases  and  circumstances  of  a  new  and  unknown  nature  occiir» 
sad  blunders  and  uproar  arc  the  consequences.  The  celebrated 
count  Oxcnstiem,  chancellor  of  Sweden,  one  day,  when  his  son 
was  expressing  to  him  his  difHdence  of  his  own  abilities,  and  the 
dread  with  which  he  thought  of  ever  engaging  in  the  management 
of  public  affairs,  made  the  following  Latin  answer  to  him  :  iV^^- 
CIS,  mi  Jilt,  quam  parvd  am  sapieniid,  regitur  munUus, — "Yoii 
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SHALL  conclude  this  work  with  a  few  obser- 
vations  on  the  total  freedom  from  violence  with 

do  not  know,  my  sod,  with  what  little  wisdoinHhe  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  be  ex- 
pected they  could  be  composed  by  the  palliative  offers  sent  at 
difTerent  times  from  this  country  to  America.  When  the  earl  of 
Carlisle  suiicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  purpose  we  mention,  he  did  not  certainly  show  mo- 
desty equal  to  tliat  of  the  son  of  chancellor  Oxensticm.  It  has 
been  said,  in  that  stage  of  the  contest,  the  Americans  could  not 
tluiik  that  the  proposals  thus  sent  to  them  were  seriously  meant : 
however,  this  cannot  have  been  the  principal  cause  of  the  miscar* 
riage  of  the  commission.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  their  eyes  on  their  political  situation, 
and  reqdcred  sensible  of  the  local  advantages  of  their  coimtry,  it 
became  in  a  manner  impossible  to  strike  with  them  any  bargain 
at  all.  It  would  be  needless  to  say  any  thing  more  in  this  place 
on  the  subject  of  the  American  contest. 

The  motto  of  one  of  the  English  nobility  should  have  been  thai 
of  ministers,  in  their  regulations  for  rendering  the  colonies  useful 
to  the  mother  country. — Fatre  sans  dire. 

3r 
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which  the  political  disputes  and  contentions  a 
England  are  conducted  and  terminated,  in  ordct 
both  to  give  a  farther  proof  of  the  soundness  of  tk 
principles  on  which  the  Engli^   governmeDt  is 
founded,  and  to  confute  in  general  the  opioioD  of  \ 
foreign  writers  or  politicians,  who^.  misled  by  the  * 
apparent  heat  with  which  these  disputes  are  some- 
times carried  on,  and  the  clamour  to  which  tbej  ' 
give  occasion,  look  upon  England  as  a  perpetail 
scene  of  civil  broils  and  dissensions. 

In  fact,  if  we  consider,  in  the  first  place,  the 
constant  tenor  of  tlie  conduct  of  the  parUameiit, 
we  shaltsee  that  whatever  different  views  tbe8el^ 
ral  branches  that  compose  it  may  at  times  pursue, 
and  whatever  use  they  may  accordingly  make  of 
therr  privileges,  they  never  go>  in  regard  to  eadi 
other,  beyond  the  terms  of  decency,  or  even  of 
thai  general  good  understanding  which  ought  to 
prevail  among  them. 

Thus  the  king,  though  he  preserves  the  style  of 
his  dignity,  never  addresses  the  two  houses  but  in 
terms  of  regard  and  affection  -,  and  if  at  any  time 
be  chooses  to  refuse  tbeir  bills,  he  only  says  that 
be  will  consider  of  them  (/^  ray  s^  avisera)  ;  which 
is  certainly  a  gentler  expression  than  the  word 
veto. 

The  two  houses,  on  their  part,  though  very  jea- 
lous, each  within  their  own  walls,  of  the  frcedooi 
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II  of  speech,  are,  on  the  other  hand,  careful  that  this 
^  libierty  shall  never  break  oat  into  nngiiarded  ex- 
I  pressioDs  with  regard  to  the  peraon  of  the  king.  It 
is  even  a  constant  rale. amongst  them  never  to 
mention  him  when  they  mean  to  blame  the  adminis- 
tration; and  those  things  which  they  may  choosy 
to  censure,  even  in  the  speeches  made  by  the  kia|p 
in  person,  and  which  are  apparently  his  own  acta» 
are  never  considered  but  as  the  deeds  of  bis  mi* 
nisters,  or,  in  general,  of  those  who  have  advised 
him. 

The  two  houses  are  also  equally  attentive  to 
prevent  every  step  that  may  be  inconsistent  with 
that  respect  which  they  owe  to  one  another.  The 
examples  of  their  diiferences  with  each  other  are 
very  rare,  and  have  been,  for  the  most  part,  mere 
misunderstandings.  Nay,  in  order  to  prevent  all 
subject  of  altercation,  the  custom  is,  that,  when 
one  house  refuses  to  assent  to  a  bill  presented  by 
the  other,  no  formal  declaration  is  made  of  such, 
refusal ;  and  that  house  whose  bill  is  rejected  learns 
its  fate  only  from  hearing  no  more  of  it,  or  by 
what  the  members  may  be  told  as  private  persons. 
In  each  house,  the  members  take  care,  even  in 
the  heat  of  debate,  never  to  go  beyond  certaia 
bounds  in  the  manner  of  speakiug  of  each  other  : 
if  they  were  to  offend  in  that  respect,  they  would 
gertainly  incur  the  censure  of  the  house.    And  as 
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from  its  long  state  of  supineness,  than  the  exorbi 
taDt  power  of  the  crown  was  reduced  within  ii 
constitutional  bounds. 

To  no  other  cause  than  the  disadvantage  of  the 
situation,  are  we  to  ascribe  the  low  condition  i 
i¥hich  the  deputies  of  the  people  in  the  assembi 
called  the  general  estates  of  France,  were  alwaj 
forced  to  remain. 

Surrounded   as  thej   were  by   the   pariicuh 
estates  of  those  provinces  into  which  the  kingdoi 
i  had  been  formerly  divided,  they  never  were  able  t 

stipulate  conditions  with  their  sovereign  ;  and  ii 
stead  of  making  their  right  of  grantipg  subsidi< 
to  liie  crown  serve  to  gain  them  in  the  end  a  shai 
in  the  legislation,  they  ever  remained  con6ned  i 
the  unassuming  privilege  of''  humble  supplicatic 
and  remonstrance*":^ 

*  An  iJoaof  tlie  nianiior  in  which  the  Business  of  granting  su 
plies  to  the  crown  was  conducted  hy  the  states  of  the  pro\iDcc 
Bw>taj^no  in  the  reign  of  Louis  the  Fourteenth,  may  bo  form 
from  several  livel  v  stroLes  to  be  met  with  in  the  Letters  of  Madai 
dc  Sovignc,  wliose  estate  lay  in  that  province,  and  who  had  oh 
assisted  at  tlie  liulding  of  those  states.  The  granting  of  suppli 
was  nut,  it  scorns,  looked  upon  as  any  serious  kind  of^  busine 
The  whole  time  the  states  were  sitting  was  a  continued  scene 
festivity  and  entertainments ;  the  canvassing  of  the  demands  of  tJ 
crown  was  chiefly  carried  on  at  the  table  of  the  nobleman  vrhoha 
boon  deputed  from  court  to  hold  the  states ;  and  the  dififerei 
points  were  usually  decided  by  a  kind  of  aciplamation.     lo  a  cc: 
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GODseqaent  outrages  of  factions  alternately  success* 
ful^  in  short,  all  those  inconveniences  which  in  so 
many  other  states  have  constantly  been  the  atten* 
dants  of  liberty,  land  which  authors  tell  us  we  must 
submit  to,  as  the  price  of  it,  are  things  in  very  great 
measure  unknown  in  England. 

But  are  not  the  English  perpetually  making 
complaints  against  the  administration  i  and  do 
they  not  speak  and  write  as  if  they  were  conti- 
nually exposed  to  grievances  of  every  kind  ? 

Undoubtedly,  I  shall  answer,  in  a  society  of  be* 
Higs  subject  to  error,  dissatisfoctions  will  necessa- 
rily arise  from  some  quarter  or  other  ;  and,  in  a 
free  society,  they  will  be  openly  manifested  by 
complaints.  Besides,  as  every  man  in  England  is 
permitted  to  give  his  opinion  upon  all  subjects, 
and  as,  to  watch  over  the  administration,  andcom« 
plain  of  grievances,  is  the  proper  duty  of  the  re- 
presentatives of  the  people,  complaints  must  ne- 
cessarily be  heard  in  such  a  government,  and  even 
more  frequently,  and  upon  more  subjects^  than  in 
any  other. 

But  those  complaints,  it  should  be  remembered, 
are  not,  in  England,  the  cries  of  oppression  forced 
at  last  to  break  its  silence.  They  do  not  suppose 
hearts  deeply  wounded.  Nay,  I  will  go  farther,-— 
they  do  not  even  suppose,  very  determinate  senti* 
ments  ;  and  they  are  often  nothing  more  than  the 
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first  vent  wfaicii  men  give  to  their  new  and  jtt  at* 
settled  conoeptions. 

The  agitation  of  the  popular  mind,  therefore,  if 
not  in  England  irbat  it  would  be  io  other  staleti 
it  is  not  the  symptom  of  a  profound  and  geaeral 
discontent,  and  tbe  fereruaner  of  violent  commo* 
tioos«  Foreseen,  regulated,  even  hoped  for  bv  the 
constitution,  this  agitation  animates  all  parts  of 
the  state,  and  is  to  be  considered  onljF  as  the  bene» 
ficial  vicissitude  of  tbe  seasons.  The  goTemiof 
power,  being  dependent  on  the  nation,  is  oftea 
thwarted ;  but,  so  long  as  it  cootiouea  to  deserve 
tbe  affection  of  the  people,  it  can  never  be  endan* 
gered«  Like  a  vigorous  tree  which  stretches  its 
branches  far  and  wide,  the  slightest  breath  caa  pot 
it  in  motion  ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  resists  tbe 
winds,  by  the  strength  and  elasticity  of  its  fibres 
and  the  depth  of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  persons  who  conduct  tbe  public 
affairs  in  England,  they  never  occasion  the  shortest 
interruption  of  the  power  of  the  laws,  or  the  smal- 
lest diminution  of  the  security  of  individuals*  A 
man  who  should  have  incurred  the  enmity  of'the 
most  powerful  men  in  the  state — what  do  I  say  ? 
—though  he  had,  like  another  Vatinius,  drawn  up- 
on himself  the  united  detestation  of  all  parties,— 


might »  under  the  protection  of  the  lairs,  and  by 
keeping  within  the  bounds  required  by  them,  con- 
tiune  to  set  both  his  enemies  and  the  whole  nation 
at  de6ance. 

The  limits  prescribed  to  this  book  do  not  admit 
of  entering  into  any  farther  particulars  on  the  sub- 
ject  we  are  treating  here ;  but  if  we  were  to  pursue 
this  inquiry,  and  investigate  the  influence  which 
the  English  government  has  on  the  manners  and 
customs  of  the  people,  perhaps  we  should  Bud  that, 
instead  of  inspiring  them  with  any  disposition  to 
disorder  or  anarchy,  it  produces  in  them  a  quite 
contrary  effect.  As  they  see  the  highest  powers 
in  the  state  constantly  submit  to  the  laws,  and 
they  receive,  themselves,  such  a  certain  protection 
from  those  laws  whenever  they  appeal  to  them,  it 
is  impossible  but  they  must  insensibly  contract  a 
deep-rooted  reverence  for  them,  which  can  at  no 
time  cease  to  have  some  Influence  on  their  actions. 
And,  in  fact,  we  see  that  even  the  lower  class  of 
the  people,  in  England,  notwithstanding  the  ap- 
parent excesses  into  which  they  are  sometimes 
hurried,  possess  a  spirit  of  justice  and  order  supe- 
rior to  what  is  to  be  observed  in  the  same  rank  of 
men  in  other  countries.  The  extraordinary  indul- 
gence which  is  shewn  Co  accused  persons  of  every 
degree,  is  not  attended  with  any  of  those  perni-» 
(Tious  consequences  which  we  might  at  firjrt  be  apt 
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That  a  similar  spirit  of  competition  might  be 
raised  in  Ireland>  is  also  sufficiently  plain  from  oei^ 
tain  late  events.  And  should  the  Aaierican  colo- 
nies have  obtained  their  demands — and  at  the  same 
time  should  Ireland  and  America  have  increased  in 
wealth  to  a  certain  degree — the  time  might  Jiave 
come  at  which  the  crown  might  have  governed 
England  with  the  supplies  of  Ireland  and  America 
—'Ireland  with  the  supplies  of  England  aod  of  the 
American  colonies— and  the  American  colonies 
with  the  money  of  each  other,  aod  of  England  and 
Ireland. 

To  this  it  may  be  objected,  that  the  supplies 
granted  by  the  colonies,  even  though  joined  with 
those  of  Ireland,  never  could  have  risen  to  such  a 
height  as  to  have  counterbalanced  the  importance 
of  the  English  commons.  I  answer,  in  the  6rsi 
place,  that  there  would  have  been  no  necessity  that 
the  aids  granted  by  Ireland  and  America  should 
haire  risen  to  an  equality  with  those  granted  by  the 
British  parliament:  it  would  have  beeu  sufficient 
to  produce  the  effects  we  mention,  that  they  bad 
only  borne  a  certain  proportion  to  the  latter,  so 
far  as  to  have  conferred  on  the  crown  a  certain  de- 
gree of  independence,  and  at  the  same  time  have 
raised  in  the  English  commons  a  correspondent 
sense  of  self-diffidence  in  the  exercise  of  thejr  un- 
doubted privilege  of  granting,  or  rather  refusings 
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subsidies  to  the  crown.  Here  it  must  be  remem- 
bered, that  the  right  of  granting  or  refusing  sup^ 
plies  to  the  crown  is  .the  only  ultimate  forcible 
privilege  possessed  by  the  British  parliament  r  by^ 
the  constitution  it  has  no  other^  as  has  been  ob- 
served in  the  beginning  of  this  chapter.  This 
circumstance  ought  to  be  combined  with  the  ex- 
clusive possession  of  the  executive  powers  lodged 
in  the  crown — witb  its  prerogative  of  dissenting 
from  the  bills  framed  by  parliament^,  and  even  of 
dissolving  it. 

I  shall  mention,  in  the  second  place,  a  remark- 
able fact  in  regard  to  this  subject  (which  may  serve 
to  show  that  politicians  are  not  always  consistent,, 
or  even  sagacious  in  their  arguments  )  ;  which  is, 
that  the  same  persons  who  were  the  roost  strenu- 
ous advocates  for  granting  to  the  American  colo<#' 
nies  their  demands,  were  likewise  the  most  san- 
guine in  their  predictions  of  the  future  wealth  and 
greatness  of  America ;  and  at  the  same  time  also 
used  to  make  frequent  complaints  of  the  undue 
influence  which  the  crown  derives  from  the  scanty 
supplies  granted  to  it  by  the  kingdom  of  Ireland.* 
.  Had  the  American  colonies  fully  obtained  their 
demands,  both  the  essence  of  the  present  English 

'  *  For  instance,  tiio  complaints  made  in  regard  to  the-  peniionir 
x>n  the  Irish  establishment. 
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government,  and  the  condition  of  the  Eoglish  peo* 
p}e,  would  certainly  have  been  altered  thereby; 
nor  would  such  a  change  have  been  inconsiderable 
but  in  proportion  as  the  colonies  should  have  re- 
mained in  a  stale  of  national  poverty.^ 

*  When  I  observe  that  no  man  who  wished  for  the  pieservation 
of  the  form  and  spirit  of  the  English  constitution  ought  to  hate 
desired  that  the  claim  of  the  American  colonics  might  be  granted 
to  them,  I  mean  not  to  say  that  the  American  colonics  should 
have  given  up  their  claim.  The  wisdom  of  ministers,  in  regard  to 
American  affairs,  ought  to  have  been  constantly  employed  in  ma- 
king ihe  colonies  useful  to  this  country,  and  at  the  same  time  in 
hiding  their  subjection  from  them  (a  caution,  which  is,  aflcr  afl^ 
more  or  less  used  in  eveiy  government  iqwn  earth)  ;  it  ought  to  haie 
been  exerted  in  preventing  the  opposite  interests  of  Britain  and  of 
America  from  being  brought  to  an  issue, — to  any  siich  clashing 
dilemma  as  would  render  disobedience  on  the  one  hand,  and  the 
resort  to  force  on  ^e  other^  almost  unavoidable.  The  generality 
of  the  people  fancy  that  ministers  use  a  great  depth  of  thought  and 
much  forecast  in  their  operations ;  whereas  the  truth  is,  that  mi- 
nisters, in  all  countries,  never  think  but  of  providing  for  present, 
immediate  contingencies  ;  in  doing  which  they  constantly  follow 
the  open  track  before  them.  This  method  does  very  well  for  the 
common  course  of  human  affairs,  and  even  is  the  safest;  hat,  ^^hen- 
ever  cases  and  circums-tances  of  a  new  and  unknown  nature  <x;ciuv 
sad  blunders  and  uproar  are  the  consequences.  Tlio  celebrated 
count  Oxenstiem,  chancellor  of  Sweden,  one  day,  when  his  son 
was  expressing  to  him  his  diffidence  of  his  own  abilities,  and  the 
dread  with  which  he  thought  of  ever  engaging  in  the  management 
of  public  affairs,  made  the  following  Latin  answer  to  him  :  I^es- 
cis,  mijilf,  quam  parvd  cum  sapienii£,  regitur  muniidis, — '^oq 
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CONCLUSION. — ^A  PEW  WORDS  ON  THE  NATURE  OP  THE  DIVISIOKS 

TU AT  TAKE  PLACE  IN  ENGLAND. 


I 


SHALL  conclude  this  work  with  a  few  obser- 
yations  on  the  total  freedom  from  violence  with 

do  not  knoWy  my  son,  with  what  little  wisdom^e  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  bo  ex- 
pected they  could  be  composed  l)y  the  palliative  offers  sent  at 
different  times  from  this  country  to  America,  When  the  earl  of 
Carlisle  solicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  purpose  we  mention,  he  did  not  certainly  show  mo- 
desty equal  to  that  of  ih%  son  of  chancellor  Oxensticm.  It  has 
been  said,  in  that  stage  of  the  conlest,  the  Americans  could  not 
think  that  the  proposals  thus  sent  to  them  were  seriously  meant : 
however,  this  cannot  have  been  the  principal  cause  of  tho  miscar* 
riage  of  the  commission.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  thoir  eyes  on  their  political  situation, 
and  rendered  sensible  of  the  local  advantages  of  their  country,  it 
became  in  a  manner  impossible  to  strike  with  tliem  any  bargain 
at  all.  It  would  be  needless  to  say  imy  thing  more  in  this  place 
on  the  subjectof  the  American  contest. 

The  motto  of  one  of  the  English  nobility  should  have  been  that 
of  ministers,  in  their  regulations  for  rendering  the  colonies  useful 
to  the  mother  country. — Faire  sans  dire. 

Sr 


-  ft 
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which  the  political  disputes  and  contentions  a  ' 
England  are  conducted  and  terminated,  ia  order  \ 
both  to  give  a  farther  proofofthe  soundness  of  tbe  » 
principles  on  which  the  English  government  is  '- 
founded,  and  to  confute  in  general  the  opinion  of 
foreign  writers  or  politicians,  who,,  misled  by  the 
apparent  heat  with  which  these  disputes  are  some- 
times carried  on,  and  the  clamour  to  which  tbej 
give  occasion,  look  upon  England  as  a  perpetud 
scene  of  civil  broils  and  dissensions. 

In  fact,  if  we  consider,  in  the  first  place,  tbe 
constant  tenor  of  tlie  conduct  of  tbe  parliaoieiit, 
we  shalt  see  that  whatever  different  views  the  seve- 
ral  branches  that  compose  it  may  at  times  pursne, 
and  whatever  use  they  may  accordingly  make  of 
their  privileges,  they  never  go,  in  regard  to  each 
other,  beyond  the  terms  of  decency,  or  ereo  of 
that  general  good  understanding  which  ought  to 
prevail  among  them. 

Thus  tbe  king,  though  he  preserves  the  style  of 
his  dignity,  never  addresses  the  two  houses  but  in 
terms  of  regard  and  affection  ;  and  if  at  any  time 
he  chooses  to  refuse  tbeir  bills,  he  only  says  that 
be  will  consider  of  them  (/^  roy  s^  avisera)  ;  which 
is  certaiuly  a  gentler  expression  than  the  word 
veto. 

The  two  houses,  on  their  part,  though  very  jea- 
lous, each  within  their  own  walls,  of  the  freedooi 


) 


of  speech,  are,  on  the  other  hand,  careful  that  this 
liberty  shall  never  break  out  into  nngnarded  ex* 
pressioos  with  regard  to  the  person  of  the  king.  It 
is  even  a  constant  rule .  amongst  tiiem  never  to 
mention  him  when  they  mean  to  blame  the  adminis- 
tration; and  those  things  which  they  may  choosy 
to  censure,  even  in  the  speeches  made  by  the  kmg 
in  person,  and  which  are  apparently  hitf  own  act8» 
are  never  considered  but  as  the  deeds  of  bis  mi- 
nisters, or,  in  general,  of  those  who  have  advised 
him. 

The  two  houses  are  also  equally  attentive  to 
prevent  every  step  that  may  be  inconsistent  with 
that  respect  which  they  owe  to  one  another.  The 
examples  of  their  differences  with  each  other  are 
very  rare,  and  have  been,  for  the  most  part,  mere 
misunderstandings.  Nay,  in  order  to  prevent  all 
subject  of  altercation,  the  custom  is,  that,  when 
one  house  refuses  to  assent  to  a  bill  presented  by 
the  other,  no  formal  declaration  is  made  of  such 
refusal ;  and  that  house  whose  bill  is  rejected  learus 
its  fate  only  from  hearing  no  more  of  it,  or  by 
what  the  members  may  be  told  as  private  persons. 

ft 

In  each  house,  the  members  take  care,  even  in 
the  heat  of  debate,  never  to  go  beyond  certain 
bounds  in  the  manner  of  speaking  of  each  other : 
if  they  were  to  offend  in  that  respect,  they  would 
gertainly  incur  the  censure  of  the  house.    And  as 
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government,  and  the  condition  of  the  English  peo- 
pie,  would  certainly  have  been  altered  thereby; 
nor  would  such  a  change  have  been  inconsfderable 
but  in  proportion  as  the  colonies  should  have  re- 
mained in  a  state  of  national  poverty.^ 

*  When  I  observe  that  no  man  who  wished  for  the  preserratuxi 
of  the  form  and  spirit  of  the  English  constitution  ought  to  have 
desired  that  the  claim  of  the  American  colonics  might  be  granted 
to  them,  I  mean  not  to  say  that  the  American  colonics  should 
have  given  up  their  claim.  The  wisdom  of  ministers^  la  regard  to 
American  affairs,  ought  to  have  been  constantly  employed  id  ma- 
king the  colonies  useful  to  this  country,  and  at  the  same  time  in 
hiding  their  subjection  from  them  (a  caution,  which  is,  after  all^ 
more  or  less  used  in  eveiy  government  upon  earth)  ;  it  ought  to  have 
been  exerted  in  preventing  the  opposite  interests  of  Britain  and  of 
America  from  being  brought  to  an  issue, — to  any  siich  clashiag 
dilemma  as  would  render  disobedience  on  the  one  hand,  and  the 
resort  to  force  on  ^e  other,  almost  unavoidable.  The  genenilita< 
of  the  {leople  fancy  that  ministers  use  a  great  depth  of  thought  and 
much  forecast  in  their  operations ;  whereas  the  truth  is,  that  mi- 
nisters, in  all  countries,  never  think  but  of  providing  for  present, 
immediate  contingencies  ;  in  doing  which  they  constantly^  follow 
the  open  track  before  them.  This  method  does  very  well  for  the 
common  course  of  human  affairs,  and  even  is  the  safest;  hat,  ^vhen- 
ever  cases  and  circumstances  of  a  new  and  unknown  natiu«  <x;ciu> 
sad  blunders  and  uproar  are  the  consequences.  The  celebrated 
count  Oxensticm,  chancellor  of  Sweden,  one  day,  when  his  son 
was  expressing  to  him  his  diffidence  of  his  own  abilitic^s,  and  the 
dread  with  which  he  thought  of  ever  engaging  in  the  management 
of  public  affairs,  made  the  following  Latin  answer  to  him  :  Nes- 
cis,  mifiliy  guam  parvd  cum  sajiieniiS,  regiiur  munthts, — '^oi^ 
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I 


SHALL  conclude  this  work  with  a  few  obser- 
yations  on  the  total  freedom  from  violence  with 

do  not  knoWy  my  son,  with  what  little  wisdom^e  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  bo  ex- 
pected tliey  could  be  composed  by  the  palliative  offers  sent  at 
different  times  from  this  country  to  America.  When  the  earl  of 
Carlisle  solicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  purpose  we  mention,  he  did  hot  certainly  show  mo- 
desty equal  to  that  of  ih%  son  of  chancellor  Oxenstiem.  It  has 
been  said,  in  that  stage  of  the  conlcst,  tlio  Americans  could  not 
tluiik  that  the  proposals  thus  sent  to  them  were  seriously  meant : 
however,  this  cannot  have  been  the  principal  cause  of  the  miscar* 
riage  of  the  commission.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  thoir  eyes  on  their  political  situation, 
and  reqdered  sensible  of  the  local  advantages  of  their  coimtry,  it 
became  in  a  manner  impossible  to  strike  with  them  any  bargain 
at  all.  It  would  be  needless  to  say  any  thing  more  in  this  place 
on  the  subject  of  the  American  contest.  \ 

The  motto  of  one  of  the  English  nobility  should  liave  been  that 
of  ministers,  in  their  regulations  for  rendering  the  colonies  useful 
to  the  mother  country. — Faire  9ans  dire. 

Sr 
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which  the  political  disputes  and  contentions  a 
England  are  conducted  and  terminated,  inordei 
both  to  give  a  farther  proof  of  the  soundness  of  tk 
principles  on  which  the  English   government  is 
founded,  and  to  confute  in  general  the  opioionof! 
foreign  writers  or  politicians^  who^  misled  by  the 
apparent  heat  with  which  these  disjMites  are  soal^ 
times  carried  on^  and  the  clamour  to  which  tbej  ' 
give  occasion,  look  upon  England  as  a  perpetual 
scene  of  civil  broils  and  dissensions. 

In  fact,  if  we  consider,  in  the  first  place,  the 
constant  tenor  of  the  conduct  of  the  parhament, 
we  shall  see  that  whatever  different  views  the  seie- 
ral  branches  that  compose  it  may  at  times  pursne» 
and  whatever  use  they  may  accordingly  make  of 
their  privileges,  they  never  go,  in  regard  to  ead) 
other,  beyond  the  terms  of  decency,  or  even  of 
that  general  good  understanding  which  ought  to 
prevail  among  them. 

Thus  the  king,  though  he  preserves  the  style  of 
his  dignity,  never  addresses  the  two  houses  but  in 
terms  of  regard  and  affection  ;  and  if  at  any  time 
he  chooses  to  refuse  tbeir  bills,  he  only  says  that 
be  will  consider  of  them  (/^  ray  s^  avisera)  ;  which 
is  certaiuly  a  gentler  expression  than  the  word 
veto. 

The  two  houses,  on  their  part,  though  very  jea* 
lous^  each  within  their  own  walls^  of  the  freedooi 


^  of  speech,  are,  on  the  other  hand,  careful  that  this 
I  libierty  shall  never  break  out  into  nngnarded  ex* 
I   pressioos  with  regard  to  the  person  of  the  king.    It 
,    is  even  a  constant  rule  -  amongst  them  never  to 
mention  him  when  they  mean  to  blame  the  adminis- 
tration^ and  those  things  which  they  may  choosy 
to  censure,  even  in  the  speeches  made  by  the  kmg 
in  person,  and  which  are  apparently  his  own  acts» 
are  never  considered  but  as  the  deeds  of  bis  mi- 
nisters, or,  in  general,  of  those  who  have  advised 
him. 

The  two  houses  are  also  equally  attentive  to 
prevent  every  step  that  may  be  inconsistent  with 
that  respect  which  they  owe  to  one  another.  The 
examples  of  their  differences  with  each  other  are 
very  rare,  and  have  been,  for  the  most  part,  mere 
misunderstandings.  Nay,  in  order  to  prevent  Al 
subject  of  altercation,  the  custom  is,  that,  when 
one  house  refuses  to  assent  to  a  bill  presented  by 
the  other,  no  formal  declaration  is  made  of  such 
refusal ;  and  that  house  whose  bill  is  rejected  learus 
its  fate  only  from  hearing  no  more  of  it,  or  by 
what  the  members  may  be  told  as  private  persons. 
In  each  house,  the  members  take  care,  even  in 
the  heat  of  debate,  never  to  go  beyond  certain 
bounds  in  the  manner  of  speaking  of  each  other  : 
if  they  were  to  offend  in  that  respect,  they  would 
certainly  incur  the  censure  of  the  house.    And  as 


492  THE  .COKSTITIinOK 

^  reason  iias  taugfat  mankind  to  refram*  in  their  war^ 
from  all  injuries  to  each  other  that  have  no  tei- 
dency  to  promote  the  main  object  of  their  coatoi- 
tions,  so  a  kind  of  law  of  nations  (  if  I  may  so  e& 

,  press  my^reif )  has  been  introduced  among  the  per-  , 
sons  who  form  the  parliament  and  take  a  partia 
the  debates  :  they  have  discovered  that  they  ma? 
very  well  be  of  opposite  parties,  and  yet  not  hate 
and  persecute  one  another.  Comings  fresh  froa 
debates  carried ^n  even  with  considerable  warmtb, 
they  meet  without  reluctance  in  the  ordinary  in- 
tercourse of  life;  and,  suspending  all  hostilities, 
they  hold  every  {>1ace  out  of  parliament  to  be  neo- 
tral  ground. 

In  regard  to  the  generality  of  the    people,  as 
tiiey  never  are  called  upon  to  come  to  a  final  de* 

.  cision  with  respect  to  any  public  measures,  or  ex- 
pressly to  concur  in  supporting  them,  they  preserve 
themselves  still  moxe  free  from  party  spirit  than 
their  representatives  themselves  sometimes  are. 
Considering,  as  we  have  observed,  the  affairs  of 
government  as  only  matter  of  speculation,  they  ne- 
ver have  occasion  to  engage  in  any  vehement  con- 
tests among  t4iemselves  on  that  account:  much 
less  do  they  think  pf  taking  an  active  and  violent 
part  in  the  differences  of  particular  factions  or  the 
quarrels  of  private  individuals  :  and  those  family 
ieuds,  those  party  animosities,  those  viotorie&and 
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coDseqaent  outrages  of  factions  alternately  success- 
ful ;  in  shorty  all  those  inconveniences  which  in  so 
many  other  states  haye  constantly  been  the  atten- 
dants  of  liberty,  land  which  authors  tell  us  we  must 
submit  to,  as  the  price  of  it,  are  things  in  very  great 
measure  unknown  in  England. 

But  are  not  the  English  perpetually  making 
complaints  against  the  administration  ?  and  do 
they  not  speak  and  write  as  if  they  were  conti- 
nually exposed  to  grievances  of  every  kind  ? 

Undoubtedly,  1  shall  answer,  in  a  society  of  be« 
Higs  subject  to  error,  dissatisfactions  will  necessa- 
rily arise  from  some  quarter  or  other ;  and,  in  a 
free  society,  they  will  be  openly  manifested  by 
complaints.  Besides,  as  every  man  in  England  is 
permitted  to  give  his  opinion  upon  ail  subjects, 
and  as,  to  watch  over  the  administration,  and  com- 
plain of  grievances,  is  the  proper  duty  of  the  re- 
presentatives of  the  people,  complaints  must  ne- 
cessarily be  heard  in  such  a  government,  and  even 
more  frequently,  and  upon  more  subjects^  than  ia 
any  other. 

But  those  complaints,  it  should  be  remembered, 
are  not,  in  England,  the  cries  of  oppression  forced 
at  last  to  break  its  silence.  They  do  not  suppose 
hearts  deeply  wounded.  Nay,  I  will  go  farther,*^ 
they  do  not  even  suppose,  very  determinate  senti- 
ments ',  and  they  are  often  nothing  more  than  the 
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That  a  similar  spirit  of  compeUtion  might  be 
raised  inlrela|id>  is  also  sufficieRtly  plain  f^OInce^ 
tain  late  events.  And  should  tbe  Amencan  colo- 
nies have  obtained  their  demands — and  at  the  sane 
time  should  Ireland  and  America  have  increased  ia 
wealth  to  a  certain  degree — the  time  might  ime 
come  at  which  the  crown  might  have  governed 
England  with  the  supplies  of  Ireland  and  America 
—Ireland  with  the  supplies  of  England  and  of  the 
American  colonies— and  the  American  coloniei 
with  the  money  of  each  other,  and  of  Bnglaad  and 
Ireland. 

To  this  it  may  be  objected,  that  the  supplies 
granted  by  the  colonies,  even  though  Joined  with 
those  of  Ireland,  never  could  have  risen  to  such  a 
height  as  to  have  counterbalanced  the  importance 
of  the  English  commons.  I  answer,  in  the  first 
place,  that  there  would  have  been  no  necessity  that 
tlie  aids  granted  by  Ireland  and  A^merica  should 
haire  risen  to  an  equality  with  those  granted  by  the 
British  parliament:  it  woutd  have  been  sufficient 
to  produce  the  effects  we  mention,  that  they  had 
only  borne  a  certain  proportion  to  the  latter,  so 
far  as  to  have  conferred  on  the  crown  a  certain  de* 
gree  of  independence,  and  at  the  same  time  have 
raised  in  the  English  commons  a  correspondent 
sense  of  self-diffidence  in  the  exercise  of  their  un- 
doubted privilege  of  granting,  or  rather  refusings 
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subsidies  to  the  crown.  Here  it  must  be  remem- 
bered,  that  the  right  of  granting  or  refusing  sup^ 
phes  to  the  crown  is  .the  only  ultimate  forcible 
privilege  possessed  by  the  British  parliament :  by 
the  constitution  it  has  no  other^  as  has  been  ob- 
served in  the  beginning  of  this  chapter.  This 
circumstance  ought  to  be  combined  with  the  ex- 
clusive possession  of  the  executive  powers  lodged 
in  the  crown — witb  its  prerogative  of  dissenting 
from  the  bills  framed  by  parliament^,  and  even  of 
dissolving  it. 

I  shall  mention,  in  the  second  place,  a  remark* 
able  fact  in  regard  to  this  subject  (which  may  serve 
to  show  that  politicians  are  not  always  consistent^ 
or  even  sagacious  in  their  arguments) ;  which  is, 
that  the  same  persons  who  were  the  roost  strenu- 
ous advocates  for  granting  to  the  American  colov 
nies  their  demands,  were  likewise  the  most  san- 
guine in  their  predictions  of  the  future  wealth  and 
greatness  of  America ;  and  at  the  same  time  also 
used  to  make  frequent  complaints  of  the  undue 
influence  which  the  crown  derives  from  the  scanty 
supplies  granted  to  it  by  the  kingdom  of  Ireland.* 
.  Had  the  American  colonies  fully  obtained  their 
demands,  both  the  essence  of  the  present  English 

-  *  For  instance,  ilie  complaints  made  in  regard  to  the-  pensionir 
x>n  the  Irish  establishment. 
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government,  and  the  condition  of  the  Eogli^h  peo- 
p}e>  would  certainly  have  been  altered  thereby;    ; 
nor  would  such  a  change  have  been  inconsiderable    1 
but  in  proportion  as  the  colonies  should   have  re-    \ 
mained  in  a  state  of  national  poverty.^ 

*  When  I  observe  that  no  man  who  wished  for  the  preservation 
of  the  form  and  spirit  of  the  English  constitution  ought  to  have 
desired  that  the  claim  of  th^  American  colonics  might  be  granted 
to  them,  I  mean  not  to  say  that  the  American  colonies  should 
have  given  up  their  claim.  The  wisdom  of  ministers.  In  regard  to 
American  affairs,  ought  to  have  been  constantly  employed  kk  ma* 
king  the  colonies  useful  to  this  country,  and  at  the  same  time  in 
hiding  their  subjection  firom  them  (a  caution,  which  is,  after  aU^ 
more  or  less  used  in  eveiy  government  iq>on  earth)  ;  it  ought  to  have 
been  exerted  in  preventing  the  opposite  interests  of  Britain  and  of 
America  from  being  brought  to  an  issue, — to  any  such  clashing 
dilemma  as  would  render  disobedience  on  the  one  band,  and  the 
resort  to  force  on  ^e  other,,  almost  unavoidable.  The  generality* 
of  Uie  people  fancy  that  ministers  use  a  great  depth  of  thought  and 
much  forecast  in  their  operations ;  whereas  the  truth  is,  that  mi- 
nisters, in  all  countries,  never  think  but  of  providing  for  present, 
immediate  contingencies ;  in  doing  which  they  constantly  follow 
the  open  track  before  them.  This  method  does  very  well  for  the 
common  course  of  human  affairs,  and  even  is  the  safest;  but,  when- 
ever cases  and  circums-tances  of  a  new  and  unknown  nature  occw; 
sad  blunders  and  uproar  are  the  consequences.  The  celebrated 
count  Oxenstiem,  chancellor  of  Sweden,  one  day,  when  his  son 
was  expressing  to  him  his  diffidence  of  his  own  abilities,  and  the 
dread  with  which  he  thought  of  ever  engaging  in  the  management 
of  public  affairs,  made  the  following  Latin  answer  to  him  :  ^^- 
cis,  mijili,  quam  parvd  cum  sapieniidf  regiiur  munUas, — •*Yoi| 
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CONCLUSION. — ^A  FEW  WORDS  ON'  THE  NATURE  OP   THE  DIVISIONS 

TU AT  TAKE  PLACE  IN  ENGLAND. 


I 


SHALL  conclude  this  work  with  a  few  obser- 
vaiions  on  the  total  freedom  from  violence  with 

do  not  know,  my  son,  with  what  little  wisdomHhe  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  bo  ex- 
pected they  could  be  composed  by  the  palliative  offers  sent  at 
different  times  from  this  country  to  America.  When  the  earl  of 
Carlisle  solicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  purpose  we  mention,  he  did  not  certainly  show  mo- 
desty equal  to  that  of  the  son  of  chancellor  Oxenstiem.  It  has 
been  said,  in  that  stage  of  the  conlest,  the  Americans  could  not 
think  that  the  proposals  thus  sent  to  them  were  seriously  meant : 
however,  this  cannot  have  been  the  principal  cause  of  the  miscar* 
riage  of  the  commission.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  their  eyes  on  their  political  situation, 
and  rendered  sensible  of  the  local  advantages  Of  their  coimtry,  it 
became  in  a  manner  impos^ble  to  strike  with  them  any  bargain 
at  all.  It  would  be  needless  to  say  any  thing  more  in  this  place 
on  the  subject  of  the  American  contest. 

The  motto  of  one  of  the  English  nobility  should  have  been  that 
of  ministers,  in  their  regulations  for  rendering  the  colonies  useful 
to  the  mother  coimtry. — Faire  sans  dire. 

3r 
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which  the  political  disputes  and  content! 
England  are  conducted  and  terminated,  ii 
both  to  give  a  farther  proof  of  the  soundnesi 
principles  on  which  the  English  governn 
founded,  and  to  confute  in  general  the  opii 
foreign  writers  or  politicians,  who»  misled 
apparent  heat  with  which  these  disputes  arc 
times  carried  on,  and  the  clamour  to  whic 
give  occasion,  look  upon  England  as  a  pe 
scene  of  civil  broils  and  dissensions. 

In  fact,  if  we  consider,  in  the  first  p1a< 
constant  tenor  of  the  conduct  of  the  parii 
we  shall  see  that  whatever  different  views  ti 
ral  branches  that  compoae  it  may  at  times  | 
and  whatever  use  they  may  accordingly  n 
their  privileges,  they  never  go,  in  regard  f 
other,  beyond  the  terms  of  decency,  or  t 
that  general  good  understanding  which  ot 
prevail  among  ihem. 

Thus  the  king,  thoogh  he  preserves  the  3 
his  dignity,  never  addresses  the  two  bouses 
terms  of  regard  and  affection  ;  and  if  at  an 
be  chooses  to  refuse  tbeir  bills,  he  only  saj 
be  will  consider  of  them  (/f  roy  s'  avisera); 
is  certainly  a  geniler  expression  than  the 
veto. 

The  two  houses,  on  their  part,  though  vei 
lous,  each  withiu  their  own  walls,  of  the  fr 


of  speech,  are,  on  the  other  hand,  careful  that  this 
liberty  shall  never  break  out  into  onguarded  ex* 
pressioDs  with  regard  to  the  person  of  the  king.  It 
is  even  a  constant  rule  -  amongst  them  never  to 
mention  him  when  they  mean  to  blame  the  adminia* 
tration;  and  those  things  which  they  may  choosy 
to  censure,  even  in  the  speeches  made  by  the  king; 
in  person^  and  which  are  apparently  his  own  acts* 
are  never  considered  but  as  the  deeds  of  bis  mi- 
nisters, or,  in  general,  of  those  who  have  advised 
him. 

The  two  houses  are  also  equally  attentive  to 
prevent  every  step  that  may  be  inconsistent  with 
that  respect  which  they  owe  to  one  another.  The 
examples  of  their  differences  with  each  other  are 
very  rare,  and  have  been,  for  the  most  part,  mere 
misunderstandings.  Nay,  in  order  to  prevent  dll 
subject  of  altercation,  the  custom  is,  that,  when 
one  house  refuses  to  assent  to  a  bill  presented  by 
the  other,  no  (brmal  declaration  is  made  of  such 
refusal ;  and  that  house  whose  bill  is  rejected  learus 
its  fate  only  from  hearing  no  more  of  it,  or  by 
what  the  members  may  be  told  as  private  persons. 

In  each  house,  the  members  take  care,  even  in 
the  heat  of  debate,  never  to  go  beyond  certaia 
bounds  in  the  manner  of  speakiug  of  each  other  : 
if  they  were  to  offend  in  that  respect,  they  would 
certainly  incur  the  censure  of  the  house.    And  as 
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.  reasoD  has  taught  mankind  to  refrain^  in  their  wars^ 
from  all  injuries  to  each  other  that  have  no  teo- 
dency  to  promote  the  main  object  of  their  conten- 
tions,  so  a  kind  of  law  of  nations  (  if  I  may  so  ex- 

,  press  myseli)  has  been  introduced  among  the  per- 
sons who  form  the  parliament  and  take  a  part  ia 
the  debates  :  they  have  discovered  that  they  may 
very  well  be  of  opposite  parties,  and  yet  not  hate 
and  persecute  one  another.  Coming  fresh  from 
debates  carried  on  even  with  considerable  warmtbi 
they  meet  without  reluctance  in  the  ordinary  in- 
tercourse of  life;  and,  suspending  all  hostilities, 
they  hold  every  place  out  of  parliament  to  be  Qeo« 
tral  ground. 

In  regard  to  the  generality  of  the    people,  ai 
they  never  are  called  upon  to  come  to  a  final  de- 

.  cision  with  respect  to  any  public  measures^  or  ex« 
pressly  to  concur  in  supporting  them,  they  preserve 
themselves  still  more  free  from  party  spirit  thai 
their  representatives  themselves  sometimes  are 
Considering,  as  we  have  observed,  the  affairs  ol 
government  as  only  matter  of  speculation,  they  ne- 
ver have  occasion  to  engage  in  any  vehement  con- 
tests among  tliemselves  on  that  account :  much 
less  do  they  think  of  taking  an  active  and  violent 
part  in  the  differences  of  particular  factions  or  the 
quarrels  of  private  individuals  :  and  those  family 
ieuds,  those  party  animosities,  those  victories  and 
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coDseqtient  outrages  of  factioos  alternately  success- 
ful ;  in  short,  all  those  inconveniences  which  in  so 
many  other  states  have  constantly  been  the  atten- 
dants of  liberty,  knd  which  authors  tell  us  we  must 
submit  to,  as  the  price  of  it,  are  things  in  very  great 
measure  unknown  in  England. 

But  are  not  the  English  perpetually  making 
complaints  against  the  administration  ?  and  do 
they  not  speak  and  write  as  if  they  were  conti- 
nually exposed  to  grievances  of  every  kind  i 

Undoubtedly,  1  shall  answer,  in  a  society  of  be* 
Higs  subject  to  error,  dissatisfactions  will  necessa- 
rily arise  from  some  quarter  or  other  ;  and,  in  a 
free  society,  they  will  be  openly  manifested  by 
complaints.  Besides,  as  every  man  in  England  ig 
permitted  to  give  his  opinion  upon  all  subjects, 
and  as,  to  watch  over  the  administration,  and  com- 
plain of  grievances,  is  the  proper  duty  of  the  re- 
presentatives of  the  people,  complaints  must  ne- 
cessarily be  heard  in  such  a  government,  and  even 
more  frequentlyi  and  upon  more  subjects^  than  io 
any  other. 

But  those  complaints,  it  should  b^  remembered, 
are  not,  in  England,  the  cries  of  oppression  forced 
at  last  to  break  its  silence.  They  do  not  suppose 
hearts  deeply  wounded.  Nay,  I  will  go  farther,— 
they  do  not  even  suppose,  very  determinate  senti- 
ments ',  and  they  are  often  nothing  morethao  the 
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first  vent  wfcieh  men  give  to  their  new  and  jet  ub« 
Battled  conoeptions. 

The  agitation  of  the  popular  mind,  therefore,  ia 
not  in  England  what  it  would  be  in  other  states^ 
it  is  not  the  symptom  of  a  profound  and  general 
discontent,  and  the  forerunner  of  violent  cofmno- 
tion8«  Foreseen,  regulated,  even  hoped  for  by  the 
constitution,  this  agitation  animates  all  parts  of 
the  state,  and  is  to  be  considered  only  as  tbe  bene* 
ficial  vicissitude  of  tbe  seasons.  The  governing 
power,  being  dependent  on  the  nation,  is  often 
thwarted;  but,  so  long  as  it  continues  to  deserve 
the  affection  of  the  people,  it  can  never  be  endan* 
gered«  Like  a  vigorous  tree  which  stretches  its 
branches  far  and  wide,  the  slightest  breath  caA  put 
it  in  motion  ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  resists  the 
winds,  by  the  strength  and  elasticity  of  its  fibres 
and  the  depth  of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  persons  who  conduct  the  public 
affairs  in  England,  they  never  occasion  the  shortest 
interruption  of  the  power  of  the  laws,  or  the  smal- 
lest diminution  of  the  security  of  individuals*  A 
man  who  should  have  incurred  the  enmity  of  the 
most  powerful  men  in  the  state — what  do  I  say  ? 
•—though  he  had,  like  another  Vatinius,  drawn  up. 
on  himself  the  united  detestation  of  all  parties,-— 
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subsidies  to  the  crowD.  Here  it  must  be  remem- 
bered, that  the  right  of  granting  or  refusing  sup^ 
plies  to  the  crown  is  .the  only  ultimate  forcible 
privilege  possessed  by  the  British  parliament :  by^ 
the  constitution  it  has  no  other^  as  has  been  ob* 
served  in  the  beginning  of  this  chapter.  This 
circumstance  ought  to  be  combined  with  the  ex- 
clusive possession  of  the  executive  powers  lodged 
in  the  crown — with  its  prerogative  of  dissenting 
from  the  bills  framed  by  parliament^,  and  even  of 
dissolving  it. 

I  shall  mention,  in  the  second  place,  a  remark- 
able fact  in  regard  to  this  subject  (which  may  serve 
to  show  that  politicians  are  not  always  consistent,, 
or  even  sagacious  in  their  arguments  )  ;  which  is, 
that  the  same  persons  who  were  the  most  strenu- 
ous advocates  for  graruing  to  the  American  colo-«' 
nies  their  demands,  were  likewise  the  most  san- 
guine in  their  predictions  of  the  future  wealth  and 
greatness  of  America;  and  at  the  same  time  also 
used  to  make  frequent  complaints  of  the  undue 
influence  which  the  crown  derives  from  the  scanty 
supplies  granted  to  it  by  the  kingdom  of  Ireland.^ 
.  Had  the  American  colonies  fully  obtained  their 
demands,  both  the  essence  of  the  present  English 

-  *  For  instance,  the  coraplaints  made  in  regard  tQ  the-  pensions 
jon  the  Irish  establishment. 
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to  fear  from  it :  and  it  is,  perhaps,  to  the  natare 
of  the  English  ooostitution  itself  (homrever  remote 
the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  diffuses  through 
all  orders  of  the  people,  that  we  are  to  ascribe  the 
singular  advantage  possessed  by  the  English  na-' 

■  » 

/  tion,  of  employing  an  incomparably  milder  mode 

of  administering  justice  in  criminal  matters  than 
any  other  nation,  and  at  the  same   time  of  af« 
fording,  perhaps,  fewer  instances  of  violence  op 
cruelty. 
'  Another  consequence  which  we  noigbt  observe 

here,  as  flowing  also  from  the  principles  of  the 
English  government,  is  the  moderate  behaviour  ol 
those  who  are  invested  with  any  branch  of  public 

f  authority.     If  we  look  at  the  conduct   of  public 

officers,  from  the  minister  of  state,  or  the  judge^ 
down  to  the  lowest  ofikrers  of  justice^  we  find  a 
spirit  of  forbearance  and  lenity  prevailing  in  Eng- 
land, among  the  persons  in  power,  which  cannot 
but  create  surprise  in  those  who  have  visited  other 
countries. 

Two  circumstances  more  I  shall  mention  here, 
as  peculiar  to  England ;  namely,  the  constant  at- 
tention of  the  legislature  in  providing  for  the  in- 
terests and  welfare  of  the  people,  and  the  indulgence 
shown  by  them  to  their  very  prejudices ;  advanta- 
ges these,  which  are,  no  doubt,  the  consequence  of 
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CHAP.  XXI. 

CONCLUSION. — ^A  FEW  WORDS  ON'  THE  XATURE  OP  THB  DIVISIONS 

TUAT  TAKE  PLACE  IN  ENGLAND. 


I 


SHALL  conclude  this  work  with  a  few  obser- 
vaiions  on  the  total  freedom  from  violence  with 

do  not  know,  my  son,  with  what  little  wisdornHhe  world  is  go- 
verned." 

Matters  having  come  to  an  eruption,  it  was  no  longer  to  be  ex« 
pected  they  could  be  composed  by  the  palliative  offers  sent  at 
different  times  from  this  country  to  America.  When  the  earl  of 
Carlisle  solicited  to  be  at  the  head  of  the  solemn  commission  that 
sailed  for  the  purpose  we  mention,  he  did  hot  certainly  show  mo- 
desty equal  to  that  of  the  son  of  chancellor  Oxenstiern.  It  has 
been  said,  in  that  steige  of  the  conlest,  the  Americans  could  not 
thuik  that  the  proposals  thus  sent  to  them  were  seriously  meant : 
however,  this  cannot  have  been  the  principal  cause  of  the  miscar* 
riage  of  the  commission.  The  fact  is,  that  after  the  Americans 
had  been  induced  to  open  their  eyes  on  their  political  situation, 
and  rendered  sensible  of  the  local  advantages  Of  their  coimtry,  it 
became  in  a  manner  impos^ble  to  strike  with  them  any  bargain 
at  all.  It  would  be  needless  to  say  any  thing  more  in  this  place 
on  the  subject  of  the  American  contest. 

The  motto  of  one  of  the  English  nobility  should  have  been  that 
of  ministers,  in  their  regulations  for  rendering  the  colonies  useful 
to  the  mother  coimtry. — Faire  sans  dire. 

3r 
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I 
which  the  political  disputes  and  contentions  it  : 
England  are  conducted  and  terminated,  in  order  ' 
both  to  give  a  farther  proofof  the  soundness  of  the  ; 
principles  on  which  the  English  government  is  \ 
founded,  and  to  confute  in  general  the  opiotOD  of 
foreign  writers  or  politicians,  who,,  misled  by  the  ' 
apparent  heat  with  which  these  disputes  are  some- 
times carried  on,  and  the  clamour  to  which  tbej 
give  occasion,  look  upon  England  as  a  perpetual 
scene  of  clviJ  broils  and  dissensions. 

In  fact,  if  we  consider,  in  the  first  place,  the 
constant  tenor  of  the  conduct  of  the  parliament, 
we  shaltsee  that  whatever  different  views  thetevt- 
ral  branches  that  compose  il  may  at  times  pursue, 
and  whatever  use  they  may  accordingly  make  d 
their  privileges,  they  never  go,  in  regard  to  each 
other,  beyond  the  terms  of  decency,  or  ereo  of 
that  general  good  understanding  which  ought  to 
prevail  among  them. 

Thus  the  king,  though  he  preserves  the  stjie  of 
his  dignity,  never  addresses  the  two  houses  but  in 
terms  of  regard  and  affection  ;  and  if  at  any  time 
he  chooses  to  refuse  tbeir  bills,  he  only  says  that 
be  will  consider  of  them  (/^  roy  s^  avisera)  ;  which 
is  certainly  a  gentler  expression  than  the  word 
veto. 

The  two  houses,  on  their  part,  though  very  jea- 
lous,  each  within  their  own  walls,  of  the  freedom 


of  speech,  are,  on  the  other  hand,  careful  that  this 
libierty  shall  never  break  out  into  onguarded  ex* 
pressioDs  with  regard  to  the  person  of  the  king.  It 
is  even  a  constant  rule  •  amongst  them  never  to 
mention  him  when  they  mean  to  blame  the  adminia* 
tration ;  and  those  things  which  they  may  choosy 
to  censure,  even  in  the  speeches  made  by  the  king 
in  person,  and  which  are  apparently  his  own  acts* 
are  never  considered  but  as  the  deeds  of  bis  mi- 
nisters, or,  in  general,  of  those  who  have  advised 
him. 

The  two  houses  are  also  equally  attentive  to 
prevent  every  step  that  may  be  inconsistent  with 
that  respect  which  they  owe  to  one  another.  The 
examples  of  their  differences  with  each  other  are 
very  rare,  and  have  been,  for  the  most  part,  mere 
misunderstandings.  Nay,  in  order  to  prevent  dll 
subject  of  altercation,  the  custom  is,  that,  when 
one  house  refuses  to  assent  to  a  bill  presented  by 
the  other,  no  (brmal  declaration  is  made  of  such 
refusal ;  and  that  house  whose  bill  is  rejected  learus 
its  fate  only  from  hearing  no  more  of  it,  or  by 
what  the  members  may  be  told  as  private  persons. 

In  each  house,  the  members  take  care,  even  in 
the  heat  of  debate,  never  to  go  beyond  certaia 
bounds  in  the  manner  of  speaking  of  each  other  : 
if  they  were  to  offend  in  that  respect,  they  would 
certainly  incur  the  censure  of  the  house.    And  as 
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^  reasoD  has  taught  mankind  to  refrain,  in  their  ww,  \ 

.  from  all  injuries  to  each  other  that  have  no  tea-  j 
dency  to  promote  the  main  object  (^  their  conten-  | 
tions,  so  n  kind  of  law  of  nations  (  if  1  may  so  ex« 

^  press  my^felf )  has  been  introduced  among  the  per- 
sons who  form  the  parliament  and  take  a  partia 
the  debates  :  they  have  discovered  that  they  may 
very  well  be  of  opposite  parties,  and  yet  not  hate 
and  persecute  one  another.  Coming  fresh  from 
debates  carried  on  even  with  considerable  warmth, 
they  meet  without  reluctance  in  the  ordinary  in- 
tercourse of  life;  and,  suspending  all  hostilities, 
they  hold  every  place  out  of  parliament  to  be  aeo* 
tral  ground. 

In  regard  to  the  generality  of  the    people,  ^ 
Hiey  never  are  called  upon  to  come  to  a  final  de- 

.  cision  with  respect  to  any  public  measures,  or  ex- 
pressly to  concur  in  supporting  them,  they  preserve 
themselves  still  more  free  from  party  spirit  than 
their  representatives  themselves  sometimes  are. 
Considering,  as  we  have  observed,  the  affairs  of 
government  as  only  matter  of  speculation,  they  ne- 
ver have  occasion  to  engage  in  any  vehement  con- 
tests among  t^iemselves  on  that  account:  much 
[ess  do  they  think  of  taking  an  active  and  violent 
part  in  the  differences  of  particular  factions  or  the 
quarrels  of  private  individuals  :  and  tliose  family 
ieuds,  those  party  animosities,  those  victories,  and 


OF   EKGLANd.  493 

consequent  outrages  of  factions  alternately  success- 
ful ;  in  short,  all  those  inconveniences  which  in  so 
many  other  states  have  constantly  been  the  atten- 
dants of  liberty,  land  which  authors  tell  us  we  must 
submit  to,  as  the  price  of  it,  are  things  in  very  great 
measure  unknown  in  England. 

But  are  not  the  English  perpetually  making 
complaints  against  the  administration  i  and  do 
they  not  speak  and  write  as  if  they  were  conti- 
nually exposed  to  grievances  of  every  kind  ? 

Undoubtedly,  1  shall  answer,  in  a  society  of  be* 
Higs  subject  to  error,  dissatisfactions  will  necessa- 
rily arise  from  some  quarter  or  other  ;  and,  in  a 
free  society,  they  will  be  openly  manifested  by 
complaints.  Besides,  as  every  man  in  England  is 
permitted  to  give  his  opinion  upon  all  subjects, 
and  as,  to  watch  over  the  administration,  and  com- 
plain of  grievances,  is  the  proper  duty  of  the  re- 
presentatives of  the  people,  complaints  must  ne- 
cessarily be  heard  in  such  a  government,  and  even 
more  frequently,  and  upon  more  subjects^  than  io 
any  other. 

But  those  complaints,  it  should  be  remembered, 
are  not,  in  England,  the  cries  of  oppression  forced 
at  last  to  break  its  silence.  They  do  not  suppose 
hearts- deeply  wounded.  Nay,  I  will  go  farther,— 
they  do  not  even  suppose,  very  determinate  senti- 
ments ;  and  they  are  often  nothing  morethao  the 
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first  vent  wfcieh  men  give  to  their  new  and  jet  ut* 
settled  conoeptions. 

The  agitation  of  the  popular  mind,  therefore,  it 
not  in  England  what  it  would  be  in  other  states; 
it  18  not  the  symptoni  of  a  profound  and  general 
discontent,  and  the  forerunner  of  violeot  cofmno* 
tion8«  Foreseen,  regulated,  even  hoped  for  t>v  the 
constitution,  this  agitation  animates  aU  parts  of 
the  state,  and  is  to  be  considered  only  as  tbe  bene* 
ficial  vicissitude  of  tbe  seasons.  Tbe  governing 
power,  being  dependent  on  the  nation^  is  often 
thwarted;  but,  so  long  as  it  continues  to  deserve 
the  affection  of  the  people,  it  can  never  be  eodan- 
gered«  Like  a  vigorous  tree  Mrhich  stretches  its 
branches  far  and  wide,  the  slightest  breath  cajs  pat 
it  in  motion ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  resists  tbe 
winds,  by  the  strength  and  elasticity  of  its  fibres 
and  the  depth  of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  persons  who  conduct  the  public 
affairs  in  England,  they  never  occasion  the  shortest 
interruption  of  the  power  of  the  laws,  or  the  smal- 
lest diminution  of  the  security  of  individuals*  A 
man  who  should  have  incurred  the  enmity  of  the 
most  powerful  men  in  the  state — what  do  I  say  ? 
•—though  he  bad,  like  another  Vatinius,  drawn  up- 
on himself  the  united  detestation  of  all  parties,-^ 


mighty  under  the  protectioo  of  the  laws,  and  by 
keeping  within  the  bounds  required  by  them,  con- 
tinue to  set  both  his  enemies  and  the  whole  nation 
at  defiance. 

The  limits  prescribed  to  this  book  do  not  admit 
of  entering  into  any  farther  particulars  on  the  sub- 
ject we  are  treating  here ;  but  if  we  were  to  pursue 
this  inquiry,  and  investigate  the  influence  which 
the  English  government  has  on  the  manners  and 
customs  ofthe  people,  perhaps  we  should  Bnd  that, 
instead  of  inspiring  them  with  any  disposition  to 
disorder  or  anarchy,  it  produces  in  them  a  quite 
contrary  effect.  As  they  see  the  highest  powers 
in  the  state  constantly  submit  to  the  laws,  and 
they  receive,  themselves,  such  a  certain  protection 
from  those  laws  whenever  they  appeal  to  them,  it 
is  impossible  but  they  must  insensibly  contract  a 
deep-rooted  reverence  for  them,  which  can  at  no 
time  cease  to  have  some  Influence  on  their  actions. 
And,  in  fact,  we  see  that  even  the  lower  class  of 
the  people,  in  England,  notwithstanding  the  ap- 
parent excesses  into  which  they  are  sometimes 
hurried,  possess  a  spirit  of  justice  and  order  supe- 
rior to  what  is  to  be  observed  in  the  same  rank  of 
men  in  other  countries.  The  extraordinary  indul- 
gence which  is  shewn  to  accused  persons  of  every 
degree,  is  not  attended  with  any  of  those  perni** 
wiottc  consequences  which  we  might  at  flrat  be  apt 
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to  fear  from  it :  and  it  is,  perhaps,  to  the  Datare 
of  the  English  coDstituttoa  itself  (lioivever  remote 
the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  diffuses  tbroogh 
all  orders  of  the  people,  that  we  are  to  ascribe  the 
singular  advantage  possessed  by  the  Cngiish  mi- 
tion,  of  employing  an  incomparably  milder  mode 
of  administering  justice  in  criminal  matters  than 
any  other  nation,  and  at  the  same  time  of  af* 
fording,  perhaps,  fewer  instances  of  violence  op 
cruelty. 

Another  consequence  wbiclr  we  nvigbt  observe 
here,  as  flowing  also  from  the  principles  of  the 
English  government,  is  the  moderate  behaviour  of 
those  who  are  invested  with  any  branch  of  public 
autliority.  If  we  look  at  the  conduct  of  public 
officers,  from  the  minister  of  state,  or  the  judge, 
down  to  the  lowest  officers  of  justice,  we  find  a 
spirit  of  forbearance  and  lenity  prevailing  in  Eng- 
land, among  the  persons  in  power,  whicb  cannot 
but  create  surprise  in  tbose  who  have  visited  other 
countries. 

.  Two  circumstances  more  I  shall  mention  here, 
as  peculiar  to  England ;  namely,  the  constant  at- 
tention of  the  legislature  in  providing  for  the  in- 
terests and  welfare  of  the  people,  and  the  indulgence 
shown  by  them  to  their  very  prejudices  ;  advanta- 
ges these,  which  are,  no  doubt,  the  consequence  of 
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the  general  apirit  «that  animates  the  whole  English 
government^  but  are  also  particularly  owing  to  the 
circumstance  peculiar  to  it,  of  having  lodged  the 
active  part  of  legislation  in  the  hands  of  the  repre* 
sentatives  of  the  nation,  and^committed  the  care 
of  alleviating  the  grievances  of  the  f>eopIe  to  per- 
sons who  either  feel  them,  or  see  them  nearly,  and 
whose  surest  path  to  advancement  and  fame  is  to 
be  active  in  finding  remedies  for  them. 

I  mean  not,  however,  to  affirm,  that  the  English 
government  is  free  from  abuses,  or  that  all  possi* 
ble  good  laws  are  enactedj  but  that  there  is  a  con* 
stant  tendency  in  it  both  to  correct  the  one  and 
improve  the  other.  And  that  all  the  laws  which 
are  in  being  are  strictly  executed,  whenever  ap« 
pealed  to,  is  what  I  look  upon  as  the  characteristic 
and  undisputed  advantage  of  the  English  constitu- 
tion,— a  constitution  the  more  likely  to  produce  all 
the  effects  we  have  mentioned,  and  to  procure  in 
general  the  happiness  of  the  people,  since  it  Jms 
taken  mankind  as  they  are,  and  has  not  endeavour- 
ed to  prevent  every  thing,  but  to  regulate  every 
thing ;  I  shall  add,  the  more  difficult  to  discover, 
because  its  form  is  complicated,  while  its  principles 
are  natural  and  simple.  Hence  it  is  that  the  poli- 
ticians of  antiqnity,  sensible  of  the  inconveniences 
of  the  governments  they  had  opportunities  of 
knowing,  wished  for  the  establishment  of  such  a 
3s 


SOO  THIS   O0N8TITUTI0K 

war, — and  clefended  by  the  courage  of  her  seamen, 
—she  preserves  that  mysterioos  essence,  that  sa- 
cred fire  so  difficult  to  be  kindled,  and  which,  if  it 
were  once  extinguished,  would  perhaps  never  be 
lighted  a^ain.  When  the  world  shall  have  been 
again  laid  waste  by  conquerors,  she  will  still  con- 
tinue to  show  mankind,  not  only  the  principle  that 
ought  to  unite  them,  but,  what  is  of  no  less  im» 
portance,  the  form  under  which  they  ought  to  be 
united.  And  the  philosopher,  when  he  considers 
the  constant  fate  of  civil  societies  amongst  men, 
and  observes  the  numerous  and  powerful  causes 
which  seem,  as  it  were,  unavoidably  to  conduct 
them  all  to  a  state  of  political  slavery,  will  take 
comfort  in  seeing  that  Liberty  has  at  length  dis- 
closed her  nature  and  genuine  principles,  and 
secured  to  herself  an  asylum  against  despotism  on 
one  hand,  and  popular  licentiousness  on  the  other. 
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$ihoweds  and  merely  showed  her^alf,  to  the  ioge* 
uious  nations  of  aatiquily  who  inhabited  the  south 
pf  Europe.  They  were  constantly  mistaken  jn  th^ 
fprm  of  the  worship  they  paid  to  her*  As  they 
continually  aimed  at  extending  dominion  and  goQ** 
^ue$t  over  other  nations,  they  were  no  less  misr 
iaken  in  the  spirit  of  that  worsiiip ;  and  though 
they  continued  for  ages  to  pay  their  devotions  to 
i;hi9  divinity,  she  still  continued*  with  regard  tQ 
them,  to  be  the  unknown  goddess. 

Excluded^  since  that  time,  from  those  places  to 
vhich  she  had  seemed  to  give  a  preference,  driv^rl 
to  the  extremity  of  the  Western  World,  banished 
even  out  of  the  Continent,  she  has  taken  refuge  in 
the  Atlantic  Ocean.  There  it  is,  that,  freed  from 
the  dangers  of  external  disturbance,  and  assisted 
by  a  happy  pre-arran'gement  of  things,  she  has 
been  able  to  display  the  form  that  suited  lier  ;  and 
she  has  found  six  centuries  to  have  been  necessary 
for  the  completion  of  her  work. 

Being  sheltered,  as  it  were,  within  a  citadel,  she 
there  reigns  over  a  nation  which  is  the  better  en- 
titled to  her  favours,  as  it  endeavours  to  extend 
her  empire,  and  carries  with  it,  to  tvery  part  of  its 
dominions,  the  blessings  of  industry  and  equality. 
Fenced  in  on  every  side  (  lo  use  the  expression  of 
Chamberlayne)  with  a  wide  and  deep  ditch,  the 
sea, — guarded  with  strong  out-works,  its  ships  of 
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war, — and  clefended  by  the  courage  of  her  seamen, 
—she  preserves  that  mysterioos  essence,  that  si. 
cred  fire  so  difficult  to  be  kindled^  and  which,  ifit 
were  once  extinguished,  would  perhaps  never  be 
lighted  a^in.  When  the  world  shall  have  been 
again  laid  waste  by  conquerors,  she  will  still  con- 
tinue to  show  mankind,  not  only  the  principle  that 
ought  to  unite  them,  but,  what  is  of  no  less  im- 
portance,  the  form  under  which  they  ought  to  be 
united.  And  the  philosopher,  when  he  considers 
the  constant  fate  of  civil  societies  amongst  men, 
and  observes  the  numerous  and  powerful  causes 
which  seem,  as  it  were,  uuavoidabty  to  conduct 
them  all  to  a  state  of  political  slavery,  will  take 
comfort  in  seeing  that  Liberty  has  at  length  dis- 
closed her  nature  and  genuine  principles,  aad 
secured  to  herself  an  asylum  against  despotism  oa 
ene  hand,  and  popular  licentiousness  on  the  other. 
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Pleas  dismembered  from  it,  103.  The  Court  of  King^s  Bench 
may  be  considered  as  the  remains  of  it,  104. 

Author  occasional  personal  remarks  of  his,  350,  396, 412,  420. 
His  Memorials  of  Human  Superstition  quoted,  476. 
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Borons,  originally  in  a  great  measure  independent  in  France,  12. 

Not  90  in  England,  14.     Unite  in  a  common  cause  with  the 

people,  21,317,  422. 
Beauchamp,  lord  (now  marquis  of  Hertford),  procures  the  passing 

of  a  bill  for  limiting  peisooal  airefts,  111. 
3  T 


494  THE  c^MsnitjTioir 

first  veDt  which  men  give  to  tbetr  new  and  yet  oa« 
settled  concept ions« 

The  agitation  of  tbe  popular  mind,  therefore,  ii 
not  in  Engtand  what  it  woald  be  io  other  states; 
it  18  not  tile  symptom  of  a  profound  and  general 
discontent,  and  the  fereruaner  of  violent  ccHmno* 
ttons«  Foreseen,  regulated,  even  hoped  for  by  the 
constitution,  this  agitation  animates  all  parts  of 
the  state,  and  is  to  be  considered  only  as  t  lie  bene^ 
ficial  vicissitude  of  the  seasons.  The  governing 
power,  being  dependent  on  the  natioo,  is  oftea 
thwarted;  but,  so  long  as  it  oonitnuea  to  deserve 
the  affection  of  the  people,  it  can  never  be  emian* 
gered«  Like  a  vigorous  tree  which  stretches  its 
branches  far  and  wide,  the  slightest  breath  can  put 
it  in  motion  ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  resists  the 
winds,  by  the  strength  and  elasticity  of  its  fibres 
and  the  depth  of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  persons  who  conduct  the  public 
affairs  in  England,  they  never  occasion  the  shortest 
interruption  of  the  power  of  the  laws,  or  the  smal- 
lest diminution  of  the  security  of  individuals*  A 
man  who  should  have  incurred  the  enmity  of  the 
most  powerful  men  in  the  state — what  do  I  say  ? 
-—though  he  bad,  like  another  Vatinius,  drawn  up- 
on himself  the  united  detestation  of  all  partiesp— * 


mighty  under  the  protection  of  the  lairs,  and  by 
keeping  within  the  bounds  required  by  tbem,  con- 
tiuae  to  set  both  his  enemies  and  the  whole  nation 
at  defiance. 

The  limits  prescribed  to  this  book  do  not  admit 
of  entering  into  any  farther  particulars  on  the  sub* 
ject  we  are  treating  here ;  but  if  we  were  to  pursue 
this  inquiry^  and  investigate  the  influence  which 
the  English  government  has  on  the  manners  and 
customs  ofthe  people,  perhaps  we  should  find  that, 
instead  of  inspiring  them  with  any  disposition  to 
disorder  or  anarchy,  it  produces  in  them  a  quite 
contrary  eflfect.  As  they  see  the  highest  powers 
in  the  state  constantly  submit  to  the  laws,  and 
they  receive,  themselves,  such  a  certain  protection 
from  those  laws  whenever  they  appeal  to  them,  it 
is  impossible  but  they  must  insensibly  contract  a 

deep*rooted  reverence  for  them,  which  can  at  no 

• 

time  cease  to  have  some  Influence  on  their  actions. 
And,  in  fact,  we  see  that  even  the  lower  class  of 
the  people,  in  England,  notwithstanding  the  ap- 
parent excesses  into  which  they  are  sometimes 
hurried,  possess  a  spirit  of  justice  and  order  supe- 
rior to  what  is  to  be  observed  in  the  same  rank  of 
men  in  other  countries.  The  extraordinary  indul- 
gence which  is  shewn  to  accused  persons  of  every 
degree,  is  not  aiteaded  with  any  of  those  perni«* 
(r*ious  consequences  which  we  might  ac  first  be  apt 
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to  fear  from  it :  and  it  is,  perhaps,  to  the  natiire 
of  the  English  coDstituttoa  itself  (^hovrever  remote 
the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  diffuses  tbroagh 
all  orders  of  the  people,  that  we  are  to  ascribe  the 
singular  advantage  possessed  by  the  English  na-* 
tion,  of  employing  an  incomparably  milder  mode 
of  administering  justice  in  criminal  matters  than 
any  other  nation,  and  at  the  same  time  of  af- 
fording, perhaps,  fewer  iDstances  of  violence  op 
cruelty. 

Another  consequence  which  we  nvigbt  observe 
here,  as  flowing  also  from  the  principles  of  the 
English  government,  is  the  moderate  behaviour  of 
those  who  are  invested  with  any  branch  of  public 
authority.  If  we  look  at  the  conduct  of  public 
officers,  from  the  minister  of  state,  or  the  judge, 
down  to  the  lowest  ofikrers  of  justice,  we  find  a 
spirit  of  forbearance  and  lenity  prevailing  in  Eng- 
land, among  the  persons  in  power,  which  cannot 
but  create  surprise  in  those  who  have  visited  other 
countries. 

.  Two  circumstances  more  I  shall  mentioa  here, 
as  peculiar  to  England ;  namely,  the  constant  at- 
tention of  the  legislature  in  providing  for  the  in- 
terests and  welfare  ofthe  people,  and  the  indulgence 
shown  by  them  to  their  very  prejudices  ;  advanta- 
ges these,  which  are,  no  doubt,  the  consequence  of 
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the  general  fipirit  «that  animates  the  whole  English 
government^  but  are  also  particularly  owing  to  the 
circumstance  peculiar  to  it,  of  having  lodged  the 
active  part  of  legislation  in  the  hands  of  the  repre* 
sentatives  of  the  nation,  and^committed  the  care 
of  alleviating  the  grievances  of  the  f>eople  to  per- 
sons who  either  feel  them,  or  see  them  nearly,  and 
whose  surest  path  to  advancement  and  fame  is  to 
be  active  in  finding  remedies  for  them. 

I  inean  not,  however,  to  affirm,  that  the  English 
government  is  free  from  abuses,  or  that  all  possi- 
ble good  laws  are  enactedj  but  that  there  is  a  con- 
stant tendency  in  it  both  to  correct  the  one  and 
improve  the  other.  And  that  all  the  laws  which 
are  in  being  are  strictly  executed,  whenever  ap« 
pealed  to,  is  what  I  look  upon  as  the  characteristic 
and  undisputed  advantage  of  the  English  constitu- 
tion,— a  constitution  the  more  likely  to  produce  all 
the  effects  we  have  mentioned,  and  to  procure  in 
general  the  happiness  of  the  people,  since  it  Jms 
taken  mankind  as  they  are,  and  has  not  endeavour- 
ed to  prevent  every  thing,  but  to  regulate  evttj 
thing ;  I  shall  add,  the  more  difficult  to  discover, 
because  its  form  is  complicated,  while  its  principles 
are  natural  and  simple.  Hence  it  is  that  the  poli- 
ticians of  antiquity,  sensible  of  the  inconveniences 
of  the  governments  they  had  opportunities  of 
knowing,  wished  for  the  establishment  of  such  a 
3s 
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{iboweds  md  merely  showed  ber^alf,  to  the  inge* 
uiou$  nations  pfaatiquily  who  inhabited  the  south 
^f  Europe.  They  were  constantly  mistaken  jn  th^ 
fprm  of  the  worship  they  paid  to  her.  As  they 
continually  aimed  at  extending  dominion  and  goQ** 
^ue$t  over  other  nations,  they  were  no  less  misr 
iaken  in  the  spirit  of  that  worship ;  and  though 
they  continued  for  ages  to  pay  their  devotions  to 
this  divinity,  she  still  continued,  with  regard  tQ 
them,  to  be  the  unknown  goddess. 

Excluded,  since  that  time,  from  those  places  to 
vhich  she  had  seemed  to  give  a  preference,  driven 
to  the  extremity  of  the  Western  World,  banished 
even  out  of  the  Continent,  she  has  taken  refuge  in 
the  Atlantic  Ocean.  There  it  is,  that,  freed  from 
the  dangers  of  external  disturbance,  and  assisted 
by  a  happy  pre-arrangement  of  things,  she  has 
been  able  to  display  the  form  that  suited  lier  ;  and 
she  has  found  six  centuries  to  have  been  necessary 
for  the  completion  of  her  work. 

Being  sheltered,  as  it  were,  within  a  citadel,  she 
there  reigns  over  a  nation  which  is  the  better  en- 
titled to  her  favours,  as  it  endeavours  to  extend 
her  empire,  and  carries  with  it,  to  every  part  of  its 
dominions,  the  blessings  of  industry  and  equality. 
Fenced  in  on  every  side  (  lo  use  the  expression  of 
Chamberlayne)  with  a  wide  and  deep  ditch,  the 
sea, — guarded  with  strong  out-works,  its  ships  of 
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war, — and  clefended  by  the  courage  of  her  seamen, 
—she  preserves  that  mysteriooa  essence,  that  si- 
cred  fire  so  difficult  to  be  kindled^  and  which,  ifit 
were  once  extinguished,  would   perhaps  never  be 
lighted  ag^in.     When  the  world  shall   have  been 
again  laid  waste  by  conquerors,  she  will  still  cod-  \ 
tinueto  show  mankind,  not  only  the  principle  tiut 
ought  to  unite  them,  but,  what  is  of  no  less  im- 
portance, the  form  under  which  they  ought  to  be 
united.     And  the  philosopher,  when  he  considen 
the  constant  fate  of  civil  societies  amongst  men, 
and  observes  the  numerous  and  powerful  causei 
which  seem,  as  it  were,  uuavoidably  to  conduct 
them  all  to  a  state  of  political  slavery,   will  take 
comfort  in  seeing  that  Liberty  has  at  length  dis- 
closed  her   nature  and  genuine   principles,   aad 
secured  to  herself  an  asylum  against  despotism  oa 
ene  hand,  and  popular  licentiousness  on  the  other. 
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first  veDt  which  men  give  to  thetr  new  and  yet  oa« 
settled  conceptions. 

The  agitation  of  tbe  popular  mind,  thereibre,  ii 
not  in  Engtand  what  it  iroald  be  in  other  states i 
it  18  not  the  symptom  of  a  profound  and  general 
discontent,  and  the  forerunner  of  violeot  commo* 
ttons«  Foreseen,  regulated,  even  hoped  for  by  the 
constitution,  this  agitation  animates  atl  parts  of 
the  state,  and  is  to  be  considered  only  aa  the  bene* 
ficial  vicissitude  of  the  seasons.  The  governing 
power,  being  dependent  on  the  natioo,  is  oftea 
thwarted;  but,  so  long  as  it  oonitnuea  to  deserve 
the  affection  of  the  people,  it  can  never  be  endan* 
gered«  Like  a  vigorous  tree  which  stretches  its 
branches  far  and  wide,  the  slightest  breath  caA  pot 
it  in  motion  ;  but  it  acquires  and  exerts  at  every 
moment  a  new  degree  of  force,  and  resists  the 
winds,  by  the  strength  and  elasticity  of  its  fibres 
and  the  depth  of  its  roots. 

In  a  word,  whatever  revolutions  may  at  times 
happen  among  the  persons  who  conduct  the  public 
affairs  in  England,  they  never  occasion  the  shortest 
interruption  of  the  power  of  the  laws,  or  the  smal- 
lest diminution  of  the  security  of  individuals*  A 
man  who  should  have  incurred  the  enmity  of  the 
most  powerful  men  in  the  state — what  do  I  say  ? 
-—though  he  had,  like  another  Vatinius,  drawn  up- 
on himself  the  united  detestation  of  all  partiesp— * 


err  BHGliAHD*  49^ 

iniglit»  under  the  protectioa  of  the  laws,  and  by 
keeping  within  the  bounds  required  by  tbem,  con- 
tiune  to  set  both  his  enemies  and  the  whole  nation 
at  de6ance. 

The  limits  prescribed  to  this  book  do  not  admit 
of  entering  into  any  farther  particulars  on  the  sub- 
ject we  are  treating  here ;  but  if  we  were  to  pursue 
this  inquiry^  and  investigate  the  influence  which 
the  English  goTernment  has  on  the  manners  and 
customs  of  the  people,  perhaps  we  should  find  that, 
instead  of  inspiring  them  with  any  disposition  to 
disorder  or  anarchy,  it  produces  in  them  a  quite 
contrary  effect.  As  they  see  the  highest  powers 
in  the  state  constantly  submit  to  the  laws,  and 
they  receive,  themselves,  such  a  certain  protection 
from  those  laws  whenever  they  appeal  to  them,  it 
is  impossible  but  they  must  insensibly  contract  a 
deep-rooted  reverence  for  them,  which  can  at  no 
time  cease  to  have  somelnfluence  on  their  actions. 
And,  in  fact,  we  see  that  even  the  lower  class  of 
the  people,  in  England,  notwithstanding  the  ap- 
parent excesses  into  which  they  are  sometimes 
harried,  possess  a  spirit  of  justice  and  order  supe- 
rior to  what  is  to  be  observed  in  the  same  rank  of 
men  in  other  countries.  The  extraordinary  indul- 
gence which  is  shewn  to  accused  persons  of  every 
degree,  is  not  attended  with  any  of  those  perni<* 
(Hous  consequences  which  we  might  at  first  be  apt 
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to  fear  from  it :  and  it  is,  perhaps,  to  the  nature 
of  the  English  coDstitutton  itself  (^however  remote 
the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  diffuses  tbroagii 
all  orders  of  the  people,  that  we  are  to  ascribe  the 
singular  advantage  possessed  by  the  Elnglish  na-' 
tion,  of  employing  an  incomparably  milder  mode 
of  administering  Justice  ia  criminal  matters  than 
any  other  nation,  and  at  the  same  time  of  af- 
fording, perhaps^  fewer  instances  of  violence  or 
cruelty. 

Another  consequence  wbiclr  we  m^igbt  observe 
here,  as  flowing  also  from  the  principles  of  the 
English  government,  is  the  moderate  behavioor  of 
those  who  are  invested  with  any  branch  of  public 
authority.  If  we  look  at  the  conduct  of  public 
officers,  from  the  minister  of  state,  or  the  jndge, 
down  to  the  lowest  officers  of  justice,  we  find  a 
spirit  of  forbearance  and  lenity  prevailing  in  Eng- 
land, among  the  persons  in  power,  which  cannot 
but  create  surprise  in  those  who  have  visited  other 
countries. 

.  Two  circumstances  more  I  shall  mention  here, 
as  peculiar  to  England ;  namely,  tlie  constant  at- 
tention of  the  legislature  in  providing  for  the  in- 
terests and  welfare  of  the  people,  and  the  indulgence 
shown  by  them  to  their  very  prejudices  ;  advanta- 
ges these,  which  are^  no  doubt^  the  consequence  of 


the  general  epirit  -that  aDimates  the  whole  English 
government^  but  are  also  particularly  owing  to  the 
circumstance  peculiar  to  it,  of  having  lodged  the 
active  part  of  legislation  in  the  hands  of  the  repre- 
sentatives of  the  nation,  and^committed  the  care 
of  alleviating  the  grievances  of  the  f>eQple  to  per- 
sons who  either  feel  them,  or  see  them  nearly,  and 
whose  surest  path  to  advancement  and  fame  is  to 
be  active  in  finding  remedies  for  them. 

I  tnean  not,  however,  to  affirm,  that  the  English 
government  is  free  from  abuses,  or  that  all  possi- 
ble good  laws  are  enacted^  but  that  there  is  a  con- 
stant  tendency  in  it  both  to  correct  the  one  and 
improve  the  other.  And  that  all  the  laws  which 
are  in  being  are  strictly  executed^  whenever  ap« 
pealed  to,  is  what  I  look  upon  as  the  characteristic 
and  undisputed  advantage  of  the  English  constitu- 
tion,— a  constitution  the  more  likely  to  produce  all 
the  effects  we  have  mentioned,  and  to  procure  in 
general  the  happiness  of  the  people,  since  it -has 
taken  mankind  as  they  are,  and  has  not  endeavour- 
ed to  prevent  every  thing,  but  to  regulate  every 
thing ;  I  shall  add^  the  more  difficult  to  discover, 
because  its  form  is  complicated,  while  its  principles 
are  natural  and  simple.  Hence  it  is  that  the  poli- 
ticians of  antiq4]ity,  sensible  of  the  inconveniences 
of  the  governments  they  had  opportunities  of 
knowing,  wished  for  the  establishment  of  such  a 
«s 


I 


4*98  THE  COMSTITUTfeN 

government,  without  much  hope  of  ever  seeiDgil 
realised :  ^  even  Tacitus,  an  excellent  Judge  of  po^ 
litical  subjects,  considered  it  as  a  project  eotireiy 
ciiimerical.f  Nor  was  it  because  he  had  nottboagiit 
of  it,  had  not  reflected  on  it,  that  he  was  of  this 
opinion:  he  bad  sought  for  such  a  govemmeotf  i 
had  had  a  glimpse  of  it,  and  yet  continued  to  pro-  - 
Aounce  it  impracticable.  ' 

Let  us  not,  therefore,  ascribe  to  the  confined  j 
views  of  man,  to  hts  imperfect  sagacitjr,  the  disco-  I 
very  of  this  important  secret.  The  world  roigbl 
have  grown  old,  generations  might  have  succeeded 
generations,  still  seeking  it  in  vain*  It  has  been 
by  u,  fortunate  conjunction  of  circnmstances^I 
«hall  add,  by  the  assistance  of  a  favourable  sitnt* 
tion-^that  Liberty  has  at  last  been  able  to  erect 
herself  a  temple^ 

Invoked  by  every  nation^  but  of  too  delicate  9 
nature,  as  it  »liou]d  seem,  to  subsist  in  societies 
formed  of  Mich  imperfect  beings  as  mankind,  she 

*  '*  Staiiio  esse  opiinie  constituUni  renipublicam  quae  ex  triVms 
^eneribus  ilUs,  regoli,  c^timo,  ei  pojiuIoH,  luodicc  confusa.'"*-* 
Ct'c,  Frag, 

t  "  Cunctas  nationes  et  urbes,  populus,  aut  priores,  awt  singuli, 
^egunt  Dclecta  ex  his  ct  constituia  rcipablicae  forma,  la«dan  fa- 
cUius  quaiia  evenire  :  vol  si  evenit,  baud  diuluroa  esso  potest/'-^ 
Tac,  Ann,  lib.  iv. 
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^bowedf  and  merely  showed  h^r^elf^  to  the  inge? 
DJous  nations  of  autiquiky  who  iababited  the  south 
^f  Europe.  They  were  constantly  mistaken  in  th^ 
form  of  the  worship  they  paid  to  her*  A3  they 
continually  aimed  at  extending  dominion  find  goQ* 
que$t  oi^er  other  nations^  they  were  no  less  rnisr 
taken  in  the  spirit  of  that  worsliip ;  and  thqqgli 
they  continued  for  ages  to  pay  their  devotions  to 
this  divinity,  she  still  continued*  with  regard  tQ 
them^  to  be  the  unknown  goddess. 

Excluded^  since  that  tiipe,  from  those  places  to 
ivhich  slie  had  seemed  to  give  a  preference,  driver! 
to  the  extremity  of  the  Western  World,  banished 
€V€n  out  of  the  Continent,  she  has  taken  refuge  ia 
the  Atlantic  Ocean.  There  it  is,  that,  freed  from 
the  dangers  of  external  disturbance,  and  assisted 
by  a  happy  pre-arran'gement  of  things,  she  has 
been  able  to  display  the  form  that  suited  lier  ;  and 
she  has  found  six  centuries  to  have  been  necessary 
for  the  completion  of  her  work. 

Being  sheltered,  as  it  were,  within  a  citadel,  she 
there  reigns  over  a  nation  which  is  the  better  en- 
titled to  her  favours,  as  it  endeavours  to  extend 
her  empire,  and  carries  with  it,  to  every  part  of  its 
dominions,  the  blessings  of  industry  and  equality. 
Fenced  in  on  every  side  (  to  use  the  expression  of 
Chamberlayne)  with  a  wide  and  deep  ditch,  the 
fica, — guarded  with  strong  out-works,  its  ships  of 
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war, — and  defendied  by  the  courage  of  her  seamen, 
—she  preserves  that  tnysteriods  essence,  that  si. 
cred  fire  so  difficult  to  be  kindled,  and  which,  if  it 
were  once  extinguished,  would  perhaps  never  be 
lighted  again.  When  the  world  shall  have  been 
again  laid  waste  by  conquerors,  she  will  still  con* 
tinueto  show  mankind,  not  only  the  principle  that 
ought  to  unite  them,  but,  what  is  of  no  less  im- 
portance, the  form  under  which  they  ought  to  be 
united.  And  the  philosopher,  when  he  consider! 
the  constant  fate  of  civil  societies  amongst  men, 
and  observes  the  numerous  and  powerfal  causei 
which  seem,  as  it  were,  uuavoidably  to  conduct 
them  all  to  a  state  of  political  slavery,  will  take 
comfort  in  seeing  that  Liberty  has  at  length  dis- 
closed her  nature  and  genuine  principles,  and 
secured  to  herself  an  asylum  against  despotism  oa 
ene  hand,  and  popular  licentiousness  on  the  other. 
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AMERICA'S  Colonies,  their  claim  of*^ voting  supplies  to  the 
crown,  hurtful,  if  ohtained,  to  the  EInglidh  constitution,  485, 
487.  What  ou^t  to  have  bc^en  the  general  conduct  of  minis- 
ters in  regard  to  the  colonies,  488. 

Appeal,  in  case  of  murder,  iis  effects,  and  to  whom  allowed,  83. 

Army,  restrictions  on  the  power  of  the  king  in  regard  to  the  keep 
ing  of  it,  84,  85.  Is  not,  in  England,  the  means  of  supporting 
the  authority  of  the  crown,  412.  How  little  its  assistance  was 
useful  to  James  II.  435.     See  Military  Patcer  and  Croian^ 

Arrest,  method  of,  in  civil  causes,  by  the  English  laws,  105,  106. 
By  the  Roman  laws,  108,  109.  The  aitcratioi»  in  tlie  English 
law  in  that  respect,  110. 

Assemblies,  popular,  tiie  disadvantages  they  lie  under  in  regard  to 
each  coming  to  any  deliberate  well-weighed  resolution,  235, 
236.  The  advantages  a  few  dls-tingubhed  citizens  have  over 
them,  240.  Tull/s  passage  concerning  them,  251.  See  Peo- 
ple, Commonwealths,  Rome, 

Athens,  arbitraiy  proceedings  of  its  magistrates,  259. 

Aula  Regis,  what  kind  of  Court,  14.  The  Court  of  Common 
Pleas  dismembered  from  it,  103.  The  Court  of  King's  Bench 
may  be  considered  as  the  remains  of  it,  104. 

Author  occasional  perEM)nal  remarks  of  his,  350,  39d,  412,  420. 
His  Memorials  of  Human  Superstition  quoted,  476. 

B 

Barons,  originally  in  a  great  measure  independent  in  Franco,  121 
Not  so  in  England,  14.  Unite  in  a  common  cause  with  the 
people,  21,317,  422. 

Beauchamp,  lord  (now  marquis  of  Hertford),  procures  the  passing 
of  a  bill  for  limiting  penooal  airoits,  HI. 

3  T 
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Bilis,  how  deliberated  upon  and  framed,  6.4,  212,  220,  2o2,  ^  \ 
Commons  and  Parliameni.  J 

Bill  of  Rights,  an  account  of,  55.     Utility  of  its  provisions^  3^. 
Blackslone,  judge,  quoted,  ^5,  J3(J,  172,  337  303.- 
Burnel,  bishop,  quoted,  342,  435. 


Gesar,  public  speech  of  his  quoted,  355. 

Censorial  power,  that  established  in  Rome  only  a  senatorial  ai^ 
fico,,  270f     Sec  Press, 

Censors,  in  Rome,  might  remove  a  man  from  one  tribe  into  ano- 
ther, and  elect  senators,  261. 

Chancery,  court  of,  its  office  in  regard  to  the  fraroing  of  writs,  121. 
See  Equity,  courts  oL 

Charles  L  sketch  of  his  reign,  45—49.  Maintains  his  gtomd 
eleven  years  against  the  violent  political  and  religious  spirit  of 
his  times,  426.  His  attempt  to  seize  tlic  Hve  members  led  to 
the  civil  war,  429. 

Charles  11.  conduct  of,  51. 

Charla,  Magna,  substance  of,  25,  26. 

Cicero  quoted,  1 16,  133,  248,  251,  260,  331. 

Civil  English  laws,  divided  into  mi  written  and  written  Taw,  100. 
The  sources  of  the  unwritten  law,  101.  How  far  the  a'tfilhw 
is  a  part  of  the  same,  1 02»  What  the  written  law  is,  ibid.  Pe- 
cullurities  of  tlie  English  civil  laws,  105.  Refinements  andsub- 
tilties  in  thorn,  ill,  et  seq.  Compared  with  the  old  Roman 
civil  laws,  1J8. 

GV// power  in  England,  how  superior  to  ilie  military,  429,  433. 

Cicil  Roman  lawis,  tlie  constant  dislike  of  the  English  lawyers  for 
them,  98,  99.  Formalities  in  the  ancient  Roman  laws^  1 15k 
The  different  collections  of  them,  140. 

CoAe,  sir  Edward,  quoted.  166,  170,  213,  278. 

Comines,  Philip  de,  quoted,  37. 

Commons,  English,  their  origin,  under  Henry  III.  and  Gdward  I. 
29,  30.  How  inconsiderable  their  weight  at  first,  30.  This 
soon  increases,  31.  Farther  advances,  38,  39.  How  the  house 
is  constituted,  5'^,  Vindicate  tlie  right  of  taxation  against  the 
attempts  of  the  crow^n,  42,  48.  And  of  the  lords,  80.  See  Tclt- 
aiion.  They  cannot  vote  by  proxy,  213.  Enjoy  a  freedom  of 
debate  superior  to  that  ever  possessed  by  any  popular  assemhlj, 
221.     They  are  debarred  mm  Ukj  share  in  tbe  executiTe  au- 
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Qioiy,  265.  Are  thence  led  to  serve  the  people  faithfully,  267, 
208.  Striking  instances  of  this  in  the  laws  they  have  framed 
at  particular  times,  318 — 20.    And  in  their  watching  their  exe- 

^  cution,  335 — ^7.  Have  impeached  the  servants  of  the  crown 
and  judges,  338.  Their  proceedings  in  the  case  of  sir  John 
Coventry,  341 — 2.  See  Parliament  and  Representative. 
Abridge  their  own  personal  privileges,  345.  Do  strict  justice 
on  their  o^ti  members,  ibid-  On  what  occasion  they  repealed 
the  statute  De  Hwretico  Cmnburendo,  357.  Their  attacks  on 
the  crown's  prerogative  defeated  by  the  lords,  368.  They  in 
their  turn  defeat  tlie  like  attempts  from  the  lords,  369. 

Xkfmmonwealthsy  the  people  in  them  a]>t  to  be  misled  by  favourite 
leaders,  187 — 8.  The  division  of  the  executive  autiiority  that 
takes  place  in  them,  makes  it  very  difficult  to  lay  it  under  pro- 
per restraint,  207,  The  ))eople  unavoidably  betrayed  by  thoso 
whom  they  trust  with  power,  255,  200,  202.  Revolutions  al- 
ways concluded,  in  them,  in  a  manner  disadvantageous  t«  pub- 
lic liberty*,  304.  See  Revolutions.  The  laws  to  secure  the 
hberty  of  the  citizens,  besides  being  imperfect,  are  not  oven 
carefully  executed,  321.  et  seq.  Cannot  subsist  without  cer- 
tain arbitrary  powers,  contrary  to  the  liberty  of  the  citiisens,  3112. 
Do  not  admit  the  liberty  of  speaking  and  writing,  aud,'perhapS| 
cannot,  31)6.  The  power  of  the  government  supposed  by  law 
to  be  unbounded,  till  stopped  by  some  positive  regulation,  419. 
By  what  means  com  moo  weal  tlis  generally  lose  their  liberties, 
445.  Grreat  difficulty  for  the  people  in  them  to  preserve  their 
rights,  445 — 6.     See  Rome  and  Geneva. 

Conquest,  the,  is  the  real  xra  of  the  formation  of  the  present  Eng- 
lish government,  7. 

Constitution,  English,  the  seras  of  its  formation,  7,  37, 55,  78. 
Being  different  from  that  of  all  other  free  states,  cannot  fall  in- 
to ruin  from  the  same  causes,  439.  'Causes  that  operate  for  its 
preservation,  448.  Endangered  by  the  offers  of  Columbus  to 
Henry  VII.  453.  Farther  reasons  of  its  future  preservation, 
459.  How  it  rises  again,  after  being  in  a  manner  overwhelm- 
ed, 460.  Dangers  to  which  it  may  be  exposed,  ibid.  In  what 
circumstances  it  may  be  looked  upon  as  annihilated,  462.  Med- 
dling with  it,  upon  the  wore  of  ipiprovement,  may  prove  very 
dangerous  experiments,  460.  See  Crown,  Would  have  boon 
altered  by  granting  the  Americans  their  claims,  488.  See  Tajt- 
ation.  Seems  to  diftiise  a  spirit  of  order  and  justice  among  tlic 
lower  classes  of  the  people,  ^'195.  *Such  a  one  wished  for  by 
t\»  politician?  of  antiquity,  497. 
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to  fear  from  it :  and  it  is,  perhaps,  to  the  nature 
of  the  English  constituttoa  itself  (^liawever  remote 
the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  difTusestbroogii 
all  orders  of  the  people,  that  we  are  to  ascribe  the  | 
singular  advantage  possessed  by  the  Elnglish  ni-  t 
tion,  of  employing  an  incomparably  milder  mode  • 
of  administering  justice  in  criminal  matters  than  \ 
any  other  nation,  and  at  the  saaie  time  of  af-  ^ 
fording,  perhaps,  fewer  instances  of  violence  or 
cruelty. 

Another  consequence  which  we  n^igbt  observe 
here,  as  flowing  also  from  the  principles  of  the  t 
English  government,  is  the  moderate  behaviour  of  j 
those  who  are  invested  with  any  branch  of  public 
authority.  If  we  look  at  the  conduct  of  public 
officers,  from  the  minister  of  state,  or  the  judge, 
down  to  the  lowest  ofikrers  of  justice,  we  find  a 
spirit  of  forbearance  and  lenity  prevailing^  in  Eng- 
land, among  the  persons  in  power,  which  cannot 
but  create  surprise  in  those  who  have  visited  other 
countries. 

Two  circumstances  more  I  shall  mention  here, 
as  peculiar  to  England ;  namely,  the  coustaut  at- 
tention of  the  legislature  in  providing  for  the  in- 
terests and  welfare  of  the  people,  and  the  indulgence 
shown  by  them  to  their  very  prejudices  ;  advanta- 
ges these,  which  are,  no  doubt,  the  consequence  of 


Ufoeriy  of  speaking  and  writing,  397 — 8.  III.  The  unlimited 
freedom  of  debate  in  parliament,  403.  IV.  The  union  among 
all  orders  of  subjects  in  defence  of  public  liberty,  405.  V.  Tha 
unlimited  freedom  allowed  to  the  peogle  of  meddling  with  go- 
.vemment  affairs,  407.  VI.  The  impartiality  with  which  jus- 
.iice  is  administered,  without  respect  to  persons,  409.  VII. 
Needlessness  of  an  armed  force  to  support  its  power,  412. 
VIII.  its  strict  respect  even  for  the  letter  of  the  law,  421.  IX. 
The  lenity  used  in  the  administration  of  criminal  justice,  may, 
perhaps,  be  ascribed  in  great  pact  to  the  general  security  which 
the  stable  power  of  the  crown  gives  to  the  whole  machine  of 
government,  422.  The  great  power  the  crown  formeriy  derived 
from  its  dominions  beyond  sea,  supplied  afterwards  by  sudden 
circumstances  at  home,  425.  Instances  of  thb  great  power 
without  the  support  of  an  arm^d  force,  426 — 7.  It  keeps  th«^ 
.military  power  in  a  surprising  state  of  subjection  to  the  law, 
429.  Instances  of  this,  430.  Really  could  not,  in  the  goneifal 
situation  of  things,  derive  any  assistance  from  a  standing  army 
against  the  people,  432 — S.  The  method  it  should  adopt  for 
setting  aside  the  present  constitution,  436.  Its  power  is  wholly 
annexed  to  the  civil  branch  of  its  office,  437.  Hints  concerning 
its  efiectual  foundations,  438.  Prevents  the  English  constitu- 
.tion  from  being  destroyed  in  the  same  manner  the  Roman  re* 
public  was,  441.  The  great  usefulness  of  its  veio  power,  452. 
Considerations  on  the  attempts  to  abridge  its  prerogative,  462. 
In  what  circumstances  those  attempts  might  be  brought  to  suc- 
ceed, 453.  A  comparison  between  its  prerogative,  and  that  of 
the  kings  of  Sweden,  before  the  last  revolution,  465.  The 
abridging  of  its  prerogatives  might  not  answer  the  expectations 
of  those  politicians  who  wish  for  it,  468  et  seq.  Sketchf^  of 
the  dangers  to  public  liberty  that  might  arise  therefrom,  472. 
The  rule  to  be  followed  in  pursuing  such  attempts,  474.  How 
dependent  on  the  people  for  its  supplies,  see  Tiuaation, 

D 

Dehatey  freedom  of,  secured  by  the  bill  of  rights  91  •  SeePr^ 
pounding.  How  conducted  in  the  English  parliatuent,  64, 
2.V^.  The  unlimited  freedom  exercised  in  the  En^ish  parlia« 
raent  not  followed  by  any  bad  consequences,  and  why,  404. 

Democracy,  remarks  on,  50. 

Dictators,  their  groat  power,  2-18,  324.  Their  absolute  pow«r 
was  oftea  useful,  392.    .See  Rome, 
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DiSBoluHon  of  the  parliament,  its  effects,  61.  Easily  effected  bj 
the  crown  in  Eagland^  885. 

E 

Edward  I.  sumamed  the  EnglUh  Justinian^  28, 

JBleclions,  laws  relating  to  them,  60,  91.  GrenvUles  bill  fard^ 
ciding  contested  elections,  92.  Advantages  arisiog  from  the 
right  of  the  people  to  elect  represcntativeei,  272,  294L    ^ 

Elizabeth,  Qaeon,  tlie  inquisitoiial  court  of  High  Comwnmm 

established  during  her  reign,  43. 

Emtvwipaiion  of  sons,  in  Rome,  manner  o^  131. 

E/iglandy  the  power  of  the  king  becomes  very  great  at  the  ei 
of  the  Conquest,  13.     The  lords  or  barons  iiiucli  cLepeiide&t  ot 
the  crown,  14.     Are  thence  compelled  to  unite  in  a  couuooi 
cause  with  the  people,  21.     Dinerent  from  France,  forming 
one  compact  united  kingdom,  23.     This  circumstance  favoun 
the  estaolbhment  of  public  liberty,  24.     A  peculiarity  of  iti 
government,  viz.  the  advantageous  manner  to  public  liberty  ia 
which  revolutions  have  constantly  been  concluded,  316,  etsa^ 
The  strictness  with  which  laws  favourable  to  the  liberty  of  thft 
subject  are  executed,  334,  et  seq.     See  CbmiHons*      R^uarka- 
ble  impartiality  in  the  courts  of  law,  349.     Instances  quoted, 
350,  352.     Farther  strictures  on  the  same  subject,  412.     Sin- 
gular law.-doctrine,  concerning  the  authority  of  govemiu^it,  and 
the  liberty  of  the  subject,  419.    The  people's  situation  different 
from  that  of  the  people  in  Rome,  442.     See  Pe^pie^     The  ba- 
lance of  tlie  people  in  govermncnt  Is  connected  vritli  tlie  right  of 
property,  447.     See  Ta.ration,     Divisions  among  the  people 
never  carried  very  far,  492.     The  lower  class  possessed  of  a 
considerable  spirit  of  order  and  justice,  495. 

Equitt/,  courts  of;  and  inquiry  into  the  meanmg  of  the  word,  and 
their  real  office,  128.  A  court  of  this  kind  existed  in  Rome, 
129.  See  Prte-ior.  Remedies  afforded  by  the  English  courts 
of  equity,  131.  How  those  coiurts  were  linjt  instituted,  135, 
The  opposition  tliey  met,  13(5.  Their  method  of  proceeding 
to  enforce  appearance,  and  submission  to  their  decrees,  137. 
Are  kept  within  much  more  .strict  bounds  than  the  pnetors 
equity  court  was  at  Rome,  138.  Farther  definition  of  their 
onice,  143 

Executive  power,  lodged  in  tlie  king,  is  more  easiily   repi^ssed 


wiien  confined  to  a  sole  indivisible  seat,  201,  et  seq. — is  taken 
out  of  tlie  hands  of  the  representatives  of  the  people,  2(15. 
Great  advantages  thence  arising,  267.    See  Crown, 


Faire  sans  dire,  the  motto  (pioted,  489. 

Favourite  of  the  people,  how  prevented  in  the  English  constitutiOD 
from  acqiitring  a  power  dangerous  to  public  liberty,  194,  et  seq. 
See  Commonwealths. 

Felton,  his  answer  to  the  bishop  of  London,  171. 

Feuded  government  introduced  in  France  through  a  long  series  of 
events  and  years,  10.  Is  introduced  suddenly  and  at  once  in 
England  by  the  Conquest,  13.  Consequences  of  this  difference^ 
14. 

Fictions  of  law,  125. 

France,  the  feudal  government  was-  established  in  it  very  slowly, 
10.  The  crown  was  at  first  elective,  1 1 .  The  authority  rf 
the  king  originally  very  inconsiderable,  12,  15.  The  barons 
were  in  great  measure  independent  of  the  crown,  16.  These 
circumstances  were  prejudicial  to  the  liberty  of  the  people,  16. 
The  kingdom  was  formed  by  an  aggregation  of  different  sove- 
reignties, 17.  The  remarkable  treaty  by  which  the  war  for 
the  pubHe  good  was  tennicated,  27.  General  estates,  how 
constituted,  31.  The 'third  estate,  or  commons,  never  possessed 
any  weight,  ibid.  A  remarkable  insurrection,  33.  Edits  en- 
registr^s,  Q^,  Expedient  for  dismissing  the  parliament,  of 
Paris,  384.  The  jealousy  of  the  crown  against  that  assembly, 
402.  Comparison  between  the  French  and  English  constitu- 
tions, in  regard  to  ihe  right  of  Taxation,  481 — 2, 


General  warrants,  set  asido,  451. 

Geneva,  renablic  of;  mentioned,  216,  238,  289,  452. 

George  L  King,  led  into  an  imprudent  step,  464,  470. 

Gennany,  by  what  caiLse  the  growth  of  the  power  of  the  crown 

was  checked  there,  36, 
Gracchi,  how  forsaken  by  the  people,  249. 
Grand  jury,  its  office,  161. 
Grecian  commonwealths,  revolutions  ia  thetugdnly  &voiirabte  to 


the  peiticular  interests  of  leaden  and  demagoguen^  815.    TV 
i^roach  mode  them  by  Ca»ar»  855. 
Guise,  death  of  the  duke  of,  882. 

Habeas  Corpus  act,  when  fosati  and  for  w^hat  puirpoie^  M 

The  tenour  of  it,  181.     The  pardcnlar  occasion  of  it,  317. 

£lxpressions  of  judge  Blackstone  on  the  subject^    ibid.    Ob 

what  occasion  suspended^  and  with  what  c^ulion,  884.    hj 

what  means  finally  settled,  451. 
Haie,  judge,  quoted,  28.     His  description  of  the  office  of  a  juj, 

168.  •      '  '       . 

Henry  I.  charter  of,  22>- 
Henry  VIII.  his  great  power,  42.  Was  unsupported  by  a  stasi-  k 

ing  army,  362,  J 

Holt,  jnd^,  remarkable  opinion  delivered  by  him,  299.  t 

Hugh  CktpeU  the  fiist  hereditary  king  in  France,   12.    Tk 

haughty  answer  of  a  French  lord  to  him,  13.  t 

Hume,  Mr.  a  few  words  on  the  character  given  by  hini  ciJaxaes 

II.  427. 


James  I.  liberty  begins  to  revive  in  his  reign,  4^.  Ui^  lolly  no- 
tions concerning  regal  authority,  ibid.  Keeps  his  ground  agaiost 
the  restless  spirit  of  the  limes,  426. 

James  11.  how  his  dethronement  was  effected,  5S,  Was  inex- 
cusable in  his  conduct,  427.  Received  no  assistance  from  his 
numerous  army,  435. 

Jesuits,  how  expelled  from  Spain,  386. 

Impeachment,  public,  what,  and  its  effects,  88.  The  king's  par- 
don no  bar  to  the  prosecution  of  an  impeachment,  89.  Can  it 
prevent  the  execution  of  the  judgement  ?  ibid.  Instances  of 
ministers  and  judges  impeached  by  tlie  commons,  88,  89, 
337—39. 

Imprisonment,  the  methods  formeriy  used  for  liberating  imprison* 
ed  persons,  178.  They  were  insufficient  against  the  power  of 
the  court,  179.  A  new  force  given  to  them  by  the  petition  of 
right,  ibid.     Habeas  Corpus  act,  180. 

John,  king,  grants  the  great  charter,  24. 

Jofmson,  Dr.  Samuel,  his  opinion  conoeming  tha  office  oi  the 
courts  of  equity,  examined,  128, 


Jmige^p  lod^pendflfQce  pf^  74«  Their  offie#,  in  crinUiu^  causes, 
is  only  to  direct  Uie  j\izy,  ttod  afterwards  to  prououoce  the  law, 

>  lt>J.  Cannot  alter  the  mode  of  punishineat^  172.  Instaacev 
of  judgeoi  impeached*  33^*    ^0  Courts. 

judicial  power,  in  regard  to  criminal  matters,  the  necessary  eau- 
tions  iu  establishing  such  power,  145.  et  seq.  Should  not  be 
trust>:^d,  especially  in  a  free  state,  to  any  too  powerful  persons  or 
bodies,  15%  Allusions  \o  the  French  courts  of  law,  153.  Se^ 
Triaix  May  be  said  in  Ii^qgland  to  b^  in  the  hands  of  nobody, 
174,     Lodged  in  the  people,  898.- 

Jitniwi's  Xictters  quoted,  16(i,  337. 

Jurjf,  how  they  are  to  shape  their  verdict,-  166.  Must  decide 
both  upon  the  fact  and  criminality  of  it,  166.  What  rules  must 
be  followed  in  their  opinion,  167 — 8.  Judge  Hale's  remarka- 
lile  passage  in  that  respeot,  ibid.  Usually  pay  a  great  regard 
to  the  judge's  direction,  176.  The  effect  of  their  recommend- 
ing to  mercy,  ibid.     See  Trial  and  Judicial  Power, 

Justice,  impartiality  of  its  a^bninistration  in  EngUnd,  349,  4P9« 
See  Law  and  JmHoi^l  Power, 

K 

King,  his  prerogative  by  the  eonstitiition,  58,  67,  68.  The  i»- 
strictions  set  by  law  upon  the  exercise  of  the  same,  71, 74,  79. 

-  He  is  not  to  interfere,  nor  his  privy  council,  in  the  decision  of 
causes  cither  civil  or  criminal,  83.  It  is  disputed  whether  he 
can  remit  the  prosecution  c^  a  sentence  awarded  in  conseqnence 
of  an  impeachment,  89.  Not  to  be  named  in  debates,  253. 
The  last  instance  of  one  using  his  negative  voice,  376.  See 
Crown, 


Laws,    Si^e  Legislation,     Laws  of  England,  i  00.     Difficulty  qt 

procuring  just  ones,  238.     All  who  can  influence  the  execution 
'  of  them,  are  to  be  strictly  watched,  263.     A  very  neoesmy 

caution  in  framing  them,  265. 
Law,  criminal,  bow  strictly  the  letter  of  it  is  adhered  to  in  Eng* 

land,  without  any  extension,  169,  421.     Great  mildness  of  it, 

176.     See  Punishment, 
Legislative  power,  how  formed  in  England,  6%^  et  seq.     Advan* 

tages  arisingirom  its  beuigdivid«A,  206,  etteq.    MwaAMa 
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to  fear  from  it :  and  it  is,  perhaps,    to  the  naton 
of  the  English  constitutioa  itself  (^however  remote 
the  cause  may  seem),  and  to  the  spirit  of  justice 
which  it  continually  and  insensibly  diffuses  tbroagh 
all  orders  of  the  people,  that  we  are  to  ascribe  the 
singular  advantage  possessed  by  the  Cngiisb  na-  L 
tion,  of  employing  an  incomparably  milder  mode  • 
of  administering  justice  in  criminal  matters  than  r 
any  other  nation,  and  at  the  same   time  of  af-   * 
fording,  perhaps^  fewer  instances  of  violence  or 
cruelty. 

Another  consequence  wbicb  we  noigbt  obserre 
here,  as  flowing  also  from  the  principles  of  tbe  | 
English  government,  is  the  moderate  behaviour  of  I 
those  who  are  invested  with  any  branch  of  public 
authority.  If  we  look  at  the  condact  of  public 
officers,  from  the  minister  of  state,  or  the  judge, 
down  to  the  lowest  ofikrers  of  justice,  we  find  a 
spirit  of  forbearance  and  lenity  prevailing^  in  Eng- 
land, among  tbe  persons  in  power,  which  cannot 
but  create  surprise  in  those  who  have  visited  other 
countries* 

.  Two  circumstances  more  I  shall  mention  here, 
as  peculiar  to  England ;  namely,  the  constant  at- 
tention of  the  legislature  in  providing  for  the  in- 
terests and  welfare  of  the  people,  and  the  indulgence 
shown  by  them  to  their  very  prejudices  ;  advanta- 
ges these,  which  are,  no  doubt,  the  consequence  of 
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AMERICAN  Colonies,  their  claim  of*  voting  supplies  to  th« 
crown,  liurtful,  if  obtained,  to  the  English  constitution,  485, 
487.  What  ou^t  to  have  been  the  general  conduct  of  minis- 
ters in  regard  to  the  colonies,  488. 

Appeal,  in  case  of  murder,  iU  effects,  and  to  whom  allowed,  83. 

Army,  restrictions  on  the  power  of  the  king  in  regard  to  the  keep- 
ing of  it,  84,  85.  Is  not,  in  England,  the  means  of  supporting 
the  authority  of  the  crown,  412.  How  little  its  assistance  was 
useful  to  James  II.  435.     See  Military  Power  and  Crown. 

Arrest,  method  of,  in  civil  causes,  by  the  English  laws,  105,  106. 
By  the  Roman  laws,  108,  10i>.  The  alterations  in  tlH>  English 
law  in  tliat  respect,  1 10. 

Assemblies,  popular,  the  disadvantages  they  lie  under  in  regard  to 
each  coming  to  any  deliberate  well-weighed  resolution,  235, 
236.  The  advantages  a  few  distinguished  citizens  have  over 
tliem,  240.  Tull/s  passage  concerning  them,  251.  See  Peo- 
ple, Commonwealths,  Rome, 

Athens,  arbitraiy  proceedings  of  its  nmgistrates,  259. 

Aula  Regis,  what  kind  of  Court,  14.  The  Court  of  Common 
Pleas  dismembered  from  it,  103.  The  Court  of  King's  Bench 
may  be  considered  as  the  remains  of  it,  104. 

Author  occasional  personal  remarks  of  his,  350,  396,  412,  420. 
His  Memorials  of  Human  Superstition  quoted,  476. 

B 

Barons,  originally  in  a  great  measure  independent  in  France,  12. 

Not  90  in  England,  14.     Unite  in  a  common  cause  with  the 

people,  21,317,  422. 
Beauckamp,  lord  (now  marquis  of  Hertford),  procures  the  passing 

of  a  bill  iot  limiting  personal  airests.  111. 
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government,  without  much  hope  of  ever  seeing  il 
realised :  ^  even  Tacitus,  an  excellent  Judge  of  p» 
litical  subjects,  considered  it  as  a  pro jecl  entirely 
chimerical.f  Nor  was  it  because  he  had  not  tboagk 
of  it,  had  not  reflected  on  it,  that  he  was  of  this 
opinion  :  he  bad  sought  for  such  a  govemmeot, 
had  had  a  glimpse  of  it,  and  yet  continued  topro- 
Aounce  it  impracticable.  ! 

Let  us  not,  therefore,  ascribe  to  the  confioed  i 
views  of  man,  to  his  imperfect  sagacity,  the  disco- 
very of  this  important  secret.  The  world  roighl  I 
have  grown  old,  generations  might  have  succeeded  I 
generations,  still  seeking  it  in  vaia«  It  has  been 
A>y  a  fortunate  conjunction  of  circumstances— I 
€hali  add,  by  the  assistance  of  a  favourable  sitaa* 
tion-^that  Liberty  has  at  last  been  able  to  erect 
iier9eira  temple. 

Invoked  by  every  nation^  but  of  too  delicate  a 
nature,  as  it  sliould  seem,  to  subsist  in  societies 
formed  ofsucb  imperfect  beings  as  mankind,  she 

*  ''  Statuo  esse  optinie  constilutani  renipublicam  qu«  ox  trilNis 
generibus  ilUs,  regali,  qptiiuo,  et  pcjiulori,  zuodico  confusa«"— 
Cic,  Frag, 

t  *'  Cunctos  nationos  et  urbes,  populus,  aut  piiore»y  aiit  aiagiili 
:regunt.  Dclecta  ex  bis  ct  constituta  reipublicae  fbrma,  laadari  fa- 
clliws  quaitt  evenire  :  vol  si  eveuit,  baud  xiiutuma  esse  potest/*— 
Tflfc.  Ann,  lib.  iv. 


Sibowedft  and  merely  showed  het^Qlf,  %o  tb^  ioge? 
Dious  natiop^  of  autiquUy  who  inhabited  the  south 
^f  Europe^  They  were  constantly  mistaken  in  th^ 
farni  of  the  worship  they  paid  to  he^.  As  they 
continually  aimed  at  extending  dominion  and^oQ- 
i)ue$t  over  other  nations^  they  were  no  less  misr 
taken  in  the  spirit  of  that  worsliip ;  and  thongli 
they  continued  for  ages  to  pay  their  devotions  to 
this  divinity,  she  still  continued*  with  regard  tc» 
them,  to  be  the  unknown  goddess. 

Excluded,  since  that  time,  from  those  places  (9 
«vhich  siie  had  seemed  to  give  a  preference,  driven 
to  the  extremity  of  the  Western  World,  banished 
even  out  of  the  Continent,  she  has  taken  refuge  la 
the  Atlantic  Ocean.  There  it  is,  that,  freed  from 
the  dangers  of  external  disturbance,  and  assisted 
by  a  happy  pre^arran'gement  of  things,  she  has 
been  able  to  display  the  form  that  suited  tier  ;  and 
she  has  found  six  centuries  to  have  been  necessary 
for  the  completion  of  her  work. 

Being  sheltered,  as  it  were,  within  a  citadel,  she 
there  reigns  over  a  nation  which  is  the  better  en- 
titled to  her  favours,  as  it  endeavours  to  extend 
her  empire,  and  carries  with  it,  to  every  part  of  its 
dominions,  the  blessings  of  industry  and  equality. 
Fenced  in  on  every  side  (  lo  use  the  expression  of 
Chamberlayne)  with  a  wide  and  deep  ditch,  the 
»sca, — guarded  with  strong  oui-works,  its  ships  of 
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war,— and  defended  by  the  courage  of  her  seamen, 
•—she  preserves  that  mysteriods  essence,  that  sa.  | 
cred  fire  so  difficult  to  be  kindled^  and  which,  ifit 
were  once  extinguished,  would  perhaps  never  be 
lighted  a^ain.  When  the  world  shall  have  beea  ; 
again  laid  waste  by  conquerors,  she  will  still  cod-  \ 
tinueto  show  mankind,  not  only  the  principle  that 
ought  to  unite  them,  but,  what  is  of  no  less  im- 
portance, the  form  under  which  they  ought  to  be 
united.  And  the  philosopher,  when  he  considen 
the  constant  fate  of  civil  societies  amongst  men, 
and  observes  the  numerous  and  powerful  causes 
which  seem,  as  it  were,  unavoidably  to  conduct 
them  all  to  a  state  of  political  slavery,  will  take 
comfort  in  seeing  that  Liberty  has  at  length  dis- 
closed her  nature  and  genuine  principles,  and 
secured  to  herself  an  asylum  against  despotism  oa 
one  hand,  and  popular  licentiousness  on  the  other. 
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AMERICAN  Colonies,  their  claim  of*  voting  supplies  to  th« 
crown,  hurtfiil,  if  obtained,  to  the  EngUsh  constitution,  485, 
487.  What  ou^t  to  have  been  the  general  conduct  of  mmis- 
ters  in  regard  to  the  colonies,  488. 

Amtealy  in  case  of  murder,  iin  effects,  and  to  whom  allowed,  83. 

Army,  restrictions  on  the  power  of  the  king  in  regard  to  the  keep- 
ing of  it,  84,  85.  Is  not,  in  England,  the  means  of  supporting 
the  authority  of  the  crown,  412.  How  little  its  assistance  was 
useful  to  James  II.  435.     See  Military  Power  and  Cromn. 

Arrest y  method  of,  in  civil  causes,  by  the  English  laws,  105,  106. 
By  the  Ri)raan  Laws,  108,  \m.  The  alterations  m  the  English 
law  in  that  respect,  110. 

Assemblies,  popular,  the  disadvantages  they  lie  under  in  regard  to 
each  coming  to  any  deliberate  well-weighed  resolution,  235, 
230.  The  advantages  a  few  dls-tinguished  citizens  have  over 
them,  240.  Tull/s  passage  concerning  them,  251.  See  Peo- 
ple, Commonwealths,  Rome, 

Athens,  arbitraiy  proceedings  of  its  nmgistrates,  259. 

Aula  Regis,  what  kind  of  Courts  14.  The  Court  of  Common 
Pleas  dismembered  from  it,  103.  The  Court  of  King's  Bench 
may  be  considered  as  the  remains  of  it,  104. 

Author  occasional  penonal  remarks  of  his,  350,  396,  412,  420. 
His  Memorials  of  Human  Superstition  quoted,  476. 

B 

Barons,  originally  in  a  great  measure  independent  in  France,  12. 

Not  so  in  England,  14.     Unite  in  a  common  cause  with  the 

people,  21,317,  422. 
Beauchamp,  lord  (now  maiquis  of  Hertford),  procures  the  passing 

of  a  bill  for  limiting  personal  arrests,  111. 
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Toriare,  attempted  to  be  introduced  in  the  reign  of  Heaxy  VI. 
170.     Declared  illegal  by  the  judges,  ibid. 

Treason^  high,  statutes  concerning  it,  repealed,  42,  77.  How 
trials  in  cases  of  treason  are  to  be  conducted,  164. 

Trial  by  juiy  revived  in  the  reign  of  Henry  II.  23.  How  to  be 
conducted,  166,  et  seq.  Great  advantages  of  this  institution, 
172—7.  How  strictiV  preserved  in  England,  333—4.  Not 
so  in  Normandy,  Sweden,  and  Scotland,  334. 

Triaisy  the  manner  in  which  prisonen  are  tried  in  foreign  coun- 
tries, 156. 

THitf/i^^,  Roman,  betrayed  the  cause  of  the  people,  256.  Their 
interested  public  conduct,  313.    8ee  Rome. 

Tiicker,  dean,  483. 

TudorSf  the  great  power  of  the  princes  of  that  house,  40,  78,  420. 

V 
Verdici,  how  ifi  be  expressed,  166.     A  special  one,  what,  ibid. 

W 

VTalslein,  duke  of,  caused  to  be  slain  by  the  emperor  Ferdinand 

II.  382. 
William  the  conaueror  set  aside  the  Saxon,  and  suhstitutod  the 

feudiU  government,  9,  13,  14.    Possessed  on  imcommonly  great 

authority,  14. 
Writers,  political,  their  ill-judged  expressions  and  notions,  227. 

Their  unwise  admiration  of  the  censorial  power  in  Rome,  276. 

Have  not  penetrated  into  the  real  foundation  of  the  science  of 

politics,  440.     Have  treated  it  as  an  occult  kind  of  science,  as 

natural  philosophy  was  considered  ki  the  time  of  Aristotle,  461. 

Anecdote  of  one,  421. 
Writs,  their  importanpe  in  the  English  courts  of  law,  119 — 20. 

Compared  to  the  Roman  actiones  kgis,  131.     The  diffioilty 

in  creating  new  writs,  123. 
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